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Argaed  March  20,  affirmed  April  14,  rehearing  denied  June  Z,  1914. 

WOLF  V.  EPPENSTEIN.* 

(140  Pac.  761.) 

Parttes—Defendanto-^olnder— Action  for  Bent. 

1.  An  action  for  rent  cannot  be  maintained  against  one  who  ligns 
an  instrument  agreeing  to  pa^  rent,  if  the  lessees  fail  to  pay,  jointly 
with  the  lessees,  if  the  sufficiency  of  the  complaint  ii  properly  chal- 
lenged on  the  ground  of  misjoinder  of  parties. 

Partlw— ''Defect  of  PartleB'*— Demurrer. 

2.  A  "defect  of  parties"  plaintiff  or  defendant,  specified  in  Section 
68,  L.  O.  It.,  subdivision  4,  as  a  ground  for  demurrer  to  the  complaint, 
means  that  the  presence  of  other  parties  ie  necessary  to  a  complete 
determination  of  the  cause,  and  a  demurrer  on  that  ground  must  show 
that  the  parties  are  too  few,  and  name  those  who  should  be  brought 
in. 

Parties— Misjoinder  of  Parties— Waiver  of  Objection. 

3.  Under  Section  68,  L.  O.  L.,  subdivisions  4,  5,  providing  that  de- 
fendant may  demur  to  a  complaint  when  it  appears  on  its  face  that 
there  is  a  defect  of  parties  plaintiff  or  defendant,  or  that  several 
causes  of  action  have  been  improperly  united,  Section  71  providing 
that,  when  any  of  the  matters  enumerated  do  not  thus  appear,  the 
objection  may  be  taken  by  answer,  and  Section  72  providing  that  if 
no  objection  be  taken,  either  by  demurrer  or  answer,  defendant  shall 
be  deemed  to  have  waived  the  same,  except  the  objection  to  the  juris- 
diction of  the  court,  or  that  the  complaint  does  not  state  facts  consti- 
tuting a  cause  of  action,  unless  the  objection  of  misjoinder  of  parties 
is  taken  either  by  demurrer  or  answer,  the  defect  is  waived. 

*A8  to  the  liability  of  a  landlord  under  implied  covenant  for  quiet 
enjoyment  for  damages  to  tenants  in  consequence  of  acts  of  third 
persons  affecting  the  leased  premises,  see  note  in  42  L.  B.  A.  (N.  S.) 

775.  fiEPOBTEB. 
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4.  On  an  issue,  in  an  action  at  law,  whether  a  defendant  si^ed 
a  guaranty  subject  to  an  agreement  that  another  guarantor  should  be 
secured,  the  finding  of  the  trial  court  that  be  did  not  do  so,  based 
on  testimony  that  the  word  "we"  in  the  contract  was  changed  to  *T' 
when  defendant  signed  it,  is  conclusive  on  appeaL 

Trial— Findings  by  Conrt^-Oonstrnctlon. 

5.  Where  the  testimony  of  lessees  as  to  the  kinds  of  business  car- 
ried on  by  other  tenants,  relied  on  as  an  eviction,  fully  sustains  the 
allegations  of  their  pleading  and  is  not  controverted|  a  finding  that 
the  averments  of  the  pleading  were  wholly  unproven  should  be  re- 
garded as  a  conclusion  of  law  that  the  testimony  was  insufficient  to 
justify  an  abandonment  on  the  ground  of  constructive  eviction. 

Landlord  and  Tenant — Conatraction  of  Loase — Covenant  of  Quiet 
Enjoyment. 

6.  Unless  otherwise  expressly  stipulated,  a  landlord  demising  real 
property  impliedly  covenants  that  the  tenant  shall  not  be  disturbed 
in  the  possession  and  quiet  enjoyment  of  the  premises  during  the 
continuance  of  the  term. 

[As  to  covenants  implied  on  part  of  the  landlord,  see  notes  in 
32  Am.  Dec.  355;  43  Am.  Bep.  227.] 

Landlord  and  Tenant — ^Bent — ^Eviction  of  Tenant. 

7.  When  a  tenant  is  deprived  of  the  enjoyment  of  the  premise! 
by  the  immoral  act  of  the  landlord,  such  conduct  of  the  landlord  la 
equivalent  to  an  eviction,  authorizing  the  vacating  of  the  property, 
and  constituting  a  valid  defense  to  an  action  for  any  rent  subse- 
quently accruing. 

[As  to  what    may  amount    to  eviction,  see  note  in  17    Am. 
Bep.  62.] 

Landlord  and  Tenant— Bent — Eviction  of  Tenant. 

8.  Where  the  use  of  adjoining  premises  owned  by  the  same  land- 
lord and  occupied  by  other  tenants  has  not  changed  since  the  com- 
mencement of  defendant's  lease,  and  the  landlord  is  not  shown  to 
have  created  a  nuisance  by  leasing  the  adjoining  premises  for  im- 
moral purposes,  or  to  have  connived  with,  or  consented  to,  such  use, 
defendant  is  not  relieved  from  the  payment  of  rent. 

From  Multnomah :  Henby  E.  McGinn,  Judge. 

Department  1.    Statement  by  Mb.  Justice  Moobb. 

This  action  was  commenced  March  8,  1913,  to  re- 
cover money.  The  plaintiffs  H.  Wolf  and  Marcus 
Wolf  on  February  9, 1912,  leased  for  the  term  of  three 
years,  from  the  first  of  the  following  month,  a  room  on 
the  ground  floor  designated  as  No.  93  Sixth  Street,  in 
a  three-story  building  which  they  owned  in  Portland, 
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Oregon,  to  the  defendants  A.  P.  Eppenstein  and  Fred 
N.  Clark  *'for  the  purpose  of  conducting  a  liquor  store 
to  be  known  as  a  bottling  business '*;  the  lessees  agree- 
ing to  pay  therefor,  in  advance,  $250  a  month  for  the 
first  year  and  in  the  same  manner  $300  a  month  there- 
after. On  a  separate  sheet  of  paper,  but  attached  to 
other  sheets  thereof  on  which  were  set  forth  the  terms 
and  conditions  of  the  lease,  the  defendant  John 
Bometsch  subscribed  his  name  to  a  memorandum 
which  reads : 

''In  consideration  of  one  dollar  ($1.00)  this  day  paid 
by  H.  Wolf  and  Marcus  Wolf,  the  receipt  of  which  is 
hereby  acknowledged,  and  the  further  consideration 
of  H.  Wolf  and  Marcus  Wolf  this  day  executing  the 
foregoing  lease  to  A.  P.  Eppenstein  and  Fred  N.  Clark 
(we)  I,  the  undersigned,  do  hereby  guarantee  that  the 
said  A.  P.  Eppenstein  and  Fred  N.  Clark  will  carry 
out  the  terms  provided  in  said  lease  and  pay  the  rent 
to  the  said  parties  of  the  first  part,  as  provided  in  said 
lease,  but  should  the  said  E.  P.  Eppenstein  and  Fred 
N.  Clark,  the  parties  of  the  second  part  in  said  lease, 
fail  or  refuse  to  pay  the  rent  as  provided  in  said  lease 
for  any  reason  whatever  (we)  I  hereby  guarantee  and 
agree  to  assume  the  payment  of  the  rent  upon  the 
premises  from  the  time  of  said  failure,  and  agree  to 
guarantee  to  pay  the  same  to  the  said  parties  of  the 
first  part  when  it  becomes  due,  promptly  according  to 
the  terms  of  said  lease. ' ' 

When  the  demise  was  consummated,  and  at  all  the 
times  mentioned  herein,  the  plaintiffs  had  a  tenant  who 
occupied  as  a  restaurant  a  room  adjoining  that  leased 
to  the  defendants.  The  plaintiffs  had  also  let  the  sec- 
ond story  of  their  building  to  be  used  as  another  res- 
taurant, and  the  third  story  they  had  leased  to  be  occu- 
pied by  roomers.  Pursuant  to  the  terms  of  their  lease, 
Eppenstein  and  Clark,  at  the  time  specified,  took  pos- 
session of  No.  93  Sixth  Street,  which  premises  they 
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held  until  March  19,  1912,  when,  with  others,  they 
incorporated  the  Keystone  Liquor  Company,  under 
which  name  the  business  was  thereafter  conducted. 
That  corporation  by  Eppenstein,  without  indicating 
his  agency,  issued  to  plaintiffs  checks  for  the  payment 
of  the  rent  as  installments  thereof  severally  matured. 
The  bottling  business  proving  unprofitable,  the  plain- 
tiffs, upon  information  thereof,  reduced  the  rent  for 
August  and  September,  1912,  to  $200  a  month.  With 
such  exceptions  the  stipulated  rent  was  otherwise  paid 
to  January  1, 1913,  when  the  premises  were  vacated  by 
Eppenstein  and  Clark,  who  left  the  key  to  the  door 
with  the  plaintiffs. 

The  complaint  herein  alleges  in  substance  the  mak- 
ing of  the  lease,  the  signing  of  the  guaranty,  upon  a 
consideration,  the  breach  in  the  performance  of  the 
contract,  the  demand  upon  Eppenstein  and  Clark  to 
pay  the  installments  of  the  rent,  and  their  refusal  to 
comply  therewith.  Judgment  is  demanded  from  the 
defendants  and  each  of  them  for  $250,  with  interest 
from  January  1,  1913,  a  like  sum,  with  interest,  from 
February  1st  of  that  year,  and  $300,  with  interest, 
from  the  first  of  the  succeeding  month. 

The  answer  of  Eppenstein  and  Clark  admits  the 
making  of  the  lease,  denies  the  other  material  aver- 
ments of  the  complaint,  and  for  a  separate  defense 
alleges  the  surrender  of  the  premises  March  18,  1912, 
to  the  Keystone  Liquor  Company,  and  that  the  plain- 
tiffs, being  notified  thereof,  made  no  demand  there- 
after upon  them  for  the  payment  of  the  rent  whereby 
they  are  released  from  any  and  all  obligations  arising 
out  of  the  written  contract.  For  a  further  defense, 
the  execution  of  the  lease  is  alleged,  and  it  is  averred 
that  the  plaintiffs  thereby  undertook  that  these  de- 
fendants and  their  successor  in  interest  should  have 
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the  peaceable  and  quiet  possession  of  tbe  demised 
premises,  in  order  that  they  might  conduct  therein  a 
legitimate  business  in  the  sale  of  wines  and  liquors 
to  the  family  trade,  to  maintain  which  successfully  it 
was  necessary  that  they  should  receive  the  patronage 
of  respectable  persons;  that  plaintiffs,  well  knowing 
these  facts,  and  in  violation  of  their  duty,  rented  a 
part  of  the  building  adjoining  room  No.  93  to  be  used 
as  a  notorious  saloon  and  cafe;  that  they  leased  the 
second  story  for  a  restaurant  conducted  by  Chinese  or 
Japanese;  that  they  rented  the  third  story  to  women 
who  with  their  knowledge  and  consent  used  the  prem- 
ises as  a  house  of  ill  fame;  that  all  the  places  last 
named  were  so  conducted  with  the  knowledge  and  con- 
sent of  the  plaintiffs ;  that  numerous  police  raids  w^re 
made  at  such  places  and  persons  of  ill  repute  and  bad 
cBkracter  were  arrested  thereat  and  notices  thereof 
were  published  in  the  city  newspapers,  by  means  of 
which  the  building  referred  to,  including  its  location,  be- 
came known  as  a  resort  of  persons  engaged  in  violat- 
ing the  laws  of  the  state  and  the  municipality ;  that  all 
of  such  acts  were  without  the  consent  and  against  the 
objections  of  these  defendants  and  their  successor  in 
interest,  who,  relying  upon  the  covenants  of  the  lease, 
invested  large  sums  of  money  in  fixtures,  etc.;  that, 
by  reason  of  the  acts  of  the  plaintiffs  and  their  other 
tenants,  respectable  people,  with  whom  these  defend- 
ants expected  and  desired  to  transact  business,  re- 
fused to  visit  their  premises  or  to  deal  with  them,  be- 
cause of  the  bad  reputation  of  the  building  and  of  the 
ill  repute  of  the  persons  mentioned ;  that  these  defend- 
ants and  their  successor  in  interest  notified  the  plain- 
tiffs of  the  condition  and  reputation  of  the  building, 
and  because  of  their  failure  to  correct  the  evils  com- 
plained of  No.  93  Sixth  Street  was  abandoned  Janu- 
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ary  1,  1913;  and  that,  by  reason  of  the  breach  of  the 
covenant  of  quiet  and  peaceful  enjoyment  of  the  leased 
premises  in  the  particulars  specified,  these  defendants 
and  their  successor  in  interest  have  been  damaged  in 
the  sum  of  $10,000,  for  which  judgment  is  demanded. 

The  defendant  John  Rometsch  separately  answered, 
denying  the  averments  of  the  complaint,  and  for  a 
further  defense  alleging  in  substance  that  he  sub- 
scribed his  name  to  the  guaranty  pursuant  to  an  agree- 
ment that  another  guarantor  would  also  be  secured,  of 
which  facts  the  plaintiffs  had  notice;  that,  in  the  ab- 
sence of  any  other  guarantor,  the  defendants  Eppen- 
stein  and  Clark,  without  his  knowledge  or  consent,  de- 
livered the  writing  to  the  plaintiffs,  surrendered  the 
possession  of  the  room  to  the  Keystone  Liquor  Com- 
pany, to  which  corporation  the  plaintiffs  attorned,  and 
also  abandoned  the  premises;  and  that,  by  reason  of 
such  facts,  the  plaintiffs  ought  not  to  be  allowed  to 
allege  that  he  guaranteed  the  payment  of  any  part  of 
the  stipulated  rent.  The  prayer  for  judgment  is  that 
the  action  be  dismissed  as  to  him. 

The  replies  put  in  issue  the  allegations  of  new  mat- 
ter in  the  several  answers,  upon  which  issues  the  cause 
was  tried  without  a  jury,  and,  from  the  testimony  re- 
ceived, findings  of  fact  were  made  according  to  the 
averments  of  the  complaint,  and  to  the  effect  that  the 
averments  of  the  answer  of  Eppenstein  and  Clark 
were  wholly  unproved;  that  there  was  not  sufficient 
evidence  adduced  to  establish  the  eviction  of  these 
tenants;  and  that  the  lease  was  still  subsisting,  and 
its  terms  had  not  been  violated  by  the  plaintiffs.  The 
court  further  found  that  the  allegations  of  the  answer 
of  Rometsch  were  not  substantiated,  and  that,  prior 
to  the  conmiencement  of  this  suit,  the  plaintiffs  had 
demanded  from  the  other    defendants    the    sum    of 


June,  1914.]  Wolp  v.  Eppenstein. 


money  alleged  to  be  due.  As  conclusions  of  law  it 
was  determined  that  plaintiffs  were  entitled  to  a  re- 
covery of  the  sums  prayed  for  in  the  complaint.  A 
judgment  having  been  rendered  in  accordance  there- 
with, the  defendants  appeal.  Apfibmed. 

For  appellants  there  was  a  brief  with  oral  argu- 
ments by  Mr.  Ed.  Mendenhall,  Mr.  A.  8.  Dresser  and 
Mr.  Wilson  T.  Hume. 

For  respondents  there  was  a  brief  over  the  names 
of  Mr.  H.  K.  Sargent,  Mr.  Alex  8 week,  Mr.  8eneca 
Fonts  and  Mr.  J.  F.  8helton,  with  an  oral  argument 
by  Mr.  8argent. 

Mb.  Justice  Moore  delivered  the  opinion  of  the 
court. 

1.  No  demurrer  to  the  complaint  was  interposed, 
and  hence  that  pleading  was  not  challenged  on  the 
ground  of  misjoinder  of  parties  or  of  causes  of  action. 
Nor  was  any  motion  made  to  require  the  plaintiffs  to 
elect  as  to  whether  they  would  proceed  against  the 
principals  or  the  guarantor.  In  Tyler  v.  Trustees 
of  Tualatin  Academy,  14  Or.  485  (13  Pac.  320),  it  was 
held  that,  in  a  contract  of  guaranty,  the  liability  of  the 
principal  and  that  of  the  guarantor  was  several,  and 
they  could  not  be  joined  as  parties  to  the  same  action. 
In  Bowen  v.  Clarke,  25  Or.  592  (37  Pac.  74),  in  a  de- 
mise  under  seal  P.  Basche,  one  of  the  persons  named 
in  the  contract  as  a  lessee,  wrote  after  his  name  the 
word  ''surety."  In  an  action  by  the  landlord  against 
the  lessees,  it  was  insisted  that  the  term  *  *  surety,  * '  as 
thus  employed,  made  the  defendant,  who  adopted  the 
word  of  limitation,  a  guarantor  who  could  not  be 
joined  with  the  other  lessees.    In  deciding  that  case 
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Mr.  Justice  Bean,  referring  to  the  inquiry  proposed 
and  to  the  defendant  named,  says: 

''The  principal  question  presented  is  whether  the 
defendant  P.  Basche  can  be  sued  jointly  with  the  other 
defendants,  the  solution  of  which  depends  upon 
whether  his  undertaking  is  original  or  collateral.  If 
his  contract  is  collateral,  and  one  of  guaranty  only, 
his  liability  and  that  of  his  principals  is  several,  and 
cannot  be  enforced  by  a  joint  action/' 

Further  in  the  opinion,  in  adverting  to  the  limiting 
word  so  used,  it  is  observed : 

''When  the  undertaking  of  the  surety  is  not  for  a 
direct  performance  by  himself,  but  only  that  his  prin- 
cipal shall  perform,  and  that  he  will  be  bound  in  case 
of  default,  his  undertaking  is  not  original,  but  collat- 
eral, and  therefore  his  liability  depends  upon  the 
terms  of  his  contract,  and  not  upon  the  character  in 
which  he  may  execute  it.  Now  in  this  case  the  lease 
was  executed  by  all  the  parties,  at  the  same  time,  upon 
the  same  consideration,  and  fo^  the  same  purpose,  and 
the  undertaking  of  the  appellant  is  not  made  condi- 
tional or  dependent  upon  the  default  of  the  other  de- 
fendants, but  is  an  original,  unconditional  undertak- 
ing for  a  direct  performance  on  his  part.  It  is  plain, 
therefore,  within  the  rule  stated,  that  his  contract  is 
not  one  of  guaranty,  or  an  agreement  to  answer  for 
the  debt,  default,  or  miscarriage  of  another,  but  that 
of  a  joint  obligation  as  to  the  plaintiff  and,  as  a  conse- 
quence, may  be  declared  upon  as  such.  *  * 

An  examination  of  the  writing  to  which  Bometsch 
subscribed  his  name,  a  copy  of  which  is  hereinbefore 
set  forth,  will  show  that  it  is  a  collateral  engagement 
to  answer  for  the  default  of  the  principals,  Eppen- 
stein and  Clark,  upon  their  failure  faithfully  to  per- 
form the  terms  of  the  agreement.  If  the  sufficiency 
of  the  complaint  herein  had  been  properly  challenged 
on  the  ground  suggested,  the  action  as  instituted  could 
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not  have  been  maintained  as  against  Bometseh.  Thus 
in  Virden  v.  Ellsworth,  15  Ind.  144,  a  demise  was  exe- 
cuted by  the  landlord  to  Ford,  whereupon  Virden 
subscribed  his  name  to  an  indorsement  on  the  lease  as 
follows :  *  ^  For  value  received,  I  guaranty  the  payment 
of  the  rent,  as  stipulated  by  said  Ford,  in  case  of  non- 
payment, by  him/'  In  an  action  to  recover  the  rent, 
Virden  was  made  a  party  and  demurred  to  the  declara- 
tion on  the  grounds  of  misjoinder  of  parties  and  of 
causes  of  action.  The  demurrer  was  overruled,  and, 
judgment  having  been  rendered  as  prayed  for  by  the 
complainant,  the  action  of  the  lower  court  was  re- 
versed. The  Supreme  Court  holding  that  the  under- 
taking of  the  guarantor  was  distinct  from  that  of  the 
principal  and  collateral  thereto,  for  which  reason  there 
was  a  misjoinder  as  stated.  To  the  same  effect  is  the 
case  of  Cross  v.  Ballard,  46  Vt.  415.  It  was  there  in- 
sisted that  the  defendants,  Blake  and  Baker,  having 
joined  with  the  defendant  Ballard,  the  lessee,  in  all 
their  pleas,  were  estopped  and  could  not  claim  that  the 
memorandum  at  the  bottom  of  the  lease  to  which  they 
subscribed  their  names,  to  wit,  ^*For  the  payment  of 
said  contract  being  fulfilled  on  the  part  of  said  J.  N. 
Ballard,  we  the  undersigned  will  become  responsible,'* 
rendered  them  guarantors.  The  court,  in  referring  to 
the  memorandum  adverted  to,  said:  ^^This  is  an  in- 
dependent guaranty,  collateral  to  the  principal  con- 
tract, and  does  not  render  Blake  and  Baker  joint  con- 
tractors with  Ballard. ' '  A  judgment  against  all  of  the 
defendants  was  reversed  as  against  the  guarantors 
and  afiSrmed  as  to  the  principal.  In  that  case  it  would 
seem  that  the  declaration  did  not  state  facts  sufiScient 
to  constitute  a  cause  of  action  as  against  the  guaran- 
tors, though  the  sufficiency  of  that  pleading  does  not 
appear  to  have  been  challenged  in  the  trial  court 
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2,  3.  Under  the  statute  prescribing  the  rule  of  prac- 
tice in  Oregon,  a  defendant  may  demur  to  a  complaint 
when  it  appears  upon  the  face  thereof  that  there  is  a 
defect  of  parties  plaintiff  or  defendant,  or  that  sev- 
eral causes  of  action  have  been  improperly  united: 
Section  68,  subds.  4  and  5,  L.  0.  L.  When  any  of  the 
matters  so  enumerated  do  not  thus  appear,  the  objec- 
tion may  be  taken  by  answer:  Section  71,  L.  0.  L. 
If  no  objection  be  taken,  either  by  demurrer  or  answer, 
the  defendant  shall  be  deemed  to  have  waived  the 
same,  excepting  only  the  objection  to  the  jurisdiction 
of  the  court,  and  that  the  complaint  does  not  state 
facts  sufiScient  to  constitute  a  cause  of  action:  Sec- 
tion 72,  L.  0.  L. 

A  defect  as  to  parties  plaintiff  or  defendant,  as  spe- 
cified in  Section  68,  subdivision  4,  L.  0.  L.,  means  that 
the  presence  of  other  parties  is  necessary  to  a  com- 
plete determination  of  the  cause.  A  demurrer  inter- 
posed on  that  ground  must  show  that  the  parties  are 
too  few  and  name  those  who  should  be  brought  in. 
The  clause  of  the  statute  last  referred  to  relates  to  a 
nonjoinder  and  not  a  misjoinder:  Cohen  v.  Otten- 
heimer,  13  Or.  220  (10  Pac.  20) ;  Tieman  v.  Sachs,  52 
Or.  560  (98  Pac.  163) ;  Powell  v.  Dayton  etc.  R.  R.  Co., 
13  Or.  446  (11  Pac.  222) ;  State  ex  rel.  v.  Meischan, 
32  Or.  372  (46  Pac.  791,  53  Pac.  1071,  41  L.  E.  A.  692). 
Unless  the  objection  on  the  ground  of  a  misjoinder  is 
either  taken  by  a  demurrer  or  answer  in  the  court  be- 
low, the  defect  is  waived:  Oshorn  v.  Logus,  28  Or. 
302  (37  Pac.  456,  38  Pac.  190,  42  Pac.  997) ;  Bohn  v. 
Wilson,  53  Or.  490  (101  Pac.  202) ;  In  re  Young's  Es- 
tate, 63  Or.  120  (126  Pac.  992). 

As  the  name  of  Rometsch  appeared  on  the  face  of 
the  complaint,  and  by  reason  thereof  a  demurrer  would 
not  lie,  in  consequence  of  there  being  too  many  par- 
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ties,  the  defect  could  have  been  called  to  the  attention 
of  the  trial  court  by  an  answer,  but,  the  sufficiency  of 
the  initiatory  pleading  not  having  been  challenged  in 
any  manner,  the  defects  adverted  to  were  waived. 

4.  John  Eometsch,  as  a  witness,  testified  that  he 
signed  the  guaranty  pursuant  to  an  agreement  with 
the  other  parties  to  this  action  that  another  guarantor 
would  also  be  secured;  that,  after  he  had  subscribed 
his  name  to  the  writing,  the  words  *  ^  we '  *  were  changed 
to  **I"  without  his  knowledge  or  consent.  His  sworn 
declarations  in  these  particulars  appear  inferentially 
to  be  corroborated  from  the  circumstance  that  there 
was  received  in  evidence  a  duplicate  copy  of  the  lease 
on  which  all  the  names  of  the  parties  are  appended, 
and  no  alterations  appear  to  have  been  made. 

Simon  Wolf,  as  a  witness  for  plaintiffs,  testified 
that  he  was  present  when  the  lease  was  executed,  and, 
after  detailing  the  conversation  relating  to  the  con- 
summation of  the  contract,  he  in  answer  to  the  inquiry, 
**Now,  when  was  that  'I*  written  over  the  word  *we'f 
replied,  *'That  was  changed  there  when  Mr.  Eometsch 
put  his  name  at  the  bottom  of  this  agreement.** 

The  finding  of  the  court  is  in  accordance  with  the 
testimony  last  given  in  respect  to  this  branch  of  the 
case,  and,  as  such  conclusions  of  fact  in  the  trial  of 
an  action  at  law  without  a  jury  is  predicated  upon 
proper  evidence,  it  is  conclusive  of  the  matter:  WUl- 
iams  V.  Gallick,  11  Or.  337  (3  Pac.  469) ;  lAehe  v.  Nico- 
lai,  30  Or.  364  (48  Pac.  172) ;  Gorman  v.  McGowan,  44 
Or.  597  (76  Pac.  769),  and  note.  Other  findings  of 
fact  upon  subordinate  issues  are  also  supported  by 
testimony,  reasonable  inferences,  and  presumptions, 
thereby  rendering  such  conclusions  likewise  control- 
ling. 
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5,  The  remaining  question  is  whether  or  not  the 
action  of  the  plaintiffs  in  respect  to  the  maintenance 
of  alleged  nuisances  in  and  about  the  demised  prem- 
ises authorized  Eppenstein  and  Clark  to  abandon  their 
contract  on  the  theory  that  the  conduct  of  their  land- 
lords was  equivalent  to  a  constructive  eviction.  The 
testimony  of  the  lessees,  as  to  the  kinds  of  business 
conducted  by  other  tenants  who  occupied  parts  of  the 
plaintiffs'  building  and  the  bad  reputation  of  such 
places,  whereby  the  expectations  of  these  defendants 
to  secure  a  successful  trade  were  thwarted,  fully  sup- 
port the  averments  of  their  answer.  Their  sworn 
declarations  and  those  of  their  witnesses  in  these  par- 
ticulars were  not  controverted  by  any  testimony  given 
by  or  on  behalf  of  the  plaintiffs.  It  is  believed  that 
the  findings  of  fact  in  substance  that  the  averments  of 
the  answer  with  respect  to  the  matters  now  under  con- 
sideration were  wholly  unproven  should  be  regarded 
rather  as  a  conclusion  of  law  and  to  the  effect  that  the 
testimony  given  by  the  defendants*  witnesses  was  in- 
sufficient to  justify  an  abandonment  of  the  leased 
premises  on  the  ground  of  a  constructive  eviction. 

6.  No  changes  were  made  in  the  occupation  of  any 
part  of  the  building  or  in  the  business  pursuits  of  any 
of  the  other  tenants  after  Eppenstein  and  Clark  en- 
tered the  premises  under  their  lease ;  and,  such  being 
the  case,  are  the  plaintiffs  responsible  for  the  conduct 
of  other  tenants  or  the  bad  reputation  of  their  places 
of  business  when  no  testimony  was  given  to  show 
that  any  part  of  the  building  was  leased  for  inwnoral 
purposes  or  that  the  plaintiffs  consented  to  or  con- 
nived at  the  transaction  of  any  performance  involv- 
ing moral  turpitude?  Unless  otherwise  expressly 
stipulated,  the  landlord,  by  devising  real  property,  im- 
pliedly covenants  that  the  tenant  shall  not   be    dis- 
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turbed  in  the  possession  and  quiet  enjoyment  of  the 
premises  during  the  continuance  of  the  term:  Tyler's 
Landlord  and  Tenant  (9  ed.),  §  304.  This  author  in 
the  following  section  says: 

"This  covenant,  whether  expressed  or  implied, 
means  that  the  tenant  shall  not  be  evicted  or  disturbed 
by  the  lessor,  or  by  persons  deriving  title  from  him, 
or  by  virtue  of  a  title  paramount  to  his,  and  implies 
no  warranty  against  the  acts  of  strangers/* 

7.  When  a  tenant  is  deprived  of  the  enjoyment  of 
demised  premises  by  the  immoral  act  of  the  landlord, 
such  conduct  on  the  part  of  the  lessor  is  equivalent  to 
an  eviction,  authorizing  the  lessee  to  vacate  the  real 
property,  and  constituting  a  valid  defense  to  an  action 
against  him  for  the  recovery  of  any  rent  subsequently 
accruing:  Dyett  v.  Pendleton,  8  Cow.  (N.  Y.)  727.  In 
that  case  apartments  in  a  building  having  been  leased 
and  possession  thereof  taken  by  the  lessee,  the  land- 
lord thereafter,  brought  into  another  room,  under  the 
same  roof,  lewd  women  whose  noise  and  disturbance 
at  night  caused  the  lessee  and  his  family  to  vacate  the 
demised  premises ;  and  it  was  held  that  the  evidence  of 
the  moral  turpitude  was  sufficient  to  be  submitted  to 
the  jury  under  a  plea  of  eviction  by  the  landlord  in 
an  answer  to  a  declaration  for  rent,  and  that,  based 
upon  such  evidence,  the  jury  might  find  the  plea  was 
true  whereby  the  lessor  would  be  debarred  from  his 
rent,  the  same  as  an  actual  and  physical  entry  by  the 
latter  and  the  expulsion  of  the  tenant.  The  rule  thus 
adopted  has  in  some  instances  been  declared  to  con- 
stitute an  ''extreme  case,*'  and  the  legal  principle 
so  announced  has  been  modified  by  some  courts.  It 
is  difficult  to  assign  a  reasonable  ground  for  over- 
turning or  modifying  in  any  manner  that  decision,  the 
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justice  of  which  would  seem  to  commend  it  to  all  vir- 
tuous persons. 

8.  The  rule  to  be  extracted  from  the  principal  case 
would  seem  to  be  that  when  a  landlord  demises  a  room 
for  a  laudable  purpose,  and  thereafter  leases  another 
room  in  the  same  building,  and  the  business  conducted 
in  the  latter  apartment  so  disturbs  the  use  and  occu- 
pation of  the  tenant  of  the  other  room  as  to  render 
it  practically  unavailable  for  the  purpose  for  which 
it  was  leased,  he  may,  in  consequence  of  a  breach  of 
the  implied  covenant  of  quiet  enjoyment,  vacate  the 
premises,  and  his  abandonment  will  be  construed  to  be 
a  constructive  eviction,  relieving  him  from  the  obliga- 
tion thereafter  to  pay  rent,  and  also  entitling  him  to 
damages  sustained  by  reason  of  such  infraction  of  the 
agreement:  Halligan  v.  Wade^  21  HI.  470  (74  Am. 
Dec.  108) ;  Wade  v.  Herndl,  127  Wis.  544,  107  N.  W. 
4,  7  Ann.  Cas.  591,  5  L.  E.  A.  (N.  S.)  855;  Lay  v.  Ben^ 
nett,  4  Colo.  App.  252  (35  Pac.  748) ;  Milheim  v.  Baoo- 
ter,  46  Colo.  155  (103  Pac.  376,  133  Am.  St.  Eep.  50) ; 
Duff  V.  Hart  (Com.  PL),  16  N.  Y.  Supp.  163.  In  an 
action  for  the  recovery  of  rent,  if  it  appears  that  the 
tenant  moved  from  the  demised  premises  because  a 
house  of  ill  fame  is  conducted  in  a  part  of  the  same 
building,  he  must,  in  order  to  escape  the  payment  of 
rent,  in  an  action  for  the  recovery  thereof,  show  that 
the  landlord  created  the  nuisance  by  leasing  a  part  of 
the  premises  for  immoral  purposes,  or  that  such  prac- 
tice existed  by  his  connivance  and  with  his  consent: 
Cougle  V.  Densmore,  57  111.  App.  591;  Gilhooley  v. 
Washington,  4  N.  Y.  217;  Townsend  v.  GUsey,  1 
Sweeny  (N.  Y.),  155. 

The  evidence  in  the  case  at  bar  does  not  show  that 
plaintiffs  leased  the  other  rooms  in  their  building  for 
illegal  purposes,  or  that  any  business  involving  moral 
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turpitude  was  conducted  therein  with  their  connivance 
or  consent. 

Such  being  the  case,  the  conclusion  reached  by  the 
trial  court,  and  the  judgment  based  thereon  should  be 
affirmed ;  and  it  is  so  ordered.  Apfibmsd. 

Mb.  Chief  Justice  MgBbide,  Mb.  Justicb  Bubnett 
and  Mb.  Justicb  Bamsey  concur. 


Argued  April  1,  affirmed  April  21,  rehearing  denied  June  2,  1914. 

McDANIEL  V.  LEBANON  LUMBER  CO. 

(140  Pac.  ggo.) 

ICMter  and  Senrant— mjurlea  to  Servant— Actions— InstroctionB. 

1.  In  an  action  for  the  death  of  a  servant  in  a  sawmill,  where  a 
factory  certificate  to  the  effect  that  the  factory  act  has  been  complied 
with,  IS  introduced  in  evidence,  and  a  deputy  labor  commissioner  tes- 
tifies that  he  inspected  the  premises  before  its  issuance,  but  also  tes- 
tifies that  he  did  not  know  of  defects  in  the  machinery  shown  by 
the  evidence,  an  instruction  that  the  purpose  of  the  factory  certificate 
as  evidence  is  to  aid  in  discovering  the  motives  of  the  deputy  labor 
commissioner,  that  the  factory  act  is  not  the  law  under  which  the 
action  is  brought,  and  the  labor  commissioner  is  not  the  official  to 
determine  whether  plaintiff  has  proven  her  case,  but  that  is  exclu- 
sively for  the  jury  in  the  light  of  the  instructions,  is  not  error,  though 
Section  5046,  L.  O.  L.,  makes  the  factory  certificate  prima  facie  evi- 
dence of  compliance  with  the  act. 

[As  to  liability  of  master  to  servant  for  injuries  by  saw  oper- 
ated by  machinery,  see  note  in  Ann.  Gas.  1913C,  125. 

Trial— Instrnctionfr— Province    of    Court    and    Jury — Bnbmittlon    of 
Qneationa  of  Law. 

2.  In  an  action  for  death  of  a  servant,  an  instruction  as  to  dece- 
dent's assumption  of  risk,  if  the  jury  find  that  defendant  had  not 
violated  any  statute  relative  to  its  machinery,  without  a  statement  of 
the  obligations  put  upon  an  employer  by  statute,  is  properly  refused  as 
a  submission  oi  a  question  of  law  to  the  jury. 

Iffaster   and    Servant — ^Injuries  to   Servant — Aanunption   of   Bisk-* 
Statutory  Proylalona. 

3.  Employers'  liability  law  (Laws  1911,  p.  16),  Section  1,  requir- 
ing persons  having  charge  of  any  work  involving  risk  to  employees 
to  use  every  device,  care,  and  precaution  practicable,  limited  only  by 
the  necessity  for  efficiency,  and  without  regard  to  cost,  and  Section 
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3,  imposing  penalties  for  failure  to  comply  with  the  act,  eliminates 
the  defense  of  assumed  risk  in  actions  within  it. 

Death— Acttona  for  CansLng  Death— Measure  of  Damages. 

4.  Whatever  rule  of  damages  may  have  applied  under  Section  380, 
L.  O.  h.,  giving  a  right  of  action  for  wrongful  death  to  the  personal 
representatives  of  the  decedent,  the  same  does  not  apply  to  an  action 
under  employers'  liability  law  (Laws  1911,  p.  16),  giving  a  right 
of  action  for  death  caused  by  violation  of  that  law  to  certain  persons, 
excluding  the  estate  of  the  decedent,  except  where  none  of  the  per- 
sons named  is  in  existence,  or  the  person  entitled  resides  in  a  foreign 
country  so  remote  as  to  render  it  extremely  difficult  to  prosecute  the 
action,  and  in  other  cases  the  damages  are  measured  by  the  pecuniary 
loss  of  the  person  entitled  to  thenu 

[As  to  the  measure  of  damages  for  causing  the  death  of  a 
human  being,  see  note  in  12  Am.  St.  Bep.  375.] 

From  Linn :  Peecy  E.  Kelly,  Judge. 

Department  1.    Statement  by  Mb.  Justice  Moobe. 

This  is  an  action  by  Nellie  McDaniel  against  the 
Lebanon  Lumber  Company,  a  corporation,  to  recover 
damages  resulting  from  the  death  of  her  husband, 
Warren  McDaniel,  January  4,  1912,  while  he  was  em- 
ployed in  the  defendant 's  sawmill.  The  negligence  set 
forth  in  the  complaint  and  relied  upon  as  forming  a 
basis  for  the  recovery  consists  briefly  in  the  alleged 
carelessness  of  the  defendant  in  providing  and  using  in 
its  mill  a  defective  canting  gear;  in  furnishing  head- 
blocks  that  were  not  of  sufficient  height ;  in  not  supply- 
ing guards  to  prevent  logs  from  being  thrown  over  the 
headblocks  and  upon  the  saw  carriage;  in  placing  a 
hook  in  a  dangerous  situation  on  the  carriage;  in  not 
warning  the  deceased  of  dangers  that  were  not  ap- 
parent to  him ;  and  in  failing  to  instruct  him  as  to  the 
duties  demanded  of  him,  and  of  which  he  was  igno- 
rant, as  ihe  defendant  well  knew,  by  reason  whereof 
a  chain  attached  to  the  canting  gear,  and  encircling  a 
log,  was  fastened  to  a  hook  on  the  back  side  of  the  saw 
carriage,  causing  the  log  when  the  power  was  applied 
to  be  hurled  violently  over  the  headblocks  and  to  the 
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rear  of  the  carriage,  where  McDaniel,  who  was  em- 
ployed as  a  ratchet  tender,  was  stationed,  thereby 
striking  and  immediately  killing  him. 

The  answer  admits  that  plaintiff  is  the  widow  of  the 
deceased,  and  that  the  defendant  is  a  corporation, 
but  denies  the  other  averments  of  the  complaint.  For 
a  separate  defense  it  is  substantially  alleged  that  the 
death  of  McDaniel  resulted  from  his  own  contributory 
negligence  combined  with  the  carelessness  of  his  fel- 
low-servants;  that  he  recklessly  took  an  unsafe  posi- 
tion too  near  a  log  which,  swinging,  caused  the  injury; 
that  the  accident  was  unavoidable;  and  that  he  had 
been  instructed  as  to  his  duties,  knew  the  dangers  in- 
cident thereto,  and  assumed  the  risks  pertaining  to 
his  employment. 

The  reply  put  in  issue  the  allegations  of  new  mat- 
ter in  the  answer,  whereupon  the  cause  was  tried,  re- 
sulting in  a  verdict  and  judgment  for  the  plaintiff  for 
$6,500,  and  the  defendant  appeals.  Affirmed. 

For  appellant  there  was  a  brief  over  the  names  of 
Messrs.  Hewitt  &  Sox,  and  Messrs.  Wilbur  d  Spencer, 
with  an  oral  argument  by  Mr.  Ralph  W.  Wilbur. 

For  respondent  there  was  a  brief  over  the  name  of 
Messrs.  Weatherford  <&  Weatherford,  with  an  oral  ar- 
gument by  Mr.  Mark  Weatherford. 

Mb.  Justice  Moobe  delivered  the  opinion  of  the 
court. 

It  appears  from  a  transcript  of  the  testimony,  given 
at  the  trial,  that  the  defendant  owns  and  operates  at 
Lebanon,  Oregon,  a  mill  in  which  lumber  is  manufac- 
tured. For  that  purpose  logs  are  hauled  from  a  pond 
in  which  they  are  stored  into  the  mill,  where  they  are 
arranged  in  a  row  on  a  platform,  one  edge  of  which  is 
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near  the  track  of  the  carriage.  In  order  to  put  there- 
on a  log,  or  to  turn  one  after  a  slab  has  been  sawed 
therefrom,  an  overhead  canting  gear  is  employed. 
This  mechanical  appliance  consists  of  an  iron  spool, 
having  at  one  end  a  pulley  with  which  a  friction  pulley 
engages  by  a  lever  operated  by  the  sawyer.  Attached 
to  the  spool  is  a  chain,  one  end  of  which  descending 
is  placed  several  times  round  a  large  log  and  fastened 
to  an  iron  dog  or  sharp  hook  driven  therein.  If  the 
log  is  small,  however,  the  chain  is  generally  placed  be- 
neath it  and  carried  over  and  fastened  to  a  hook  on 
the  rear  side  of  the  carriage.  When  thus  prepared 
the  sawyer  shifts  a  lever  bringing  the  friction  pulley 
in  contact  with  the  pulley  at  the  end  of  the  spool 
whereby  the  chain  is  wound  up,  rolling  a  large  log 
from  the  platform,  or  pushing  a  small  one  to  and  upon 
the  carriage  against  the  headblocks^  to  which  it  is 
fastened  by  iron  dogs.  When  thus  secured  the  log  is 
pushed  by  the  headblocks  toward  and  in  line  with  the 
saw  by  the  movement  of  a  ratchet  lever  operated  by 
an  employee  who  for  that  purpose  rides  the  carriage 
which  is  moved  forward  along  the  track,  and  against 
the  teeth  of  the  saw,  a  distance  equal  to  the  length  of 
a  log.  The  carriage  is  then  brought  back,  and,  if  the 
log  is  not  turned  by  the  canting  gear  so  as  to  form  a 
right  angle  with  the  line  thus  cut,  the  ratchet  setter 
by  a  signal  from  the  sawyer  operates  the  lever  forcing 
the  log  out  the  requisite  distance  to  saw  as  indicated 
a  board,  a  plank,  or  a  cant,  when  the  carriage  is  again 
returned,  and  the  process  continued  until  the  log  is 
manufactured  into  lumber. 

The  plaintiff's  husband,  who,  when  he  was  injured, 
was  28  years  old,  had  been  employed  by  the  defendant 
at  its  mill  yard  2V^  months  when,  without  any  previous 
experience,  he  was  put  to  work  as  ratchet  setter  on  the 
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log  carriage,  and  had  been  so  employed  5  or  6  days 
when  the  accident  occurred.  In  undertaking  to  move 
a  small  log  about  18  inches  in  diameter  and  18  feet 
in  length  from  the  platform  to  the  carriage,  McDaniel 
passed  round  the  log  the  end  of  the  chain  leading  from 
the  canting  gear,  carrying  it  to  the  rear  side  of  the 
carriage,  where  it  was  made  fast  to  a  hook  placed 
there  for  that  purpose.  At  his  signal  the  sawyer  ap- 
plied the  power  to  the  friction  pulley  connected  with 
the  canting  gear;  but  the  chain,  not  being  perpendicu- 
lar, caused  the  spool  to  be  pressed  by  the  weight  of 
the  log  and  the  angle  of  the  draw  chain  so  firmly 
against  the  other  pulley  that  the  lever  by  which  the 
mechanism  was  operated  could  not  be  released,  where- 
upon the  log  was  violently  hurled  over  the  top  of  the 
headblocks  toward  the  rear  side  of  the  carriage, 
where  McDaniel  was  stationed,  striking  him  upon  the 
breast  and  inflicting  the  injury  mentioned. 

W.  0.  Robertson,  who  had  been  employed  in  defend- 
ant's mill  nearly  4  years  as  sawyer,  but  who  was  not 
thus  engaged  at  the  time  of  the  accident,  testified,  as 
plaintiff's  witness,  that  the  friction  gear  had  been 
caught  and  bound  several  times,  in  consequence  of 
which  the  chain  referred  to  had  been  broken. 

L.  W.  Anderson,  who  had  also  been  employed  in 
that  mill  and  worked  on  the  carriage  about  2  months 
prior  to  the  injury,  testified  that  during  such  interval 
the  friction  gear  had  been  caught  several  times,  there- 
by breaking  the  chain  connected  with  the  canting  gear. 

W.  B.  Chance,  a  deputy  labor  commissioner,  as  de- 
fendant's witness,  testified  that  a  day  or  two  before 
the  accident  he  examined  the.  defendant's  mill,  and, 
concluding  from  the  investigation  that  the  machinery 
and  appliances  therein  conformed  to  the  requirements 
of  the  statute  relating  to  factory  inspection,  he  caused 
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a  certificate  to  that  effect  to  be  issued.  This  creden- 
tial is  dated  February  16,  1912,  recites  that  unless 
sooner  revoked  it  will  be  in  force  and  effect  for  one 
year  from  May  8,  1911,  and  over  objection  and  excep- 
tion of  plaintiff's  counsel  the  certificate  was  received 
in  evidence.  On  cross-examination  this  witness  was 
asked:  *'At  the  time  that  you  gave  this  certificate  was 
you  aware  that  the  chain  had  been  catching  and  stop- 
ping the  canting  gear,  so  that  it  would  not  be  oper- 
ated?'' He  answered:  **No,  sir."  An  objection  was 
interposed  by  defendant's  counsel  on  the  ground  that 
the  inquiry  was  incompetent,  irrelevant,  and  imma- 
terial, and  not  proper  cross-examination.  Replying 
thereto,  the  court  said:  *^The  witness  has  already  an- 
swered it. ' '  No  motion  was  made,  however,  to  strike 
out  the  answer. 

An  exception  having  been  taken  by  the  defendant's 
counsel  to  a  part  of  the  court's  charges,  it  is  contended 
that  an  error  was  conunitted  in  instructing  the  jury 
as  follows: 

*'In  this  case  there  has  been  introduced  written  evi- 
dence in  the  form  of  a  factory  certificate  issued  by  the 
state  labor  commissioner  of  Salem,  Oregon,  and  the 
purpose  of  this  bit  of  evidence  is  to  aid  the  jury,  if  pos- 
sible, in  disclosing  the  motives  of  the  witness  Chance 
who  testified.  You  heard  his  testimony,  and  the  cer- 
tificate is  before  you  as  a  part  of  the  evidence  in  the 
case.  It  is  a  certificate  to  the  effect  that  the  law 
known  as  the  factory  act  has  been  complied  with.  The 
factory  act  is  not  the  law  under  which  this  action  has 
been  brought,  and  the  labor  commissioner  of  the  state 
is  not  the  official  nor  the  tribunal  to  determine  whether 
or  not  the  plaintiff  has  proven  her  case  which  you  are 
to  try.  That  province  is  exclusively  yours,  and  it  be- 
comes your  duty,  in  the  light  of  the  instructions  which 
I  am  giving  you  as  applied  to  the  evidence  in  the  case, 
to  pass  upon  that  question ;  the  effect  and  value  of  the 
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certificate  of  the  state  labor  commissioner  being  as  I 
have  indicated.** 

It  is  argued  that  the  jury  should  have  been  told  that 
the  certificate  afforded  prima  facie  evidence  of  a  com- 
pliance with  the  provisions  of  the  act  referred  to,  as 
declared  therein:  (Section  5046,  L.  0.  L.  It  does  not 
appear  from  the  bill  of  exceptions  that  any  request 
was  made  for  an  instruction  announcing  the  degree  of 
proof  which  such  certificate  imparts,  and,  this  being 
so,  can  it  be  said  that  the  portion  of  the  charge  herein- 
before quoted  was  an  incorrect  statement  of  the  law  as 
applied  to  the  facts  involved?  It  was  certainly  the 
prerogative  of  the  jury  to  determine  from  the  evi- 
dence produced  whether  or  not  the  defendant  had  been 
negligent,  and,  if  so,  whether  its  carelessness  was  the 
proximate  cause  of  the  injury.  What  the  court  said 
with  respect  to  disclosing  the  motive  of  the  witness 
Chance,  the  deputy  labor  couMnissioner,  may  have  al- 
luded to  his  lack  of  information  as  to  the  condition 
of  the  pulleys  and  the  breaking  of  the  chain,  of  which 
facts  he  had  no  knowledge  when  he  issued  the  certifi- 
cate. But,  however  this  may  be,  the  challenged  in- 
struction in  its  entirety  appears  to  be  a  correct  narra- 
tion of  the  legal  principles  applicable  to  the  testimony 
on  this  branch  of  the  case. 

2,  3.  An  exception  was  taken  to  the  court's  refusal 
to  give  the  following  requested  instruction,  and  it  is 
maintained  that  an  error  was  conmiitted  in  declining 
to  charge  the  jury  as  follows: 

**If  in  this  case  you  should  find  that  the  defendant 
had  not  violated  any  statute  relative  to  its  machinery, 
then  I  instruct  you  that,  if  a  servant  voluntarily  con- 
tinues, however,  without  complaint  or  objection,  after 
knowledge  or  notice  of  existing  risks,  under  conditions 
by  which  he  is  chargeable  with  an  appreciation  of  the 
danger,  and  where  ordinary  prudence  would  require 
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of  him  a  different  course,  he  is  held  also  to  take  upon 
himself  the  responsibility  entailed  by  the  risk  he  con- 
tinues to  incur.'* 

Section  1  of  the  Employers*  Liability  Act  enumer- 
ates the  kinds  of  construction,  improvement,  etc.,  and 
the  classes  of  business  to  which  the  statute  relates. 
It  also  contains  a  clause  which  reads: 

**And  generally  all  owners,  contractors  or  subcon- 
tractors and  other  persons  having  charge  of,  or  re- 
sponsible for,  any  work  involving  a  risk  or  danger  to 
the  employees  or  the  public,  shall  use  every  device, 
care  and  precaution  which  it  is  practicable  to  use  for 
the  protection  and  safety  of  life  and  limb,  limited  only 
by  the  necessity  for  preserving  the  efficiency  of  the 
structure,  machine  or  other  apparatus  or  device,  and 
without  regard  to  the  additional  cost  of  suitable  ma- 
terial or  safety  appliance  and  devices.** 

Section  3  of  the  act  puts  upon  the  persons  thus  indi- 
cated the  duty  to  see  that  the  requirements  of  this 
statute  are  complied  with,  and  for  any  failure  in  this 
respect  such  individual,  when  found  guilty  of  a  viola- 
tion thereof,  shall  be  fined  or  imprisoned,  or  both  pen- 
alties may  be  imposed :  Gen.  Laws  1911,  c.  3. 

The  testimony  of  the  plaintiff's  witnesses  estab- 
lishes the  fact  that  before  McDaniel  was  killed  the 
friction  pulleys  of  the  canting  gear  in  the  defendant  *s 
mill  occasionally  became  locked  and  could  not  be  re- 
leased by  the  lever  with  which  they  were  usually  con- 
trolled, because  the  chain  leading  from  the  spool  was 
drawing  at  an  angle  forcing  one  pulley  against  the 
other  and  at  times  breaking  the  chain.  It  also  ap- 
peared from  such  testimony  that  in  other  sawmills  in 
Oregon,  having  similar  canting  gear,  a  block  and 
sheave,  iron  rolls,  or  other  mechanism  was  in  use 
whereby  the  chain  passing  over  such  appliance  was 
necessarily  wound  upon  the  spool  in  such  manner  as 
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not  to  force  it  forward  or  back  on  its  spindle,  thereby 
either  locking  the  friction  pulleys  or  forcing  them 
apart,  so  that  they  would  not  engage,  and  that  such 
attachments  could  have  been  installed  in  the  defend- 
ant's mill  with  but  little  expense,  and  without  dimin- 
ishing the  efficiency  to  manufacture  lumber. 

The  instruction  requested  was  predicated  upon  the 
theory  that,  if  the  jury  **  should  find  that  the  defend- 
ant had  not  violated  any  statute  relative  to  its  ma- 
chinery, ' '  then  they  should  determine  that  certain  con- 
sequences would  necessarily  follow.  The  fault  of  this 
proposed  instruction  lies  in  the  fact  that  it  does  not 
state  any  of  the  obligations  put  upon  an  employer  by 
statute,  thereby  designing  to  have  submitted  to  the 
jury  a  question  of  law.  If  the  requested  instruction 
had  been  free  from  the  objection  adverted  to,  it  would 
have  been  inappropriate,  for  in  Schulte  v.  Pacific 
Paper  Co.,  67  Or.  334  (135  Pac.  527).  Mr.  Justice 
Eakin,  in  referring  to  the  Employers*  Liability  Act, 
says: 

**The  effect  of  the  statute  is  to  eliminate  the  defense 
of  the  assumed  risk  in  the  actions  within  it." 

See,  also,  Dorn  v.  Clarke-Woodward  Drug  Co.,  65 
Or.  516  (133  Pac.  351).  No  error  was  committed  in 
refusing  to  charge  as  requested. 

4.  The  court  also  refused  to  give  the  following  re- 
quested instruction: 

**The  manner  in  which  you  shall  assess  damages,  if 
you  assess  any,  must  be,  not  what  the  deceased  would 
have  earned  had  he  lived  for  the  balance  of  his  ex- 
pectancy, but  what  he  would  have  saved  or  probably 
left  as  an  estate,  as  represented  by  his  net  savings, 
and  which  would  have  gone  for  the  benefit  of  his  es- 
tate; and,  in  ascertaining  what  the  deceased  would 
have  saved,  I  instruct  you  that  you  should  take  into 
consideration  his  age,  his  ability,  his    disposition  to 
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labor,  his  habits  of  living,  and  his  expenditures,  and 
you  should  base  your  decision  upon  this  and  nothing 
else,  so  far  as  damages  are  concerned.*' 

An  exception  having  been  taken  to  the  action  of  the 
court  in  this  respect,  it  is  insisted  that  an  error  was 
thereby  committed.  Whatever  may  formerly  have 
been  the  rule  in  Oregon  as  to  the  manner  of  ascertain- 
ing the  measure  of  damages  sustained  by  the  death 
of  a  person  when  caused  by  the  wrongful  act  or  neg- 
lect of  another  can  have  no  application  to  the  statute 
now  in  force.  Under  the  prior  enactments  of  this 
state  the  injury  thus  occasioned  constituted  a  dam- 
age to  the  estate  of  the  deceased  for  the  recovery  of 
which  an  action  could  be  maintained  only  by  his  per- 
sonal representatives:  Section  380,  L.  0.  L.  The 
Employers'  Liability  Act  gives  to  certain  enumerated 
persons  the  damages  thus  sustained,  thereby  neces- 
sarily excluding  the  decedent's  estate,  unless  there  is 
in  existence  none  of  the  relatives  named,  or  the  resi- 
dence of  the  person  entitled  to  the  damages  is  in  some 
foreign  country  so  remote  as  to  render  it  extremely 
difficult  for  him  to  prosecute  an  action,  amounting  al- 
most to  a  denial  of  justice,  in  which  case  a  personal 
representative  can  maintain  an  action  under  Section 
380,  L.  0.  L. :  Statts  v.  Twohy  Bros.  Co.,  61  Or.  602 
(123  Pac.  909).  The  cause  herein  is  prosecuted  by 
the  widow  of  the  person  killed,  who  alone  is  entitled 
to  the  recovery  which  is  unlimited  in  amount,  and  not 
restricted  by  the  damages  which  the  decedent's  estate 
may  have  sustained,  but  is  to  be  measured  by  the 
pecuniary  loss  suffered  by  the  person  entitled  thereto : 
McFarland  v.  Oregon  Elec.  Ry.  Co.,  70  Or.  27  (138 
Pac.  458) ;  McClaugherty  v.  Rogue  River  Electric  Co. 
(Or.),  140  Pac.  64. 
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No  error  was  committed  in  refusing  to  give  such  in- 
struction. Other  errors  are  assigned;  hut  a  careful 
examination  of  the  entire  testimony  which  is  attached 
to  the  bill  of  exceptions  convinces  us  that  a  proper 
verdict  was  rendered.  The  judgment  entered  thereon 
should  be  affirmed,  and  it  is  so  ordered. 

Affirmed. 

Mb.  Chief  Justice  McBridb,  Mb.  Justice  Burnett 
and  Mb.  Justice  Ramsey  concur. 


Argaed  April  2,  reversed  April  28,  rehearing  denied  June  2,  1914. 

WOODLE  V.  SETTLEMYEB. 

(141  Pac.  205.) 

Appeal  and  Error— Justices  of  the  Peace— LiaUUty  on  Appeal  Bond. 

An  undertaking  on  appeal  from  a  justice  of  the  peace  is  to  be 
eonstrued  Btrict]7  in  favor  of  the  surety,  and,  where  it  is  conditioned 
that  the  appellant  will  pay  all  costs  and  disbursements  that  may  be 
awarded  against  him  on  the  appeal,  and  satisfy  any  judgment  that 
may  be  given  against  him  in  the  appellate  court,  and  the  appeal  is 
abandoned  and  no  judgment  ia  rendered  in  the  appellate  court,  the 
surety  is  not  liable. 

[As  to  liability  of  sureties  on  appeal  bonds,  see  note  in  38 
Am.  St.  Bep.  702.] 

From  Multnomah :  Bobebt  G.  Mobeow,  Judge. 

This  is  an  action  by  Claude  P.  Woodle  against 
George  T.  Settlemyer  on  an  undertaking  for  an  ap- 
peal and  for  a  stay  of  proceedings.  The  facts  are 
set  forth  in  the  opinion  of  the  court. 

Bevebsed  With  Dibegtions. 

For  appellant  there  was  a  brief  over  the  name  of 
Messrs.  Kimball  <B  Ringo,  with  an  oral  argument  by 
Mr.  Ernest  R.  Ringo. 
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For  respondent  there  was  a  brief  over  the  names  of 
Messrs.  Christopherson  S  Matthews  and  Mr.  Claude 
W.  Devore,  with  an  oral  argument  by  Mr.  Q.  L.  Mat- 
thews. 

Department  1.  Mb.  Justice  Bamsey  delivered  the 
opinion  of  the  court. 

On  the  5th  day  of  December,  1912,  the  plaintiff 
recovered  against  W.  H.  Harrington,  in  the  justice's 
court  for  the  district  of  Portland,  in  Multnomah 
County,  a  judgment  for  the  sum  of  $150,  with  interest 
thereon  at  the  rate  of  6  per  cent  per  annum  from  July 
27,  1912,  and  the  further  sum  of  $12.50  for  costs  of 
said  action. 

On  the  26th  day  of  December,  1912,  the  plaintiff 
caused  an  execution  to  be  issued  upon  said  judgment, 
and  placed  the  same  in  the  hands  of  the  constable  of 
said  Portland  district  for  service.  Said  constable,  by 
virtue  of  said  writ,  levied  upon  certain  property  of 
said  Harrington,  consisting  of  horses,  wagons,  and 
wood,  to  satisfy  said  writ  of  execution. 

On  the  31st  day  of  December,  1912,  the  said  judg- 
ment debtor,  W.  H.  Harrington,  gave  notice  of  an  ap- 
peal from  said  judgment  to  the  Circuit  Court  of  Mult- 
nomah County.  Said  notice  was  duly  served,  and  then 
filed  with  the  clerk  of  said  justice's  court,  with  the 
proof  of  service  thereof.  Thereafter,  on  said  31st  day 
of  December,  1912,  the  said  W.  H.  Harrington,  for  the 
purpose  of  perfecting  said  appeal  and  staying  the  exe- 
cution of  said  judgment,  during  the  pendency  of  said 
appeal,  filed  in  said  justice's  court  his  undertaking  for 
the  appeal,  with  George  T.  Settlemyer,  the  defendant 
herein,  as  surety.  The  following  is  a  copy  of  said 
undertaking : 
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**  Whereas,  the'  above-named  plaintiff  recovered  a 
judgment  against  the  defendant  W.  H.  Harrington, 
the  defendant  herein,  for  one  hundred  fifty  dollars  and 
interest  thereon  from  July  27,  1912,  and  costs  and  dis- 
bursements in  a  civil  action  tried  before  Justice  Bell, 
a  justice  of  the  peace  in  and  for  said  district,  and  said 
judgment  having  been  rendered  on  the  5th  day  of 
December,  A.  D.  1912;  and  whereas  the  said  W.  H. 
Harrington  is  about  to  appeal  from  said  judgment  to 
the  Circuit  Court  of  the  State  of  Oregon,  for  the 
County  of  Multnomah : 

**Now,  therefore,  we,  W.  H.  Harrington,  appellant, 
and  G.  T.  Settlemyer,  of  the  County  of  Multnomah, 
State  of  Oregon,  surety,  undertake  that  said  appellant 
will  pay  all  costs  and  disbursements  that  may  be 
awarded  against  him  on  the  appeal,  and  that  said 
appellant  will  satisfy  any  judgment  that  may  be 
given  against  him  in  the  appellate  court,  on  the  appeal. 

**  [Signed]     W.  H.  Harrington, 

**Geo.  T.  Settlemyer.  '  * 

The  plaintiff  excepted  to  the  sufficiency  of  the  surety 
on  said  undertaking  on  January  2,  1913,  and  it  does 
not  appear  that  he  justified  or  that  any  new  under- 
taking was  given.  No  transcript  in  said  action  was 
filed  in  the  Circuit  Court  of  Multnomah  County,  and 
said  appeal  was  abandoned,  and  no  judgment  or  order 
was  ever  made  by  said  Circuit  Court  in  relation  to  said 
action,  on  said  supposed  appeal.  Said  justice's  court 
did  not  make  any  order  allowing  said  appeal  or  stay- 
ing proceedings  therein.  The  docket  of  said  court 
shows  that  an  execution  in  said  cause  was  issued 
December  26,  1912,  but  it  fails  to  show  that  it  was 
returned. 

Before  the  commencement  of  this  action,  the  plain- 
tiff demanded  of  George  T.  Settlemyer  and  W.  H.  Har-  ' 
rington  that  they  pay  said  judgment  rendered  in  said 
justice's  court;  but  they  refused  to  pay  it,  and  said 
judgment  is  wholly  unpaid. 
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The  complaint  in  this  cause  alleged  most  of  the  facts 
above  stated,  and  it  alleges  also  that,  in  consideration 
of  the  execution  and  filing  of  said  undertaking  for  the 
appeal  and  for  a  stay  of  proceedings  in  said  cause,  the 
constable  of  said  district  released  from  the  levy  in  said 
.cause  all  property  that  had  been  attached  or  levied 
upon  therein. 

The  complaint  alleges  also  that  W.  H.  Harrington 
is  insolvent  and  has  left  the  state,  and  has  no  property 
out  of  which  said  judgment  could  be  made. 

The  answer  denies  most  of  the  allegations  of  the 
complaint,  and  sets  up  affirmatively,  in  substance,  that 
no  judgment  of  any  kind  was  ever  rendered  or  entered 
in  said  action  in  the  Circuit  Court  of  Multnomah 
County,  on  said  appeal,  against  either  said  W.  H.  Har- 
rington or  George  T.  Settlemyer,  for  any  sum  or  for 
any  purpose,  and  that  the  execution  in  said  cause  is- 
sued out  of  said  justice's  court  was  not  in  any  manner 
stayed. 

The  reply  admitted  the  affirmative  matter  of  said 
answer,  excepting  that  part  thereof  relating  to  the 
stay  of  execution,  and  denied  that  said  execution  had 
not  been  stayed.  This  cause  was  tried  without  a  jury, 
and  findings  and  a  judgment  for  the  amount  de- 
manded by  the  complaint  were  rendered  in  favor  of  the 
plaintiff. 

When  all  the  evidence  for  the  plaintiff  was  in,  the 
defendant  moved  for  a  judgment  of  nonsuit;  but  the 
court  below  denied  this  motion.  When  the  trial  began 
in  the  court  below,  the  defendant  objected  to  the  ad- 
mission of  any  evidence,  for  the  reason  that  the  com- 
plaint does  not  state  facts  sufficient  to  constitute  a 
cause  of  action.  Said  objection  was  overruled,  and 
the  defendant  excepted  to  said  ruling.  There  is  no 
disagreement  as  to  the  material  facts  in  this  case. 
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As  stated  supra,  the  plaintiff  obtained  a  judgment 
in  the  justice's  court  against  W.  H.  Harrington,  and 
the  latter  gave  notice  of  an  appeal  to  the  Circuit  Court, 
and  filed  an  undertaking  in  due  form  for  the  appeal, 
and  for  a  stay  of  proceedings.  The  plaintiff  filed  ex- 
ceptions to  the  suflSciency  of  the  surety  on  the  said 
undertaking,  and  the  surety  failed  to  justify.  No  new 
undertaking  was  filed.  The  defendant  failed  to  file  a 
transcript  of  said  cause  in  the  appellate  court,  and  the 
appellate  court  never  gave  or  entered  any  judgment  of 
any  kind  in  said  cause.  In  fact,  said  cause  was  never 
in  the  appellate  court  for  any  purpose.  Before  begin- 
ning this  action,  the  plaintiff  demanded  of  the  defend- 
ant that  the  latter  pay  said  judgment  rendered  in  said 
justice's  court,  and  the  defendant  refused  to  pay  said 
judgment. 

The  court  below  made  no  finding  as  to  the  release  of 
the  property  of  said  Harrington  by  the  constable,  or 
as  to  the  exceptions  to  the  sufficiency  of  the  surety  on 
said  undertaking,  and  we  will  not  consider  those  mat- 
ters; but,  in  the  view  that  we  take  of  the  case,  those 
facts  would  not  materially  affect  the  decision,  if  there 
were  findings  thereon. 

1.  The  undertaking  for  the  appeal  is  in  proper  form, 
and  the  promissory  part  thereof  is  as  follows : 

**Now,  therefore,  we,  W.  H.  Harrington,  appellant, 
and  G.  T.  Settlemyer,  of  the  county  of  Multnomah, 
State  of  Oregon,  surety,  undertake  that  said  appellant 
will  pay  all  costs  and  disbursements  that  may  be 
awarded  against  him  on  the  appeal,  and  that  said  ap- 
pellant will  satisfy  any  judgment  that  may  be  given 
against  him  in  the  appellate  court  on  the  appeal. ' ' 

It  is  to  be  noted  at  the  beginning  that  the  surety  on 
said  undertaking  promises  two  things:  (a)  That  the 
appellant  will  pay  all  costs  and  disbursements  that 
may  he  awarded  against  him  on  the  appeal;  (b)  and 
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that  said  appellant  will  satisfy  any  judgment  that  may 
be  given  against  him  in  the  appellate  court  on  the 
appeal. 

The  evidence  shows  that  the  appeal  was  abandoned, 
and  there  is  no  claim  on  the  part  of  the  plaintiff  that 
the  Circuit  Court  of  Multnomah  County  ever  had  said 
appeal  before  it  for  any  purpose  or  rendered  any  judgr 
ment  or  order  of  any  kind  in  relation  thereto.  We 
assume  that  said  appeal  was  not  in  the  appellate  court 
at  all,  and  that  the  appellate  court  never  awarded  any 
costs  or  disbursements  against  the  said  appellant, 
Harrington,  and  that  said  appellate  court  did  not  give 
or  enter  any  judgment  against  him  on  said  abandoned 
appeal.  Under  such  a  state  of  facts,  can  the  plaintiff, 
Woodle,  maintain  an  action  against  the  defendant, 
Settlemyer,  as  surety  on  said  undertaking! 

32  Cyc,  page  73,  says  : 

**  Sureties  are  said  to  be  favorites  of  the  law,  and  a 
contract  of  suretyship  must  be  strictly  construed  to  im- 
pose upon  the  surety  only  those  burdens  clearly  within 
its  terms,  and  must  not  be  extended  by  implication  or 
presumption.  This  rule  is  followed  both  at  law  and  in 
equity.  *  * 

2  Brandt,  Suretyship  and  Guaranty  (3  ed.),  Section 
513,  says: 

**  Sureties  on  an  appeal  bond  are  bound  only  accord- 
ing  to  the  terms  of  their  contract.  An  appeal  bond 
from  a  judgment  rendered  by  a  justice  of  the  peace 
provided  that,  if  the  parties  appealing  should  pay  and 
satisfy  whatever  judgment  might  be  rendered  by  the 
Circuit  Court  of  Hancock  County  upon  the  dismissal  or 
trial  of  the  appeal,  then  the  obligation  should  be  void. 
*  *  The  venue  in  the  case  was  changed  from  Hancock 
County  to  another  county,  and  a  judgment  was  there 
rendered  against  the  party  appealing.  Held,  the 
surety  was  not  liable  on  the  bond. ' ' 
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In  Phoenix  Manuf.  Co.  v.  Borgardus,  231  HI.  531 
(83  N.  E.  285),  the  court  says: 

"The  law  is  well  settled  that  the  undertaking  of  a 
surety  is  to  be  strictly  construed,  and  his  liability  not 
to  be  extended  by  construction.  *  * 

In  State  of  Maryland  v.  Dayton,  101  Md.  598  (61 
Atl.  624),  the  court  says: 

**As  to  the  general  principle  applicable  to  a  case  of 
this  kind  there  can  be  no  question.  'It  is  familiar  law 
that  the  contract  of  sureties  upon  an  official  bond  is 
subject  to  the  strictest  interpretation.  They  under- 
take for  nothing  which  is  not  within  the  strict  letter  of 
their  contract.  The  obligation  is  strictissimi  juris, 
and  nothing  is  to  be  taken  by  construction  against  the 
obligors.  They  have  consented  to  be  bound  to  a  cer- 
tain extent  only,  and  their  liability  must  be  found 
within  the  terms  of  that  consent. '  ' ' 

In  Kirschbaum  &  Co.  v.  Blair,  98  Va.  35  (34  S.  E. 
895 ) ,  part  of  the  syllabus  is : 

*'But,  having  ascertained  what  the  contract  is,  he  is 
bound  by  this  alone.  There  is  no  implied  liability 
resting  on  him.  His  liability  is  always  strictissimi 
juris,  and  is  not  to  be  extended  by  implication  or  con- 
struction. * ' 

In  First  National  Bank  v.  Goodman,  55  Neb.  419, 
420  (77  N.  W.  757),  the  court  says: 

**That  a  surety  is  entitled  to  stand  upon  the  strict 
terms  of  his  contract  is  a  proposition  of  law  upon 
which  the  authorities  all  agree.  To  the  extent,  and  in 
the  manner,  pointed  out  in  his  obligation  he  is  bound, 
but  no  farther.  It  has  been  often  said  by  judges  and 
text-writers  that  sureties  are  favorites  of  the  law,  and 
that  their  liability  will  not  be  extended  by  implication. '  * 

Childs,  Suretyship  and  Guaranty,  pages  124,  125, 
says: 

**  While  a  surety  is  denominated  a  favorite  of  the 
law,  there  is  a  very  limited  field  for  the  application  of 
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this  doctrine.  The  nature  of  the  contract  invokes 
equitable  consideration,  but  the  general  rules  for  the 
construction  of  contracts  are  not  excluded  thereby. 
This  liability  will  not  be  extended  by  implication  and 
his  contract  is  strictly  construed.  *  *  In  cases  of 
doubt,  the  doubt  is  solved  generally  in  his  favor.*' 

The  surety  on  said  undertaking  agreed  that: 

**The  appellant  will  pay  all  costs  and  disbursements 
that  may  be  awarded  against  him  on  the  appeal,  and 
that  said  appellant  will  satisfy  any  judgment  that  may 
be  given  against  him  in  the  appellate  court  on  the  ap- 
peal/' 

This  undertaking  is  to  be  construed  strictly  in  favor 
of  the  surety.  He  is  bound  for  nothing  that  is  *'not 
nominated  in  the  bond. '  * 

The  surety  undertakes  two  things:  (1)  That  the 
appellant  will  pay  all  costs  and  disbursements  that 
may  be  awarded  against  him  on  the  appeal;  (2)  that 
the  appellant  will  satisfy  any  judgment  that  may  be 
given  against  the  appellant  on  the  appeal.  The  under- 
taking of  the  surety  was  to  pay  any  judgment  that 
should  be  awarded  against  the  appellant  by  the  ap- 
pellate court,  and,  as  that  court  did  not  render  any 
judgment  against  the  appellant,  there  was  nothing  for 
the  surety  to  pay.  The  surety  did  not  undertake  that 
the  appellant  would  pay  the  judgment  rendered  by 
the  justice's  court.  Construing  said  undertaking  ac- 
cording to  its  terms,  the  surety  promised  that  the  ap- 
pellant would  pay  any  judgment  that  the  appellate 
court  should  render  in  said  cause  against  the  appel- 
lant, and  he  incurred  no  liability  on  said  undertaking, 
because  the  appellate  court  rendered  no  judgment 
against  the  appellant  on  said  appeal. 

In  1  Ency.  PI.  &  Prac,  page  1013,  that  work  says : 

**As  a  general  rule  the  rendition  and  entry  of  a  final 
judgment  of  affirmance  on  appeal  is  required  to  subject 
the  sureties  to  liability  on  the  bond." 
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In  Poppenhusen  v.  Seeley,  41  Barb.  (N.  Y.)  451,  the 
court  says: 

**  Although  there  was  an  order  of  the  general  term 
affirming  the  judgment  of  August  13,  1860,  no  judg- 
ment of  affirmance  could  be  entered,  if  the  defendants 
in  that  judgment  availed  themselves  of  the  leave  to 
answer  contained  in  and  forming  a  part  of  the  said 
order.  When  those  defendants  answered,  a  new  issue, 
diflfering  in  its  character  and  mode  of  trial  from  that 
upon  which  the  prior  judgment  had  been  entered,  was 
formed,  and  the  right  to  enter  a  judgment  of  affirm- 
ance, or  to  issue  an  execution  on  any  judgment  of 
affirmance,  was  forever  gone.  The  plaintiff  must  have 
the  right  to  enter  and  collect  a  judgment  of  affirmance 
before  he  can  proceed  against  the  sureties  in  such  an 
undertaking  as  the  present.  The  plaintiff  has  never 
acquired  such  a  righf 

In  Wood  V.  Derrickson,  1  Hilt.  (N.  Y.)  410,  the  court 
says: 

* '  The  action  was  upon  an  undertaking  given  on  ap- 
peal, and  was  conditioned  for  the  payment  of  all  costs 
and  damages  which  might  be  awarded  on  appeal,  and 
of  the  judgment  of  affirmance.  It  did  not  require  the 
issuing  of  an  execution,  but  was  forfeited  as  soon  as 
the  affirmance  of  the  judgment  took  place,  and  the 
debtor  made  default  in  its  payment." 

In  Gregory  v.  Stark,  4  111.  (3  Scam.)  612,  which  was 
an  action  on  an  appeal  bond,  the  court  says : 

**The  moment  judgment  was  rendered  in  the  appeal 
cause,  unless  the  money  was  paid  immediately,  the  con- 
dition of  the  bond  was  forfeited,  and  action  could  be 
brought  upon  it  at  any  time  before  that  judgment  was 
actually  satisfied." 

2  Cyc.  946,  says : 

*  *  To  establish  the  breach  of  the  condition  to  satisfy 
the  affirmed  judgment,  it  is  only  necessary  to  show 
that  after  said  affirmance  the  judgment  has  not  been 
satisfied.  *  * 

710t.— • 
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The  same  volume,  on  page  933,  says : 

**  Before  a-  breach  of  the  condition  to  prosecute  to 
effect  can  be  maintained,  there  must  have  been  a  final 
judgment  of  the  appellate  court,  dismissing  the  appeal 
or  alB&rming  the  judgment  appealed  from,  which  judg- 
ment must  be  alleged  and  proved/* 

4  Am.  &  Eng.  Ency.  of  Law  and  Practice,  page  943, 
says: 

*  *  As  a  general  rule,  the  rendition  and  entry  of  a  final 
judgment  of  affirmance  on  appeal  is  required  to  sub- 
ject the  sureties  to  liability  on  the  bond. '  * 

The  same  volume,  on  page  944,  says: 

**It  is  generally  held  that,  upon  affirmance  of  the 
judgment  from  which  the  appeal  is  prosecuted,  the  lia- 
bility of  the  sureties  upon  the  appeal  bond  or  under- 
taking becomes  fixed  and  absolute.  * ' 

See,  also,  Steinhauer  v.  Colmar,  11  Colo.  App.  494 
(55  Pac.  291) ;  Blackmore  v.  Winders,  144  N.  C.  212 
(56  S.  E.  874) ;  Odell  v.  Wootten,  38  Ga.  224. 

The  liability  of  the  defendant  on  said  undertaking 
was  contingent  on  the  entry  of  a  judgment  in  the  ap- 
pellate court  against  the  appellant  in  said  action.  We 
have  no  power  to  extend  the  defendant's  liability  be- 
yond the  terms  stated  in  the  undertaking.  It  is  the 
province  of  courts  to  construe  contracts,  but  not  to 
make  them  for  parties. 

As  the  Circuit  Court  of  Multnomah  County  did  not 
enter  any  judgment  against  Harrington  in  said  cause 
upon  said  supposed  appeal,  the  defendant  herein,  as 
surety  upon  said  appeal,  is  not  liable  to  the  plaintiff 
herein  upon  said  undertaking.  The  undertaking  sued 
on  did  not  provide  that  the  appellant  named  therein 
should  prosecute  said  appeal,  or  that,  in  case  he  should 
abandon  said  appeal,  the  surety  would  pay  the  judg- 
ment appealed  from. 
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In  order  to  recover  upon  said  undertaking,  it  was 
necessary  to  allege  and  prove  that  the  Circuit  Court 
of  Multnomah  County,  on  said  supposed  appeal,  ren- 
dered judgment  against  the  appellant,  Harrington. 
The  complaint  does  not  allege  that  such  a  judgment 
was  rendered,  but  does  allege  that  said  supposed  ap- 
peal was  abandoned ;  and  hence  the  complaint  does  not 
state  facts'  sufficient  to  constitute  a  cause  of  action. 

We  hold  that  the  complaint  does  not  state  facts  suffi- 
cient to  constitute  a  cause  of  action;  that  there  was 
not  evidence  sufficient  to  make  out  a  prima  facie  case 
for  the  plaintiff;  and  that  the  court  below  erred  in 
overruling  the  defendant's  motion  for  a  nonsuit. 

The  judgment  of  the  court  below  is  reversed,  and 
the  case  is  remanded  to  the  court  below,  and  that  court 
is  directed  to  enter  a  proper  judgment  dismissing  said 
cause.  Bbversed  With  Directions. 

Mr.  Justice  Moore,  Mr.  Justice  Burnett  and  Mr. 
Justice  Bean  concur. 


Argued  April  1,  reversed  April  28,  rehearing  denied  June  2,  1914. 

SEECK  V.  JAKEL.* 

(141  Pac.  211.) 

Contracts — ^Validity — Restraint  of  Trade. 

1.  A  provision  in  a  deed  that  the  property  shall  revert  to  the 
grantors,  if  any  person  shall  conduct  or  allow  to  be  conducted  any 
livery  business  on  the  premises,  is  lawful,  being  only  a  partial  re- 
straint and  incident  to  the  transfer  of  the  property. 

[As  to  the  validity  of  contracts,  in  restraint  of  trade,  see  notes 
in  92  Am.  Dec.  751;  35  Am.  Bep.  269;  74  Am.  St.  Bep.  235.] 

Vendor  and  Purchaser — ^Rescission — ^Laches — ^Restoration  of  Considera- 
tion. 

2.  Fraud  in  an  agreement  collateral  and  subsequent  to  a  transfer 
of  real  property,  even  if  such  agreement  be  considered   as  part  of 

'As  to  the  validity  of  a  stipulation  to  discontinue,  or  not  to  en- 
gage in,  a  particular  business,  when  not  ancillary  to  a  lawful  contract, 
see  note  in  6  Ii.  B.  A.  (N.  3.)  847.  BxPOBTU. 
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the  principal  transaction,  affords  no  ground  for  relief  to  the  grantee, 
where  he  took  no  action  till  more  than  four  years  after  discovery  of 
the  fraud,  and  did  not  then  offer  to  restore  the  real  property. 

[As  to  the  enforcement  in  equity  of  stale  claims,  see  note  in 
Ann.  Cas.  1914B,  314.] 

Deeds — ^Breach  of  Conditicm  Subsequent— Nature  and  Form  of  Rem- 
edy—DemamL 

S.  Under  Section  325,  L.  O.  L.,  providing  that  any  person  who 
has  a  legal  estate  in  real  property  and  a  present  right  to  possession 
may  recover  possession,  with  damages  for  withholding  the  same,  by 
an  action  at  law,  a  grantor  may  maintain  ejectment  against  the 
grantee  on  breach  of  condition  subsequent  without  previous  demand 
or  re-entry. 

From  Linn :  Percy  R.  Kelly,  Judge. 

Department  1.    Statement  by  Mb.  Justice  Bubnbtt. 

This  is  an  action  at  law  in  the  nature  of  ejectment, 
by  F.  W.  Seeck  and  H.  J.  Seeck  against  A.  Jakel,  A. 
J.  Newman  and  J.  W.  Newman,  to  recover  the  posses- 
sion of  real  property,  with  damages  for  withholding 
the  same. 

On  a  trial  by  the  court,  without  a  jury,  judgment  was 
rendered  dismissing  the  action,  and  the  plaintiffs  ap- 
peal.   The  case  is  more  fully  stated  in  the  opinion. 

Bevebsed. 

For  appellants  there  was  a  brief  over  the  names  of 
Mr.  N.  M.  Newport  and  Messrs.  Weatherford  (& 
Weatherford,  with  an  oral  argument  by  Mr.  Newport. 

For  respondents  there  was  a  brief  over  the  names 
of  Messrs.  Corliss  <&  Skulason,  and  Mr.  H.  B.  Chess, 
with  an  oral  argument  by  Mr.  Guy  C.  H.  Corliss. 

Mr.  Justice  Burnett  delivered  the  opinion  of  the 
court. 

It  appears  by  the  complaint,  and  is  admitted  by  the 
answer,  that  on  June  29,  1907,  the  plaintiffs  were  the 
owners  of  two  separate  tracts  of  land  in  Lebanon,  Linn 
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County,  Oregon,  on  one  of  which  they  were  conducting 
a  general  livery  and  feed  stable  business,  and  on  the 
other,  which  they  conveyed  to  the  defendant  Jakel,  a 
feed  stable,  without  any  livery  service.  For  con- 
venience one  tract  will  be  designated  as  the  livery 
stable,  and  the  other  as  the  feed  stable.  On  the  date 
mentioned  the  plaintiffs,  with  the  wife  of  the  married 
one,  conveyed  the  feed  stable  to  the  defendant  Jakel,  in 
the  usual  form  of  bargain  and  sale  deed,  but  with  the 
following  forfeiture  clause: 

**The  above-described  real  property  shall  divert  back 
to  the  grantors,  without  any  cost  or  expense,  if  any 
person  or  persons  shall  conduct  or  allow  to  be  con- 
ducted any  livery  business  in  or  on  said  described 
premises,  unless  by  quitclaim  deed  or  written  consent 
of  the  grantors  of  this  deed.*' 

This  deed  is  set  out  in  full  in  the  complaint,  and  is 
said  to  have  been  recorded  October  2,  1907.  After 
stating  that  the  term  ** livery  business**  had  a  certain 
clearly  distinct  local  meaning  in  and  about  Lebanon, 
Oregon,  which  however,  is  not  different  from  the  gen- 
erally accepted  signification  of  that  term,  that  the 
property  was  sold  to  Jakel  for  less  than  the  market 
value,  with  the  understanding  that  tho  forfeiture  clause 
should  be  embodied  in  the  deed  as  stated,  and  that  the 
only  claim  the  defendants  have  to  the  property  is  by 
virtue  of  the  deed,  the  plaintiffs  charge  that,  in  viola- 
tion of  the  condition  set  out  in  the  conveyance,  the 
defendants  have  continuously,  wrongfully,  and  will- 
fully, since  about  February  1, 1912,  conducted  and  per- 
mitted and  allowed  to  be  carried  on  and  conducted  at 
the  feed  stable  a  livery  stable  business  and  livery 
business,  and  that  by  reason  thereof  the  title  to  the 
feed  stable  has  reverted  to  the  plaintiffs  in  fee  simple. 
They  conclude  with  the  allegation  that  **the  plaintiffs 
are  entitled  to  the  possession  of  the  said  lots  and  prem- 
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ises  and  bam  and  the  whole  thereof,  and  that  the  de- 
fendants wrongfully  withhold  the  same  from  them  to 
their  damage  in  the  sum  of  $1,000/'  They  pray  for 
the  immediate  possession  and  restitution  of  the  prop- 
erty, together  with  $1,000  as  damages  for  withholding 
the  same,  and  for  the  costs  and  disbursements.  The 
original  ownership  of  the  property  and  the  execution 
and  delivery  of  the  conveyance  are  admitted  by  the 
answer.  The  defendant  Jakel  says  that  since  Decem- 
ber 1,  1911,  he  has  not  been  in  possession  or  control 
of  the  feed  stable,  but  that  the  same  has  been  in  the 
exclusive  control  and  possession  of  the  other  defend- 
ants under  and  by  virtue  of  a  lease  which  he  executed 
to  them,  and  that  whatever  use  of  the  premises  the 
other  defendants  have  made  was  without  his  authority. 
The  answer  also  contains  this  statement: 

**And  all  of  the  defendants  herein  allege  that  since 
about  the  1st  of  October,  1911,  the  defendants  A.  J. 
Newman  and  J.  W.  Newman,  without  the  authority  or 
consent  of  the  said  A.  Jakel,  have  in  a  small  way  con- 
ducted the  business  of  renting  and  hiring  horses  and 
vehicles  to  third  persons  from  the  barn  and  buildings 
upon  the  said  premises.^* 

Further  answering,  the  defendants  allege  in  sub- 
stance that  all  the  real  property  mentioned  is  situated 
in  Lebanon,  Oregon,  a  city  of  about  2,000  population, 
and  that,  for  the  purpose  of  securing  a  monopoly  of 
the  livery  business  in  said  city,  and  of  preventing 
competition  by  the  defendant  A.  Jakel  in  that  busi- 
ness, there  was  incorporated  in  the  deed  the  provision 
mentioned ;  that  the  real  estate  was  not  so  situated  with 
reference  to  other  property  in  the  city  as  to  make  a 
restriction  upon  the  use  thereof  mentioned  a  reason- 
able restriction;  and  that  the  provision  was  inserted 
in  the  deed  for  no  other  purpose  than  that  of  prevent- 
ing Jakel,  or  any  party  who  might  succeed  to  his  title, 
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from  competing  upon  the  said  premises  with  the  livery- 
business  so  carried  on  by  the  plaintiffs  aforesaid. 
Again  the  defendants  allege : 

*  *  That  as  a  part  of  the  said  agreement  in  restraint  of 
competition  it  was,  before  the  said  deed  of  conveyance 
was  delivered  and  said  sale  consummated,  agreed  be- 
tween the  plaintiffs  and  the  said  A.  Jakel  that  the 
plaintiffs  would  not  carry  on  the  feed  business  upon 
the  property  owned  by  them  and  described  in  the  sec- 
ond paragraph  of  the  complaint  herein ;  that  the  said 
defendant  A.  Jakel  was  induced  to  consummate  said 
deal  and  purchase  said  property  relying  upon  the  said 
agreement  made  by  plaintiffs  aforesaid,  and  that  the 
plaintiffs  caused  the  said  agreement  to  be  reduced  to 
writing,  and  that  the  same  was  signed  by  the  plaintiffs 
and  the  defendant  A.  Jakel;  that  the  defendant  A. 
Jakel  was  at  said  time  unable  to  read  written  English, 
and  that  the  plaintiffs,  knowing  said  fact,  fraudulently 
inserted  in  said  written  agreement  a  provision  allow- 
ing plaintiffs  to  carry  on  the  feed  business  on  the  said 
premises  at  all  times,  and  that  the  plaintiffs,  for  the 
purpose  of  deceiving  and  defrauding  the  defendant, 
caused  the  said  contract  to  be  so  read  to  the  defendant 
A.  Jakel  before  the  same  was  signed  by  him  as  to  omit 
in  the  reading  thereof  the  provisions  allowing  said  feed 
business  to  be  carried  on  by  plaintiffs  at  all  times,  and 
that  the  agreement  as  so  read  to  defendant  A.  Jakel 
was  an  absolute  agreement  on  the  part  of  the  plaintiffs 
not  to  carry  on  the  said  feed  business  on  said  premises 
at  any  time ;  and  defendants  allege  that  the  said  plain- 
tiffs, in  violation  of  their  said  agreement  not  to  carry 
on  the  feed  business  upon  the  premises  described  in 
the  second  paragraph  of  the  complaint,  have  ever  since 
the  execution  and  delivery  of  the  deed  set  forth  in  the 
third  paragraph  of  said  complaint  been  engaged  in 
carrying  on  the  feed  business  upon  the  said  premises 
described  in  said  paragraph  in  said  complaint.** 

Alleging  that  the  sole  purpose  of  the  condition  in 
the  deed  was  to  protect  plaintiffs  against  damage  to 
their  livery  business  from  the  use  by  defendant  A. 
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Jakel  of  the  feed  bam  for  a  livery  business,  the  de- 
fendants *' offer  and  tender  to  the  plaintiffs  any  dam- 
age which  the  plaintiffs  may  have  sustained  by  reason 
of  a  livery  business  being  carried  on  on  said  premises 
by  the  defendants  A.  J.  Newman  and  J.  W.  Newman, 
in  case  the  court  adjudges  that  the  said  provision 
against  carrying  on  said  business  on  said  premises  is 
a  lawful  provision.^*  It  is  charged,  also,  by  the  an- 
swer that  previous  to  the  commencement  of  the  action 
the  plaintiffs  had  not  demanded  possession  of  the  feed 
barn  from  any  of  the  defendants,  nor  made  any  claim 
that  the  condition  of  the  deed  was  being  violated.  The 
answer  closes  with  the  statement,  in  substance,  that 
the  defendant  A.  Jakel,  in  addition  to  the  payment  of 
$3,000  as  the  purchase  price  of  the  feed  bam,  has  put 
improvements  thereon  amounting  to  $3,500,  and  that 
the  premises  are  now  worth  $8,000.  The  prayer  of 
the  answer  is  in  substance  that  the  action  be  dismissed ; 
that  the  defendants  have  judgment  declaring  the  con- 
dition in  the  deed  to  be  void ;  that,  if  the  court  adjudges 
the  condition  to  be  lawful,  the  defendants  be  relieved 
from  any  forfeiture,  upon  paying  to  the  plaintiffs  such 
damages  as  they  may  have  sustained ;  and,  lastly,  for 
such  other  and  further  relief  in  the  premises  as  may 
be  just  and  equitable.  The  answer  is  traversed  by 
the  reply,  except  as  stated  in  the  complaint. 

1.  Practically  the  only  material  dispute  on  the  facts 
is  about  the  alleged  fraud  in  the  agreement  restricting 
the  plaintiffs '  right  to  carry  on  the  feed  business.  The 
case  is  determinable  principally  upon  the  pleadings. 
The  first  question  is  whether  the  forfeiture  clause  is 
a  lawful  condition  subsequent.  In  Wittenberg  v. 
Mollyneaux,  60  Neb.  583  (83  N.  W.  842),  the  transac- 
tion in  question  was  an  exchange  of  two  hotel  prop- 
erties in  a  certain  city.    The  conveyance  made  by  one 
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party  to  the  other  provided  that  the  premises  therein 
described  should  not  be  used  for  hotel  purposes  for 
a  period  of  two  years.  Concerning  the  legality  of  such 
a  provision  the  court  said : 

**  Contracts  which  impose  unreasonable  restraints 
upon  the  exercise  of  any  business,  trade  or  profession 
are  said  to  contravene  sound  public  policy ;  but  partial 
restraints  are  not  deemed  to  be  unreasonable  when 
they  are  ancillary  to  an  actual  purchase  of  property, 
made  in  good  faith,  and  are  apparently  necessary  to 
afford  fair  protection  to  the  purchaser.  *  *  Upon  this 
branch  of  the  case  our  conclusion  is  that  the  restrictive 
covenant  was  valid  when  made;  that  events  subse- 
quently arising  could  not,  and  did  not,  render  it  in- 
valid, and  that,  therefore,  the  trial  court  did  not  err  in 
excluding  evidence  offered,  and  instructions  requested, 
on  the  hypothesis  that  such  covenant  was  null  in  its 
inception,  or  else  became  null  by  reason  of  the  failure 
of  MoUyneaux  to  furnish  fair  -and  reasonable  enter- 
tainment to  all  comers. '^ 

In  the  note  to  the  case  of  demons  v.  Meadows,  6 
L.  E.  A.  (N.  S.)  847,  it  is  said: 

'*The  early  rule  was  that  any  contract  which  tended 
to  restrain  trade  was  void,  but  the  rigor  of  that  rule 
has  been  relaxed  so  that  many  contracts  in  partial  re- 
straint of  trade  are  now  recognized  as  valid.  Cove- 
nants in  partial  restraint  of  trade  are  now  generally 
upheld  as  valid  when  they  are  agreements  by  a  seller 
of  a  business  not  to  compete  with  the  buyer  in  such  a 
way  as  to  decrease  the  value  of  the  business ;  by  a  re- 
tiring partner  not  to  compete  with  the  firm ;  by  a  part- 
ner not  to  do  anything  to  hinder  the  business  of  the 
partnership;  by  an  assistant  or  agent  not  to  compete 
with  his  master  or  employer  after  the  expiration  of  his 
term  of  service ;  by  the  buyer  of  property  not  to  use  it 
in  competition  with  the  business  retained  by  the  seller, 
and  agreements  made  by  the  lessor  of  property  not  to 
use  it  in  competition  with  the  business  of  the  lessee. 
It  is,  however,  a  very  general  rule  that  all  contracts  of 
this  character  must  be  incident  to  and  in  support  of 
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another  contract,  or  a  sale  in  which  the  covenantor  has 
an  interest  which  is  in  need  of  protection. '  * 

The  distinction  is  clearly  made  in  such  cases,  be- 
tween an  agreement  not  to  carry  on  a  business  with- 
out any  further  provision  or  any  separate  contract  to 
which  such  a  condition  will  be  ancillary  on  the  one 
hand,  and  instances  where,  as  a  mere  incident  to  the 
transfer  of  property  or  of  a  trade  or  commercial  estab- 
lishment, it  is  agreed  that  either  party  will  not  sub- 
sequently conduct  the  same  or  similar  business  in  com- 
petition with  the  concern  involved  in  the  transfer.  A 
case  shedding  much  light  on  this  subject  is  Wakefield 
V.  Van  Tassell,  202  111.  41  (66  N.  E.  830,  95  Am.  St.  5ep. 
207,  and  note,  65  L.  R.  A.  511).  It  is  there  said  in  the 
note  as  a  general  principle  that : 

*  *  The  owner  of  property,  in  conveying  it,  has  a  right 
to  insert  in  the  deed  such  conditions  and  restrictions 
concerning  the  use  and  occupancy  of  the  premises  as  he 
sees  fit,  so  long  as  the  beneficial  enjoyment  of  the  estate 
is  not  materially  impaired,  and  the  public  good  and  in- 
terests are  not  violated.  This  is  on  the  principle  that 
one  may  dispose  of  his  property,  either  absolutely  or 
conditionally,  as  he  chooses. '^ 

We  find  this  language  in  the  body  of  the  opinion: 

* '  But  where  the  condition  is  made  in  good  faith  and 
stipulates  for  nothing  that  is  malum  in  se  or  malum 
prohibitum,  before  the  court  should  determine  the  con- 
dition to  be  void,  as  contravening  public  policy,  it 
should  be  satisfied  that  the  advantage  to  accrue  to  the 
public  for  so  holding  is  certain  and  substantial,  and 
not  theoretical  and  problematical. ' ' 

In  the  case  at  bar  the  parties  were  contracting  on 
even  terms.  The  defendant  Jakel  was  not  obliged  to 
buy  the  premises,  nor  Were  the  plaintiffs  obliged  to 
sell  them.  They  could  legitimately  contract  in  connec- 
tion with  the  sale  of  the  feed  stable  that  livery  busi- 
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ness  should  not  be  transacted  there.  It  did  not  create 
a  monopoly  in  the  business,  for  the  defendants  could 
carry  on  the  livery  business  at  any  other  place  in 
Lebanon  which  they  might  acquire,  and  they  could 
lawfully  carry  on  any  other  business  on  the  premises 
in  dispute  except  the  livery  business.  There  is  noth- 
ing in  such  an  agreement  violating  sound  public  policy 
or  just  business  precedents.  The  defendant  grantee 
might  purchase  or  not  under  such  conditions  as  he 
chose,  and  it  is  nowhere  intimated  that  he  did  not 
understand  that  such*  a  condition  was  to  be  incorpo- 
rated in  the  conveyance  under  which  he  holds.  Having 
taken  over  the  property  with  the  condition  annexed, 
it  was  incumbent  upon  him  to  preserve  his  estate  by 
observing  the  restriction  and  providing  that  those 
claiming  under  him  do  likewise.  We  conclude,  there- 
fore, that  the  condition  was  lawful  and  binding. 

The  cases  cited  by  the  defendants  are  not  at  variance 
with  this  conclusion,  for  they  are  founded  on  facts  and 
circumstances  widely  different  from  those  here  in- 
volved: Burden  v.  Grandi,  152  Cal.  376  (92  Pac.  1022, 
125  Am.  St.  Eep.  61,  14  L.  E.  A.  (N.  S.)  909),  and 
Chippewa  Lumber  Co.  v.  Tremper,  75  Mich.  36  (42 
N.  W.  532,  13  Am.  St.  Eep.  420,  4  L.  E.  A.  373),  are 
the  only  ones  of  their  kind  which  diligent  search  had 
disclosed.  In  both  of  them  an  effort  was  made  to  en- 
force the  condition  against  the  sale  of  liquor,  where 
the  grantor  was  the  owner  of  a  whole  town  site  and 
imposed  the  condition  against  others  while  he  engaged 
in  the  business  himself.  Even  if  these  two  decisions 
are  to  be  regarded  as  sound,  they  ought  not  to  control 
here,  for  a  restriction  applied  to  only  one  small  parcel 
of  ground  in  a  whole  city  falls  far  short  of  creating 
a  monopoly  or  violating  public  policy,  demons  v. 
Meadows,  6  L.  E.  A.    (N.  S.)  847,  note,  was  where  the 
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proprietors  of  the  only  first-class  hotels  in  a  city,  two 
in  number,  without  any  sale  of  the  business  or  prop- 
erty of  either,  made  the  bald  stipulation  in  substance 
that  one  of  them  should  close  his  hostelry  and  retire 
from  business  on  payment  of  a  monthly  allowance  in 
money.  This  was  held  to  be  void  as  purely  in  restraint 
of  trade,  and  because  there  was  no  accompanying 
transfer  of  property  or  other  contract  in  which  the 
stipulation  would  be  an  appropriate  element.  In  St. 
Louis,  etc.  R.  Co.  v.  Mathers,  71  111.  592  (22  Am.  Rep. 
122),  the  remaining  case  cited  on  this  point  by  the 
defendants,  the  condition  was  not  contained  in  the 
deed,  but  was  embodied  in  a  resolution  of  the  directors 
of  the  railway  company  to  the  effect  that,  in  considera- 
tion of  the  grant  of  land  by  the  conveyance,  no  depot 
should  be  established  by  the  company  within  three 
miles  of  a  certain  town.  This  was  an  attempt  by  a 
public  service  corporation  to  arbitrarily  circumscribe 
its  duties  to  the  public  in  a  matter  in  which  the  whole 
people  was  directly  concerned  and  was  properly  con- 
demned. The  same  doctrine  is  taught  in  Holladay  v. 
Patterson,  5  Or.  177.  These  cases  are  not  analogous 
to  the  one  in  hand,  and  are  not  applicable  here. 

2.  The  defendant  Jakel,  however,  contends  that  he 
was  overreached  and  defrauded  in  the  collateral  agree- 
ment, which  seems  to  have  been  made  some  months 
after  the  execution  of  tlje  deed,  in  that,  contrary  to 
his  understanding,  the  provision  was  inserted  allow- 
ing the  plaintiffs  the  right  to  carry  on  the  feed  busi- 
ness in  their  livery  stable  at  all  times.  That  contract, 
after  the  formal  parts  and  the  recital  that  A.  Jakel 
had  bought  and  had  that  day  taken  possession  of  the 
feed  sheds  and  real  premises  belonging  to  the  same,  of 
Seeck  Bros.,  provided  that : 

*  *  The  said  Seeck  Bros,  hereby  agree  and  bind  them- 
selves subject  to  the  law  not  to  start  a  feed  shed  within 
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the  city  limits  of  Lebanon  so  long  as  the  said  A.  Jake! 
may  be  the  owner  of  the  feed  shed  purchased  of  the 
said  Seeck  Bros.  However,  the  said  Seeck  Bros,  re- 
serve the  right  to  feed  and  care  for  any  and  all  horses 
that  may  be  brought  to  their  livery  barns  to  be  cared 
for  on  the  4th  of  July  ^s  and  all  other  times  in  the  liv- 
ery property  owned  by  Seeck  Bros,  situated  on  the 
south  side  of  Bridge  Avenue,  in  Lebanon,  Linn  County, 
Oregon.^* 

In  his  testimony  the  defendant  contends  that  when 
he  executed  the  contract  he  did  not  hear  read  the 
words  *  *  and  all  other  times  * ' ;  that  he  is  unable  to  read 
written  English,  and  hence  was  overreached  and  de- 
frauded in  that  contract  so  that  the  consideration  for 
the  condition  in  the  deed  failed,  with  the  result  that 
he  should  be  relieved  from  the  condition.  His  testi- 
mony is  all  that  is  given  on  the  part  of  the  defendants 
on  this  subject.  He  says  that  the  restriction  of  the 
livery  business  at  the  feed  stable  and  the  restriction 
of  the  feed  business  at  the  livery  stable  were  talked 
about  during  the  negotiations  for  the  property,  but 
nothing  more  was  said  on  the  subject  when  the  deed 
was  executed  on  June  29,  1907.  He  testifies  that  the 
contract  restricting  the  plaintiffs  from  doing  feed  busi- 
ness was  made  after  the  delivery  of  the  deed,  and  about 
a  week  after  the  deed  was  recorded,  and  that  it  was 
about  two  months  afterwards  when  he  discovered  that 
the  words  mentioned  were  in  the  contract.  He  states 
that  he  operated  the  feed  barn  as  such  about  4^^  years, 
or  until  the  time  he  leased  it  to  the  other  defendants. 
The  plaintiffs  utterly  deny  that  anything  was  said 
about  preventing  them  from  doing  feed  business  until 
long  after  the  deed  had  been  executed,  and  that  then, 
when  the  matter  was  broached  by  the  defendant  Jakel, 
they  refused  to  permit  any  restriction  on  their  busi- 
ness, as  conducted  at  the  livery  stable,  but  agreed 
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that  they  would  not  start  any  new  feed  business  and, 
in  pursuance  of  those  latter  negotiations,  the  con- 
tract was  drawn,  as  already  quoted,  and  executed  by 
themselves  and  the  defendant  Jakel.  Considered  in 
the  light  most  favorable  for  the  defendants,  the  con- 
veyance of  the  feed  stable  with  the  forfeiture  clause 
and  the  contract  forbidding  the  plaintiffs  from  en- 
gaging in  the  feed  business  constituted  an  entire 
transaction  which  must  be  wholly  affirmed  or  entirely 
rescinded.  Both  on  the  pleading  and  the  testimony 
the  defendants  are  not  in  any  position  to  claim  any- 
thing by  virtue  of  the  agreement  excluding  the  plain- 
tiffs from  the  feed  business,  for  at  least  two  reasons: 
They  did  not  act  promptly  on  discovering  the  alleged 
fraud;  and,  second,  they  do  not  allege  an  offer  to 
return  the  property  acquired  by  the  defendant  Jakel 
in  the  transaction.  In  Scott  v.  Walton,  32  Or.  460,  464 
(52  Pac.  180, 181),  Mr.  Justice  Bean  lays  down  the  rule 
in  this  language : 

**A  party  who  has  been  induced  to  enter  into  a  con- 
tract by  fraud  has,  upon  its  discovery,  an  election  of 
remedies.  He  may  either  affirm  the  contract  and  sue 
for  damages  or  disaffirm  it  and  be  reinstated  in  the 
position  in  which  he  was  before  it  was  consummated. 
These  remedies,  however,  are  not  concurrent,  but 
wholly  inconsistent.  The  adoption  of  one  is  the  ex- 
clusion of  the  other.  If  he  desires  to  rescind,  he  must 
act  promptly,  and  return  or  offer  to  return  what  he 
has  received  under  the  contract.  He  cannot  retain 
the  fruits  of  the  contract  awaiting  future  developments 
to  determine  whether  it  will  be  more  profitable  for  him 
to  affirm  or  disaffirm  it.  Any  delay  on  his  part  and 
especially  his  remaining  in  possession  of  the  property 
received  by  him  under  the  contract,  and  dealing  with 
it  as  his  own,  will  be  evidence  of  his  intention  to  abide 
by  the  contract.  ^^ 

In  our  own  state,  authorities  to  the  same  effect  are 
these :  Wells  v.  Neff,  14  Or.  66  (12  Pac.  84,  88) ;  Crossen 
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V.  Murphy,  31  Or.  114  (49  Pac.  859) ;  State  v.  Blize, 
37  Or.  404  (61  Pac.  735) ;  Dundee  Mortgage  Co.  v. 
Goodman,  36  Or.  453  (60  Pac.  3) ;  Van  de  Wiele  v. 
Garhade  Co.,  60  Or.  585  (120  Pac.  752).  The  follow- 
ing precedents  and  many  more  which  might  be  cited 
teach  the  same  doctrine :  Rahitte  v.  Alabama  Great  S. 
Ry.  Co.,  158  Ala.  431  (47  South.  573) ;  Norwich  Union 
F.  Ins.  Soc.  V.  Girton,  124  Ind.  217  (24  N.  E.  984) ; 
Valley  v.  Boston  R.  Co.,  103  Me.  106  (68  Atl.  635) ; 
Drohan  v.  Lake  Shore  Ry.,  162  Mass.  435  (38  N.  E. 
1116) ;  Pangborn  v.  Continental  Ins.  Co.,  67  Mich.  683 
(35  N.  W.  814) ;  Crippen  v.  Hope,  38  Mich.  344;  Morris 
V.  Great  Northern  Ry.  Co.,  67  Minn.  74  (69  N.  W.  628) ; 
Lane  v.  Dayton  Coal  Co.,  101  Tenn.  581  (48  S.  W. 
1094) ;  Brainard  v.  Van  Dyke,  71  Vt.  359  (45  Atl.  758) ; 
Town's  Admr.  v.  Waldo,  62  Vt.  118  (20  Atl.  325) ; 
Louisville  etc.  Ry.  v.  McElroy,  100  Ky.  153  (37  S.  W. 
844) ;  East  Tenn.  Ry.  Co.  v.  Hayes,  83  Ga.  558  (10  S.  E. 
350) ;  Vandervelden  v.  Chicago  Ry.  Co.  (C.  C),  61  Fed. 
54;  Barker  v.  Northern  P.  Ry.  Co.  (C.  C),  65  Fed.  460. 
3.  It  remains  to  consider  the  propriety  of  the  remedy 
which  the  plaintiffs  have  invoked.  In  the  language  of 
Mr.  Justice  McBride  in  0.  R.  (&  N.  Co.  v.  McDonald, 
58  Or.  228  (112  Pac.  413,  32  L.  K.  A.  (N.  S.)  117) : 

**We  have  an  instrument  in  which  the  clause  in  con- 
troversy is  couched  in  the  exact  language  of  a  condi- 
tion subsequent,  plain,  unambiguous,  and  unqualified, 
and  we  would  pervert  both  law  and  language  to  hold 
that  these  apt  words  mean  something  different  from 
their  ordinary  import.'^ 

The  subject  of  the  transaction  embodied  in  the  deed 
was  the  legal  estate  in  the  feed  stable.  The  parties, 
by  their  solemn  contract,  undertook  to  direct  the  dis- 
position and  course  of  that  estate.  By  the  same  in- 
strument is  provided  for  the  transfer  of  the  legal 
estate  to  one  party  and  for  its  return  to  the  other. 
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As  stated  in  the  syllabus  of  Dolan  v.  Baltimore,  4  Gill 
(Md.),394: 

*'If  the  conditions  of  the  deed  have  not  been  per- 
formed, the  whole  estate,  legal  and  equitable,  will  have 
reverted  to  the  heirs  of  the  grantor,  unless  the  heirs 
of  the  surviving  trustee  can  allege  and  prove,  in  a 
court  of  equity,  such  positive  agreement  on  the  part 
of  the  grantor,  or  his  heirs,  or  such  specific  acts  of  the 
parties,  with  distinct  knowledge  of  the  grantor,  or  his 
heirs,  amounting  to  evidence  of  such  an  agreement  as 
would  entitle  the  claimants,  by  a  bill  for  specific  exe- 
cution of  such  agreement,  to  a  deed  of  conveyance,  dis- 
charged of  the  conditions  so  violated.*' 

Again,  in  Rowell  v.  Jewett,  71  Me.  408,  the  rule  is 
thus  laid  down: 

*  *  The  grantee  in  a  conditional  deed,  if  he  refuses  to 
perform  the  conditions  upon  which  his  title  depends, 
forfeits  his  estate  none  the  less  because  he  may  have 
paid  some  portion  of  its  value  by  way  of  consideration 
or  to  relieve  it  from  encumbrance.  The  estate  reverts 
to  the  grantor  as  a  matter  of  legal  right,  and  if  he  sees 
fit  to  enter  for  the  breach  of  condition,  and  to  claim  a 
forfeiture,  the  estate  reverts  in  him  to  all  intents  and 
purposes,  without  regard  to  the  outlays  which  the  con- 
ditional grantee  may  have  made  on  account  of  if 

To  the  same  effect  in  Maginnis  v.  Knickerbocker  Ice 
Co.,  112  Wis.  385  (88  N.  W.  300,  69  L.  E.  A.  833) ; 
Barker  v.  Cobb,  36  N.  H.  344. 

It  is  said  in  Section  325,  L.  0.  L.,  that : 

**  Any  person  who  has  a  legal  estate  in  real  property, 
and  a  present  right  to  the  possession  thereof,  may  re- 
cover such  possession,  with  damages  for  withholding 
the  same,  by  an  action  at  law. ' ' 

The  legal  effect  of  thq  conveyance  in  question  being 
to  restore  to  the  grantors  the  legal  estate  therein,  upon 
a  breach  of  the  condition  named  in  the  conveyance,  the 
result  is  to  equip  the  plaintiffs  with  an  interest  in  the 


June,  1914.]  Seeck  v,  Jaeel.  49 


property  upon  which  the  statutory  action  of  ejectment 
may  be  founded ;  a  breach  of  the  condition  being  shown. 
A  statute,  almost  identical  in  terms,  was  construed  by 
the  Supreme  Court  of  Washington  in  Lewiston  Water 
A  Power  Go.  v.  Brown,  42  Wash.  555  (85  Pac.  47), 
wherein  it  was  held  that  the  statute  dispenses  with  the 
ancient  condition  requiring  the  plaintiff  to  show  a  pre- 
vious demand  for  possession  before  conmaencing  pro- 
ceedings to  recover  the  land;  the  court  saying: 

**  Neither  demand  or  re-entry  is  made  a  condition 
precedent  to  the  right  to  maintain  the  action,  and,  since 
this  section  was  intended  to  supersede  the  common- 
law  remedies  for  the  recovery  of  real  property,  it  must 
be  held  to  contain  in  itself  all  of  the  limitations  on  the 
right  to  maintain  such  an  action/' 

The  theory  that  the  claimant  must  re-enter  or  make 
demand  for  the  possession  of  the  premises  is  founded 
on  the  common-law  ceremony  of  livery  of  seisin;  the 
contention  being  that,  in  order  to  divest  an  estate,  the 
same  formality  must  be  observed  which  was  used  in 
creating  it.  At  conmion  law  it  was  necessary  for  the 
creation  of  an  estate  in  freehold  that  the  parties  should 
go  upon  the  land,  or  in  sight  of  the  same,  and  there 
the  grantor  should  deliver  to  the  grantee  a  twig  or  a 
clod  of  earth  and  formally  invest  him  with  the  posses- 
sion of  the  premises;  and  this  was  called  livery  of 
seisin,  a  sine  qua  non  in  common-law  conveyancing. 
This  is  the  sole  foundation  for  the  idea  that  previous 
demand  must  be  made  before  bringing  ejectment  for 
the  recovery  of  land  on  condition  broken.  Livery  of 
seisin,  however,  has  long  since  fallen  into  desuetude, 
and  in  the  light  of  the  modern  registry  statutes  it  is 
no  longer  considered  necessary.  In  Cornelius  v.  Ivins, 
26  N.  J.  Law,  376,  387,  the  court  says : 

71  Or.— 4 
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"The  practice  has  been  long  settled,  and  as  an  actual 
entry  on  the  land  is  but  a  formal  and  unmeaning  cere- 
mony, devoid  of  any  practical  meaning,  and  unattended 
by  any  real  advantage,  there  can  be  no  utility  in  en- 
forcing it,  however  strong  the  technical  reasons  in  its 
support.  In  Goodright  v.  Cator,  Lord  Mansfield,  in 
delivering  the  opinion  of  the  court,  said :  *  We  look  upon 
it  as  having  been  fully  settled  in  1703,  by  the  opinion 
of  all  the  judges,  upon  deliberation  and  consideration 
of  all  the  cases,  that  actual  entry  is  only  necessary  to 
avoid  a  fine,  and  so  the  practice  has  been  ever  since. 
The  reason  of  the  thing  is  agreeable  to  the  practice, 
for  it  is  absurd  to  entangle  men's  rights  in  nets  of 
form  without  meaning,  and  an  ejectment  being  a  mere 
creature  of  the  court,  framed  for  the  purpose  of  bring- 
ing the  right  to  an  examination,  an  actual  entry  can 
be  of  no  service. '  ' ' 

In  addition  to  the  cases  already  cited,  the  following 
precedents  teach  the  same  doctrine  that  ejectment  for 
breach  of  a  condition  subsequent  may  be  successfully 
prosecuted  without  previous  demand  or  re-entry: 
Tyler,  Ejectment,  p.  179;  2  Devlin  on  Deeds  (3  ed.), 
§  959;  CoweU  v.  Springs  Co.,  100  U.  S.  55  (25  L. 
Ed.  547) ;  Martin  v.  Ohio  River  R.  Co.,  37  W.  Va. 
349  (16  S.  E.  589) ;  Ritchie  v.  Kansas,  etc.  R.  Co.,  55 
Kan.  36  (39  Pac.  718);  Sioux  City  etc.  Ry.  Co.  v. 
Singer,  49  Minn.  301  (51  N.  W.  905,  32  Am.  St.  Eep. 
554,  15  L.  E.  A.  751) ;  Plumh  v.  Tuhhs,  41  N.  Y.  442; 
Ruch  V.  Roch  Island,  97  U.  S.  693  (24  L.  Ed.  1101) ; 
Union  Pac.  R.  R.  Co.  v.  Cooh,  98  Fed.  281  (39  C.  C.  A. 
86) ;  McKelway  v.  Seymour,  29  N.  J.  Law,  Z29]  Jackson 
V.  Crysler,  1  Johns.  Cas.  (N.  Y.)  125;  Jetter  v.  Lyon, 
70  Neb.  429  (97  N.  W.  596) ;  Moss  v.  Chappell,  126  Ga. 
196  (54  S.  E.  968,  11  L.  E.  A.  (N.  S.)  398) ;  Atlantic 
d  Pac.  R.  R.v.  Mingus,  165  U.  S.  413  (41  L.  Ed.  770, 
17  Sup.  Ct.  Eep.  348) ;  Ellis  v.  Kyger,  90  Mo.  660  (3 
S.  W.  23) ;  O'Brien  v.  Wagner,  94  Mo.  93  (7  S.  W.  19,  4 
Am.  St  Eep.  362) ;  Avery  v.  Kansas  City  <&  South  R.  R. 
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Co.,  113  Mo.  561  (21  S.  W.  90) ;  Kirk  v.  Mattier,  140  Mo. 
23  (41  8.  W.  252) ;  Gnlf  etc.  Ry.  Co.  v.  Dunman,  74 
Tex.  265.  (11  S.  W.  1094) ;  Little  Falls  Water  Power 
Co.  V.  Mahan,  69  Minn.  253  (72  N.  W.  69). 

The  conclusion  is  that  the  condition  in  the  deed  is 
valid  and  binding;  that  a  breach  of  the  condition  is 
shown  by  the  facts  stated  in  the  answer  substantially 
that  the  tenants  of  the  defendant  Jakel  have  conducted 
a  livery  business  on  the  premises  conveyed;  and, 
finally,  that  the  action  of  ejectment  instituted  by  the 
plaintiffs  is  a  proper  remedy  for  the  recovery  of  the 
property  for  the  breach  of  the  condition. 

The  reversal  of  the  judgment  presents  features 
somewhat  onerous  for  the  defendants;  but  the  condi- 
tion in  the  deed  was  inserted  knowingly  and  under- 
standingly  on  the  part  of  both  the  grantors  and  the 
grantee,  and  was  made  to  be  observed.  Courts  of  law, 
especially,  cannot  make  new  contracts  for  parties,  nor 
relieve  them  from  the  consequences  of  their  voluntary 
stipulations.  Aside  from  the  matter  of  pleading,  which 
omits  to  state  a  return  or  offer  to  return  the  property 
as  a  condition  precedent  to  the  rescission  of  the  con- 
tract by  the  defendant  Jakel,  it  may  well  be  doubted 
whether  the  contract  preventing  plaintiffs  from  operat- 
ing a  feed  stable  is  supported  by  any  consideration. 
The  testimony  of  the  defendant  Jakel  himself,  as  re- 
cited above,  shows  that  nothing  was  said  by  either 
party  about  such  a  contract  at  the  time  the  deed  and 
its  condition  subsequent  were  executed  and  delivered; 
that  it  was  some  months  after  that  before  the  other 
contract  was  executed.  It  would  seem  that  the  execu- 
tion and  delivery  of  the  deed  was  a  complete  trans- 
action, and  it  must  be  presumed  to  contain  all  the 
stipulations  of  the  parties,  and  that  any  subsequent 
agreement  must  be  founded  upon  a  new  consideration 
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months  whereupon  defendant  umnediately  counter- 
mand^ said  order  and  contract,  notified  the  plaintiff 
not  to  ship  any  material  included  in  and  under  said 
order  and  contract;  that  prior  to  the  receipt  of  said 
.countermand  by  plaintiff  plaintiff  had  shipped  ma- 
terial under  said  contract  and  order  amounting  to  the 
sum  of  $14.85,  which  sum  defendant  paid,  that  there- 
after, notwithstanding  said  countermand  of  defendant, 
and  oyer  and  against  his  protest  and  notice  that  said 
material  had  not  and  would  not  be  accepted  by  him, 
but  was  subject  to  plaintiff's  order,  plaintiff  wrong- 
fully continued  to  ship  goods  to  defendant  claiming 
authority  under  said  contract  and  order  which  con- 
stitutes the  claim  now  made  by  plaintiff  against  de- 
fendant.*' 

The  reply  traversed  the  answer.  At  the  close  of 
the  plaintiff's  case  on  the  evidence  the  defendant 
moved  for  a  judgment  of  nonsuit,  which  was  denied. 
The  defendant  then  put  in  some  testimony  about  the 
representations  of  the  agent  who  took  the  order,  to- 
gether with  some  letters  hereinafter  mentioned,  and 
rested.  Thereupon  the  defendant  renewed  his  motion 
for  a  nonsuit,  and  the  plaintiff  moved  for  a  directed 
verdict.  The  court  put  an  end  to  the  case  by  overrul- 
ing plaintiff's  motion  and  entering  a  judgment  of  non- 
suit, from  which  the  plaintiff  appeals.        Eevebsed. 

For  appellant  there  was  a  brief  and  an  oral  argu- 
ment by  Mr.  Turner  Oliver. 

For  respondent  there  was  a  brief  and  an  oral  argu- 
ment by  Mr.  L.  Denham. 

Mr.  Justice  Burnett  delivered  the  opinion  of  the 
court. 

The  order,  as  stated,  was  introduced  in  evidence  and 
identified.  The  letter  of  the  plaintiff  to  the  defendant 
accepting  the  order  was  also  proven  and  read  in  evi- 
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dence,  and  testimony  was  given  on  behalf  of  the  plain- 
tiff showing  that  a  part  of  the  printed  matter  ordered 
was  sent  to  the  defendant  by  express  and  paid  for, 
amounting  to  $14.85.  There  was  also  read  as  part  of 
the  cross-examination  of  plaintiff's  witness  a  letter  ad- 
dressed by  the  defendant  to  the  plaintiff,  as  follows : 

'*  Elgin,  Oregon,  June  20,  1910. 
"Outcault  Advertising  Co.,  Chicago,  111. 

** Gentlemen:  I  have  been  considering  the  advertis- 
ing matter  of  your  company  and  think  it  good,  but  I 
cannot  arrange  with  my  home  paper  to  give  me  satis- 
factory advertising  space  within  reasonable  terms,  but 
they  want  too  much  for  the  space  in  the  paper,  making 
the  total  cost  per  month  from  $16.00  to  $20.00  per 
month.  And  my  business  in  this  small  town  will  not 
permit  of  such  extensive  advertising.  So  do  not  for- 
ward this  series  to  me  until  I  feel  in  a  better  condition 
to  handle  it.  EespectfuUy, 

"[Signed]  H.  W.  Buell. 

"Lock  Box  81,  Elgin,  Oregon. 

"P.  S.  Please  favor  me  this  time  and  I  may  be  in 
a  position  to  take  up  some  of  your  goods  later.  There 
is  a  party -here  who  wants  to  buy  me  out  and  I  would 
rather  wait. 

"[Signed]  H.W.  Buell." 

It  appears  in  testimony  without  dispute  that,  after 
declining  to  accept  this  letter  as  a  countermand  of  the 
order,  the  plaintiff  shipped  to  the  defendant  the  re- 
mainder of  the  advertising  matter  engaged,  all  of 
which  had  been  manufactured  ready  for  delivery  before 
the  plaintiff  had  received  from  the  defendant  the  letter 
of  June  20, 1910.  Other  correspondence  was  put  in  as 
evidence  which  did  not  change  the  situation  already 
outlined. 

1.  The  answer  is  insufficient  as  a  defense  based  on 
fraud  inducing  the  defendant  to  execute  the  contract. 
It  is  well  established  in  this  state  as  a  rule  for  plead- 
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In  Banc.     Opinion  Per  Curiam. 

This  case  arises  upon  the  same  facts  and  is  sup- 
ported by  practically  the  same  character  of  testimony 
as  the  cases  of  Giaconi  v.  City  of  Astoria,  60  Or.  12 
(113  Pac.  855,  118  Pac.  180),  and  Warren  v.  City  of 
Astoria,  67  Or.  603  (135  Pac.  527).  Upon  the  au- 
thority of  these  cases  the  judgment  is  aflSrmed. 

Affirmed. 

Mr.  Justice  Moore  dissents. 


Ar^ed  May  7,  affirmed  June  2,  1914. 

TANKEY  V.  LAW, 

(142  Pac.  336.) 

JuBtices  of  tbe  Peace — Supervisory  Control — ^Bule  to  Compel  Correc- 
tion of  Transcript. 

1.  Under  Article  VII,  Section  9,  of  the  Constitution,  vesting  the 
Circuit  Court  with  supervisory  control  over  all  inferior  courts,  a  Cir- 
cuit Court  may  compel  in  a  summary  manner  an  inferior  court  to 
perform  a  duty  relating  to  the  transfer  of  causes  on  appeal,  and  may 
issue  a  rule  for  that  purpose  on  a  justice  of  the  peace  requiring  him 
to  correct  omissions  in  a  transcript,  though  no  statute  authorizes  such 
a  rule. 

Justices  of  tbe  Peace — ^Appeal — Correction  of  Becord. 

2.  On  appeal  from  the  entire  judgment  of  a  justice  of  the  peace, 
including  that  part  of  it  awarding  costs  to  the  plaintiff,  where  the 
Circuit  Court  awarded  the  same  judgment  as  the  justice,  the  issuance 
of  a  rule  to  the  justice,  requiring  him  to  amend  the  transcript,  so  as 
to  show  the  actual  facts  as  to  allowance  of  costs,  was  proper,  even 
after  the  trial  in  the  Circuit  Court. 

[As  to  remedy  for  correction  of  error  in  justice's  court^  see 
note  in  Ann.  Cas.  1913E,  74.] 

From  Union:  John  W.  Knowles,  Judge. 

This  is  an  action  by  W.  E.  Yankey  against  C.  H. 
Law.  From  a  judgment  in  favor  of  plaintiff,  defend- 
ant appeals.  The  facts  are  set  forth  in  the  opinion  of 
the  court.  Affibmed. 
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For  appellant  there  was  a  brief  and  an  oral  argu- 
ment by  Mr.  Lewis  Z.  TerralL 

For  respondent  there  was  a  brief  and  oral  argu- 
ment by  Mr.  J.  P.  Busk. 

Department  2.     Mb.  Justice  Moore  delivered  the 
opinion  of  the  court. 

This  is  an  appeal  by  the  defendant  from  a  judgment 
overruling  objections  to  a  cost  bill  and  taxing  costs  and 
disbursements  incurred  in  the  trial  of  a  cause  in  a 
justice's  court.  The  facts  are  that  the  plaintiff 
secured  a  judgment  against  the  defendant  in  the  jus- 
tice's court  of  North  Powder  precinct,  Union  County, 
Oregon,  for  $18.75  as  the  remainder  due  upon  the  sale 
of  a  quantity  of  hay,  and  for  $41.90  as  the  costs  and  . 
disbursements.  Seeking  to  review  such  determination, 
the  defendant  served  and  filed  in  the  justice  court  a 
notice  which  stated  that  he  appealed  from  the  entire 
judgment,  including  that  part  of  it  **  awarding  costs 
to  the  plaintiff."  The  undertaking  stated  that  the 
appeal  was  taken  from  the  judgment  rendered  for  the 
sum  named,  **and  for  $41.90  costs  of  action."  There- 
upon a  transcript  of  the  cause  was  filed  in  the  Circuit 
Court  for  that  county,  but  by  inadvertence  the  justice 
omitted  to  jsend  up  the  original  cost  bill.  The  cause 
was  tried  anew  on  appeal,  resulting  in  a  judgment  for 
the  plaintiff  for  the  same  sum  recovered  in  the  jus- 
tice court.  A  verified  cost  bill  was  thereupon  filed, 
containing,  inter  alia,  the  following:  ** Costs  in  justice 
court,  $41.90."  To  this  item  an  objection  was  inter- 
posed, on  the  ground  that  no  cost  bill  therefor  had 
been  filed  in  that  court.  The  objection  was  at  first 
sustained,  but  at  the  same  term  of  court,  upon  applica- 
tion therefor,  supplemented  by  what  purported  to  be 
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the  original  cost  bill,  filed  the  day  judgment  was  given 
with  the  justice,  and  his  certificate  explaining  its  omis- 
sion from  the  papers  sent  up,  a  rule  was  issued  requir- 
ing him  to  amend  the  transcript,  so  as  to  set  forth  the 
actual  facts  of  the  case.  Pursuant  to  such  order  the 
transcript  was  returned  to  the  justice,  who  corrected 
the  official  copy  by  including  the  original  cost  bill,  and 
thereupon  returned  all  the  papers.  Upon  the  receipt 
thereof,  the  costs  and  disbursements  as  stated  were 
allowed  by  the  Circuit  Court,  which  taxation  the  de- 
fendant seeks  to  review. 

1.  No  statute  of  Oregon  expressly  authorizes  the  Cir- 
cuit Court  to  issue  a  rule  on  a  justice  of  the  peace,  com- 
manding him  to  amend  a  transcript  on  appeal  from  his 
court.  The  organic  law  of  the  state  vests  the  Circuit 
Court  with  supervisory  control  over  all  inferior  courts. 
Article  VII,  Section  9  of  the  Constitution.  Based  on 
this  prerogative,  it  has  been  held  that,  as  an  incident 
to  and  in  aid  of  its  appellate  jurisdiction,  a  Circuit 
Court  possesses  adequate  power  to  compel,  in  a  sum- 
mary manner,  an  inferior  court  to  perform  a  duty 
which  the  law  enjoins  relating  to  the  transfer  of  causes 
on  appeal;  and  hence,  when  a  Circuit  Court,  has  ob- 
tained jurisdiction  of  a  cause,  it  may,  in  its  discretion, 
issue  a  rule  on  a  justice  of  the  peace,  requiring  him  to 
correct  omissions  in  a  transcript  from,  his  court: 
Eager  v.  Knapp,  45  Or.  512  (78  Pac.  671) ;  Woods  v. 
Oregon  Short  Line  R.  Co.,  46  Or.  514  (81  Pac.  235) ; 
Shaw  V.  Hemphill,  48  Or.  371  (86  Pac.  373). 

2.  Invoking  the  rule  announced  in  State  v.  Jennings, 
48  Or.  483,  493  (87  Pac.  524,  89  Pac.  421),  it  is  con- 
tended by  defendant's  counsel  that,  after  the  cause 
was  tried  on  appeal  in  the  Circuit  Court,  it  was  then 
too  late  to  attempt  to  correct  the  transcript,  and,  such 
being  the  case,  an  error  was  committed  in  issuing  the 
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rule  on  the  justice,  and  in  taxing  the  costs  and  dis- 
bursements incurred  in  his  court.  After  a  trial  in  this 
court  of  the  cause  referred  to,  the  judgment  was  re- 
versed, because  the  bill  of  exceptions  did  not  suffi- 
ciently set  forth  the  facts  necessary  to  show  that  no 
error  had  been  committed  by  the  trial  court.  Within 
the  time  allowed  to  petition  for  a  rehearing,  a  new  bill 
of  exceptions  was  sent  up,  and  it  was  insisted  that  an 
error,  forming  the  basis  of  the  conclusion  of  the  cause 
on  appeal,  was  thus  disclosed  to  be  harmless.  If, 
after  the  trial  of  an  action  at  law  by  the  Supreme 
Court,  a  new  bill  of  exceptions  could  be  brought  up 
further  to  explain  an  alleged  error  that  had  been  as- 
signed and  considered,  so  as  to  refute  the  decision 
reached  on  appeal,  the  ultimate  conclusion  might 
thereby  be  unnecessarily  postponed.  We  adhere 
strictly  to  the  rule  adopted  in  this  case,  relied  upon; 
but  the  legal  principle  thus  promulgated  is  not  applica- 
ble herein.  So  far  as  disclosed  by  the  abstracts  of  the 
record  in  the  case  at  bar,  no  objections  were  made  in 
the  justice's  court  to  the  costs  and  disbursements,  or 
to  any  item  thereof,  as  allowed  and  taxed  therein. 
There  was  therefore  no  issue  to  be  tried  in  the  Circuit 
Court  respecting  any  matter  of  that  kind.  The  costs 
and  disbursements  incurred  in  the  justice  court  were 
mere  incidents  of  the  judgment. 

The  trial  court  was  empowered  to  order,  and  it  did 
not  abuse  its  discretion  in  requiring,  the  justice  of  the 
peace  to  amend  and  complete  the  transcript ;  and,  this 
being  so,  the  judgment  is  affirmed.  Affibmed. 
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Argued  April  23,  reversed  June  2,  1914, 

MULLEN  V.  FLYNN. 

(142  Pac.  338.) 

Deeds — Operation  and  Effect — Surrender  of  Deed. 

1.  Where  a  father  made  a  deed  to  his  daughter  and  after  hiB  death 
she  surrendered  the  deed  to  her  mother  for  the  purpose  of  a  settle- 
ment among  all  the  heirs,  but  no  settlement  was  made,  the  surrender 
was  without  effect. 

[As  to  return  of  consideration  on  repudiation  of  void  contract^ 
see  note  in  Ann.  Cas.  1914C,  898.] 

Descent  and  Distribution — Family  Settlement — ^Validity. 

2.  A  family  settlement  in  writing,  in  which  it  is  agreed  that  tiie 
settlement  shall  not  be  effective  till  all  the  parties  shall  have  duly 
executed  and  acknowledged  it,  is  without  effect,  where  one  of  the 
heirs  refuses  to  sign  it  because  it  asked  him  to  sign  away  all  his 
rights  under  the  will  of  the  decedent. 

From  Marion:  William  Galloway,  Judge. 

This  is  a  suit  by  Mary  Flynn  Mullen  against  William 
Sarsfield  Flynn,  Andrew  Flynn,  Catherine  Flynn 
Mahoney,  Ellen  Flynn,  Charles  Flynn  and  William 
Sarsfield  Flynn,  as  administrator  of  the  estate  of 
Catherine  Flynn,  deceased.  The  material  facts  in- 
volved herein  are  set  forth  in  the  opinion  of  the  court. 

Bevebsed.    Decree  Rendered. 

For  appellant  there  was  a  brief  Qver  the  name  of 
Messrs.  Carson  <&  Brotvn,  with  oral  arguments  by  Mr. 
John  A.  Carson  and  Mr.  Thomas  Brown. 

For  respondents  there  was  a  brief  and  an  oral  argu- 
ment by  Mr.  John  Bayne. 

Department  2.  Mr.  Justice  Eakin  delivered  the 
opinion  of  the  court. 

1,  2.  Upon  the  death  of  Bernard  Flynn,  in  Marion 
County,  Oregon,  on  September  22,  1904,  he  left  sur- 
viving him  a  widow,  who  died  in  the  year  1911,  and  his 
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heirs,  Catherine  Flynn  Mahoney,  Mary  Flynn  Mullen, 
Ellen  Flynn,  William  Sarsfield  Flynn,  Patrick  Alfred 
Flynn,  Andrew  Flynn,  Charles  Flynn,  and  Eugene  P. 
Flynn,  being  his  children.  By  his  will,  executed  on 
the  21st  day  of  September,  1903,  he  bequeathed  to 
Catherine  Mahoney  $500,  to  Mary  Mullen,  $1,000,  to 
Ellen  Flynn,  $1,000,  and  to  William  Flynn,  $5,  and 
bequeathed  and  devised  to  Patrick,  Andrew,  Charles, 
and  Eugene  all  the  real  estate  and  personal  property 
remaining;  provision  being  also  made  for  his  widow, 
now  deceased.  Just  before  his  death,  about  Septem- 
ber 3, 1904,  he  conveyed  by  deed  to  Mary  Flynn  Mullen 
50  acres  of  land  then  owned  by  him  in  Marion  County 
and  described  in  the  complaint,  and  at  the  same  time 
also  conveyed  to  Eugene  50  acres,  which  deeds  were 
delivered,  but  not  recorded.  In  October,  1904,  there 
being  some  dissatisfaction  among  the  heirs  in  regard 
to  the  disposition  of  the  property  by  the  will  and  subse- 
quent deeds,  they  attempted  to  make  distribution  of  the 
property  among  themselves  by  agreement  independ- 
ently of  the  will,  at  which  time  the  plaintiff,  in  con- 
templation of  such  readjustment,  surrendered  her  deed 
to  her  mother,  who  destroyed  it.  The  settlement  of  the 
division  of  the  property  not  having  been  consummated, 
plaintiff  seeks  now  to  re-establish  her  deed  and  to  have 
her  title  to  the  property  described  therein  quieted. 
There  is  no  dispute  but  that  Bernard  Flynn  deeded  the 
50  acres  to  the  plaintiff  before  his  death  and  after  the 
execution  of  the  will,  and  also  50  acres  to  Eugene,  and 
that  all  the  balance  of  the  property  aside  from  the 
bequests  was  willed  to  Charles,  Andrew,  Patrick,  and 
Eugene.  The  only  defense  to  the  suit  is  that  there  was 
a  family  settlement  made  in  October,  1904,  by  which 
Mary  surrendered  her  deed  to  the  50  acres,  and  that 
the  deed  to  Eugene  was  to  be  confirmed  by  a  deed  from 
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the  other  heirs,  the  balance  of  the  property  to  be 
divided  equally  among  the  heirs  to  the  exclusion  of 
Eugene.  In  contemplation  of  such  agreement  Mary 
gave  her  deed  to  her  mother,  and  a  new  deed  was  exe- 
cuted to  Eugene,  the  execution  of  which  was  not  com- 
pleted until  about  January,  1907.  Upon  the  trial  find- 
ings were  made  that  said  agreement  between  the  heirs 
was  consummated,  and  that  plaintiff's  deed  was  sur- 
rendered thereunder ;  and  the  court  rendered  a  decree 
dismissing  her  suit.  At  the  time  of  the  attempted 
family  settlement,  as  it  is  called,  in  October,  1904,  by 
which  Mary  Mullen  was  induced  to  surrender  her  deed 
to  the  50  acres,  there  were  present  only  six  of  the  eight 
heirs  of  the  decedent;  and  the  settlement  and  contem- 
plated mutual  deeds  from  each  to  the  other  was  not 
accomplished,  nor  was  any  specific  division  or  other 
detail  of  the  settlement  determined.  All  the  heirs 
must  have  agreed  to  the  settlement  to  make  it  binding 
and  enforceable  if  it  could  be  made  by  parol  at  all ;  but 
it  was  not  accomplished,  and  surrender  of  her  deed  by 
Mary  Mullen,  if  such  surrender  might  have  had  effect 
to  transfer  to  the  estate  or  the  heirs  the  land  described 
therein,  was  not  effectual  for  any  purpose.  It  was  not 
agreed  to  and  was  without  consideration ;  and  it,  being 
only  in  part  fulfillment  of  an  agreement  not  completed, 
would  not  operate  to  release  or  surrender  her  title 
thereunder.  On  the  20th  day  of  June,  1911,  there  was 
an  attempt  to  again  take  up  the  family  settlement  and 
reduce  it  to  writing,  which  recites  the  facts,  and  in 
which  there  is  no  suggestion  that  there  had  before 
been  a  settlement  accomplished.  It  ignores  the  will, 
and  by  it  deeds  and  releases  were  to  be  made  by  each 
to  the  other  of  a  certain  portion  of  the  land  of  the 
estate,  thus  attempting  to  specifically  divide  the  prop- 
erty between  them.  The  last  clause  of  that  agreement 
and  mutual  conveyance  is: 
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**Aiid  it  is  hereby  mutually  agreed  by  and  between 
the  parties  hereto  that  this  settlement  and  agreement 
shall  not  be  effective  until  all  the  parties  shall  have 
duly  executed  and  acknowledged  the  same/^ 

Patrick  Alfred  Flynn  was  dead  at  the  time  of  this 
attempted  settlement.  His  brothers  and  sisters  were 
heirs  to  his  property,  and  they  all  signed  this  agree- 
ment, with  the  exception  of  Eugene,  who  says  he  was 
asked  to,  but  did  not  because  it  asked  him  to  sign  away 
all  his  rights  therein ;  that  he  wanted  all  that  was  com- 
ing to  him  under  the  will.  This  attempted  agreement 
accomplished  nothing.  Mary  Mullen  surrendered  her 
deed  with  the  understanding  that  she  was  to  share  in 
the  land  of  the  estate  equally  with  the  others,  which 
could  not  be  accomplished  without  a  deed  from  Eu- 
gene, not  only  of  his  interest  in  the  property,  but  of 
his  interest  therein  as  heir  to  Patrick,  as  well  as  from 
each  of  the  other  heirs,  which  none  of  them  were  bound 
now  to  give.  Therefore,  the  surrender  of  her  deed  was 
ineffectual  for  any  purpose,  and  her  rights  are  still 
complete  under  the  deed  from  her  father  of  date  about 
September  3,  1904.  It  is  not  necessary  to  determine 
whether  the  return  after  delivery  of  an  unrecorded 
deed  will  invest  in  the  estate  or  the  other  heirs  the 
title  of  the  grantee  under  the  deed,  or  whether  partition 
of  the  land  can  be  made  by  parol. 

The  decree  of  the  Circuit  Court  will  be  reversed,  and 
one  rendered  here  establishing  the  deed  from  Bernard 
Flynn  to  plaintiff  and  quieting  her  title  to  the  prop- 
erty therein  described. 

Bevebsed.    Decree  Bendered. 

Mb.  Jxjsticb  Bean,  Mr.  Justice  McNary  and  Mr. 
Justice  Moorb  concur. 

Mb.  Chief  Justice  McBbtoe  not  sitting. 

71  Or.- 
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Argned  Maj  7,  affinned  June  2,  1914. 

GUMM  V.  FERGUSON, 

(142  Pae.  841.) 

Appeal  and  Error— Beeord—Matten  Preaented  for  B€fTl«w. 

1.  Where  no  bill  of  exceptions  ia  brought  up,  and  it  does  not  appear 
that  any  request  was  made  in  an  action  at  law  tried  by  the  court  for 
other  findings,  the  only  question  to  be  considered  on  appeal  is  whether 
there  is  any  competent  testimony  io  support  the  finding!. 

Bills  and  Notes — Action — SuiBciency  of  Brldence. 

2.  In  an  action  on  a  note,  in  which  the  defendant  filed  a  counter^ 
claim,  evidence  held  to  sustain  a  judgment  for  defendants  for  costs. 

From  Umatilla :  Gilbert  W.  Phelps,  Judge. 

In  Banc.    Statement  by  Mb.  Justice  Moobb. 

This  is  an  action  by  J.  J.  Qumm  against  Walter  S. 
Ferguson,  Jessie  M.  Ferguson,  William  Arthur  Fergu- 
son and  Florence  Ferguson  to  recover  the  amount  of 
an  alleged  promissory  note  executed  by  the  defend- 
ants to  the  plaintiff  November  3, 1909,  for  $1,925,  and 
payable  in  30  days,  with  interest  at  the  rate  of  8  per 
cent  per  annum.  The  complaint  is  in  the  usual  f  orm, 
and  avers,  inter  alia,  that  no  payments  had  been  made 
on  account  of  the  note,  and  that,  as  stipulated  therein, 
$225  was  a  reasonable  sum  as  attorney 's  fees. 

The  answer  denies  that  no  payments  have  been  made 
or  that  any  sum  is  reasonable  as  attorney's  fees.  For 
further  defenses  counterclaims  are  set  forth,  to  wit: 
(1)  That  by  mistake,  and  in  consequence  of  plaintiff 's 
representations,  the  defendants  on  or  before  January 
1, 1912,  paid  him  in  excess  of  the  amount  of  the  promis- 
sory note  the  sum  of  $615,  no  part  of  which  has  been 
repaid;  (2)  that  on  April  11,  1908,  the  plaintiff  exe- 
cuted to  the  defendants  his  promissory  note  for  $357, 
with  interest  at  8  per  cent  per  annum,  no  part  of 
which  has  been  paid,  and  that  $50  is  a  reasonable  sum 
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as  attorney's  fees  as  provided  for  in  that  note;  (3) 
that  on  April  11, 1908,  the  defendants  purchased  of  the 
plaintiff,  at  $37.25  an  acre,  a  tract  of  land  which  con- 
tained three  acres  less  than  he  represented,  whereby  he 
was  overpaid  $111.75  to  which  they  were  entitled ;  (4) 
that  on  March  1, 1909,  the  defendants  leased  320  acres 
of  land  to  the  plaintiff,  who  agreed  to  farm  the  same  in 
a  husbandlike  manner,  and  that  he  neglected  to  plow 
the  land  at  the  proper  time  whereby  they  sustained 
damages  in  the  sum  of  $2,000.  The  prayer  of  the  an- 
swer is  that  the  plaintiff  take  nothing  by  his  action, 
and  that  the  defendants  recover  from  him  the  several 
sums  stated. 

The  allegations  of  new  matter  in  the  answer  were 
denied  in  the  reply,  whereupon  the  cause  was  tried 
without  the  intervention  of  a  jury,  and  from  evidence 
taken  the  court  made  findings  of  fact  and  of  law,  and, 
based  thereon,  determined  that  the  plaintiff  take  noth- 
ing by  his  action,  and  that  the  defendants  recover  from 
him  only  their  costs  and  disbursements  herein.  From 
this  judgment,  the  plaintiff  appeals.  Affibmed. 

For  appellant  there  was  a  brief  over  the  names  of 
Messrs.  Peterson  £  Bishop,  Messrs.  Brooks  &  Bartlett 
and  Mr.  James  P.  Neal,  with  an  oral  argument  by  Mr. 
J.  W.  Brooks. 

For  respondents  there  was  a  brief  over  the  names 
of  Mr.  Frederick  Steiwer  and  Mr.  John  C.  Hurspool, 
with  an  oral  argument  by  Mr.  Steiwer. 

Mb.  Justice  Moobe  delivered  the  opinion  of  the 
court. 

1.  No  bill  of  exceptions  has  been  brought  up,  nor 
does  it  appear  that  any  request  was  made  by  plain- 
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tiff's  counsel  for  other  or  different  findings  than  such 
as  were  made.  In  this  condition  of  the  record  of  the 
trial  of  the  cause  the  only  question  to  be  considered 
is  whether  or  not  any  competent  testimony  was  re- 
ceived tending  to  support  such  findings:  Flegel  v. 
Koss,  47  Or.  366  (83  Pac.  847) ;  Van  de  Wiele  v.  Gar- 
bade,  60  Or.  585  (120  Pac.  752) ;  Walker  v.  Warring,  65 
Or.  149  (130  Pac.  629). 

2.  It  is  admitted  by  the  plaintiff  as  a  witness  in  his 
own  behalf,  that  prior  to  the  commencement  of  this 
action  he  had  received  from  the  defendants  sums  of 
money  and  articles  of  personal  property  accepted  at 
stipulated  values  exceeding  the  amount  of  the  note 
sued  on.  He  insists,  however,  that  such  payments 
were  made  and  property  delivered  without  any  direc- 
tions as  to  the  manner  of  applying  the  credits,  and  that 
he  indorsed  them  upon  an  unsecured  promissory  note 
of  $2,125  executed  to  him  by  the  defendants,  which 
negotiable  instrument  he  had  lost.  The  defendants 
severally  testified  that  they  had  never  given  him  any 
such  promissory  note. 

It  appears  from  a  transcript  of  the  testimony  that  on 
April  11,  1908,  the  plaintiff  and  his  wife  sold  and  con- 
veyed to  the  defendants  917  acres  of  land  in  Walla 
Walla  County,  Washington,  at  $37.25  an  acre,  amount- 
ing to  $34,158.25,  subject,  however,  to  a  mortgage  of 
$15,579.91,  the  payment  of  which  the  purchasers  as- 
sumed, so  that  the  consideration  stipulated  for  was 
$18,578.34.  This  purchase  price  was  evidenced  in  part 
by  promissory  notes  executed  at  the  time  of  the  con- 
veyance by  the  defendants  to  the  plaintiff  for  $3,500, 
maturing  October  1, 1908,  and  $8,079  a  year  later,  both 
notes  being  secured  by  a  mortgage  of  such  real  prop- 
erty, and  the  former  by  a  chattel  mortgage  of  the  crop 
growing  upon  the  premises.     The  difference  between 
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the  sums  of  these  promissory  notes  and  the  price 
agreed  to  be  paid  for  the  land  so  conveyed  is  $6,999.91, 
which  remainder  the  defendants  severally  testified  was 
paid  by  a  conveyance  of  320  acres  of  land  in  the  same 
county  and  state  executed  to  the  plaintiff's  wife,  Sarah 
J.  Gumm,  April  11, 1908,  by  the  defendant  William  A. 
Ferguson  and  his  wife  for  the  agreed  consideration  of 
$9,000,  subject,  however,  to  a  mortgage  of  $2,000,  the 
payment  of  which  was  assumed  by  Mrs.  Gumm,  so  that 
the  price,  according  to  the  defendants'  theory,  was 
$7,000,  thereby  overpaying  the  remainder  by  9  cents. 
A  duly  authenticated  copy  of  the  deed  last  referred 
to  was  received  in  evidence  showing  an  expressed  con- 
sideration of  $10,000,  and  reciting  that  the  premises 
were  free  from  all  encumbrances  except  a  mortgage  for 
$2,000  and  accrued  interest. 

The  testimony  of  the  plaintiff  and  of  his  witnesses 
is  to  the  effect  that  the  320  acres  of  land  so  conveyed 
to  Mrs.  Gumm  were  accepted  at  an  agreed  price  of 
$22.50  an  acre,  or  $7,200,  less  the  mortgage,  which,  with 
accrued  interest,  amounted  to  $2,032.90,  thereby  flexing 
the  purchase  price  of  such  realty  at  $5,167.10.  No  at- 
tempt was  made  by  plaintiff's  counsel  to  explain  how 
the  difference  of  $1,832.81  existing  between  the  asserted 
consideration  last  stated  and  $6,999.91,  the  admitted 
remainder  of  the  purchase  price  of  the  917  acres,  was 
evidenced. 

The  testimony  of  the  defendants  is,  in  substance, 
that  they  sold  the  917  acres  of  land  November  3,  1909, 
when  there  remained  as  a  part  of  their  $11,579  mort- 
gage on  the  premises  only  $1,925,  to  evidence  which 
they  executed  to  the  plaintiff  a  promissory  note  there- 
for, which  negotiable  instrument,  though  fully  paid,  is 
sued  upon  herein,  and  that  when  the  latter  note  was 
given  they  were  informed  by  the  plaintiff  that  $1,925 
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waa  the  entire  debt  then  due  or  owing  from  them  to 
him. 

The  plaintiff  and  his  witnesses  testify  that  the  de- 
fendants had  given  him  another  promissory  note  for 
$2,125;  that  a  note  for  that  sum,  purporting  to  have 
been  executed  to  Gumm  by  the  defendants,  had  been 
exhibited  by  him  to  some  of  the  witnesses;  and  that 
«uch  instrument  had  indorsed  thereon  partial  pay- 
ments. 

Whether  or  not  the  evidence  preponderates  in  favor 
of  either  party  cannot  be  determined  on  this  appeal, 
and,  since  competent  testimony  was  received  upon 
which  the  court 's  determination  could  have  been  based, 
the  judgment  should  be  affirmed,  and  it  is  so  ordered. 

Apfibmed. 


Argaed  April  22,  affirmed  June  2,  1&14. 

STATE  V.  ADLER. 

(142  Pac.  344.) 

Orimlnal  Lav— Appeal— DlsmiBBal — Time  for  Motion. 

1.  Where  the  record  contains  a  bill  of  exceptions  consisting  of 
the  transcript  of  all  the  evidence  in  the  case,  and  the  appellant  relies 
on  the  denial  of  a  motion  for  directed  verdict  as  error,  a  motion  to 
dismiss  the  appeal  on  the  ground  that  appellant  has  not  filed  a  proper 
bill  of  exceptions  and  because  the  brief  contains  no  assignment  of 
error,  not  filed  within  ten  days  after  knowledge  of  the  alleged  failure 
of  the  appellant  to  comply  with  the  requirements,  as  required  by 
Supreme  Court  Bule  23  (56  Or.  623,  117  Pac.  xii),  must  be  denied. 

Otiminal  Law— Appeal — ^Bill  of  EzceptiowK- Matters  Presented  for 
Beview. 

2.  Upon  a  bill  of  exceptions  consisting  of  a  transcript  of  all  the 
evidence,  no  question  can  be  considered  except  the  ruling  on  a  motion 
for  directed  verdict. 

Criminal  Law — Nonsuit — ^Extent  of  Bight. 

3.  In  a  criminal  trial  a  proceeding  in  the  nature  of  a  motion  for 
nonsuit  is  not  recognized  under  the  codOi  unless  defendant  has  rested 
his  ease. 
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Criminal  Law— Appeal— Detennination  of  Cause— Bevenal. 

4.  In  view  of  Section  1444,  L.  O.  L.,  providing  that  when  a  crime 
involves  the  commission  of,  or  attempt  to  commit,  a  private  injury 
and  is  described  with  sufficient  certainty  in  other  respects  to  identify 
the  act,  an  erroneous  allegation  as  to  the  person  injured  or  intended 
to  be  ihjured  is  not  material',  and  Article  VII,  Section  3  of  the  Con- 
stitution as  amended,  authorizing  affirmance  when  the  court  can  de- 
termine from  the  evidence  that  the  judgment  was  such  as  should  have 
been  rendered,  the  denial  of  a  motion  for  directed  verdict  in  a  prose- 
cution for  receiving  stolen  goods  for  failure  to  prove  the  corporate 
existei^ce  of  the  alleged  owner  of  the  goods  is  not  ground  for  reversal, 
where  the  evidence  showed  that  the  company  named  had  been  in 
business  for  many  years,  and  no  one  was  misled  by  the  omission  of 
the  proof,  though  there  was  not  even  an  attempt  to  prove  a  de  facto 
corporation. 

Indictment  and  Information — Ownership  of  Property — Designation. 

5.  When  the  ownership  of  goods  stolen  is  laid  in  a  corporation, 
the  corporate  name  must  be  given,  but  the  fact  of  the  incorporation 
need  not  be  alleged,  at  leasts  if  the  name  imports  incorporation. 

From  Multnomah :  John  P.  Kavanaugh,  Judge. 

The  defendant,  Joe  Adler,  was  indicted,  tried  and 
convicted  of  receiving  stolen  property,  and  appeals. 

Affibmed. 

For  appellant  there  was  a  brief  over  the  name  of 
Messrs.  Manning,  White  <&  Hitch,  with  an  oral  argu- 
ment by  Mr.  Robert  E.  Hitch. 

For  the  State  there  was  a  brief  over  the  names  of 
Mr.  Walter  H.  Evans,  District  Attorney,  Mr.  John  A. 
Collier  and  Mr.  C.  W.  Robinson,  Deputy  District  At- 
torneys, with  oral  arguments  by  Mr.  Collier  and  Mr. 
Robinson. 

Department  2.  Mb.  Justice  Eakin  delivered  the 
opinion  of  the  court. 

Defendant  was  indicted  for  receiving  and  buying 
certain  stolen  property  of  the  value  of  $166.91,  being 
tin-foil,  and  the  property  of  a  corporation  called  the 
American  Chicle  Company,  gum  manufacturers.  He 
purchased  from  the  company  12,000  pounds  for  the 
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sum  of  $770,  and  Joe  Bloch,  the  shipping  clerk  for  the 
company,  by  agreement  and  in  collusion  with  said 
Adler,  delivered  to  him  a  large  quantity  of  tin-foil 
owned  by  said  company  and  not  included  in  said  sale, 
for  which  Adler  paid  him  $50.  There  are  no  assign- 
ments of  error,  and  but  one  principal  error  is  relied 
on,  that  there  was  no  proof  offered  by  the  state  that 
the  American  Chicle  Company  was  a  corporation,  and 
therefore  that  there  was  no  proof  of  ownership  of  the 
property  alleged  to  have  been  received  by  the  defend- 
ant. This  was  suggested  for  the  first  time  by  motion 
for  a  directed  verdict. 

1.  The  state  on  April  22,  1914,  filed  a  motion  to 
dismiss  the  appeal  because  appellant  has  not  filed  a 
proper  bill  of  exceptions,  and  because  the  brief  con- 
tains no  assignment  of  error.  The  transcript  was  filed 
December  16,  1913.  Rule  23  of  this  court  (56  Or.  623, 
117  Pac.  xii)  provides: 

**A11  motions  must  be  filed  within  ten  days  after  a 
party  or  his  counsel  obtain  knowledge  of  an  alleged 
failure  of  the  "adverse  party  or  his  counsel  to  comply 
with  the  requirements  of  the  statute  or  with  the  rules 
of  this  court." 

This  motion  is  too  late  to  raise  any  question,  unless 
the  omission  be  such  as  to  leave  the  court  without 
jurisdiction,  which  might  be  the  case  if  there  were  no 
bill  of  exceptions;  but  there  is  a  record  here  entitled 
''bill  of  exceptions,"  containing  the  transcript  of  all 
the  evidence  in  the  case,  which  is  proper  and  necessary 
in  a  bill  of  exceptions  to  present  the  motion  for  a 
directed  verdict.  Therefore  the  motion  must  be 
denied. 

2.  Upon  such  bill  of  exceptions  no  other  questions 
can  be  considered.  Many  attorneys  seem  to  think  a 
copy  of  the  evidence  will  answer  every  purpose  of  a 
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bill  of  exceptions,  but  it  will  not:  See  West  v.  Mc- 
Donald, 67  Or.  551  (136  Pac.  650),  and  cases  cited. 

3.  The  defendant  first  urges  as  ground  for  appeal 
the  refusal  of  the  court  to  direct  a  verdict  of  acquittal 
at  the  close  of  plaintiff 's  testimony  because  Joe  Bloch, 
the  main  witness  as  to  the  delivery  to  Adler,  was  a 
thief,  and  that  defendant  received  the  stolen  goods 
from  him ;  and,  being  an  accomplice,  there  was  no  evi- 
dence corroborating  him  which  would  tend  to  connect 
defendant  with  the  commission  of  the  crime.  In  a 
criminal  trial  a  proceeding  in  the  nature  of  a  motion 
for  nonsuit  is  not  recognized  under  our  code,  unless 
the  defendant  had  rested  his  case. 

4.  Defendant  moved  for  a  directed  verdict  of  acquit- 
tal, at  the  close  of  the  evidence,  on  the  ground  that  the 
property  is  charged  to  belong  to  the  corporation  called 
the  American  Chicle  Company;  that  there  was  no  evi- 
dence that  the  American  Chicle  Company  was  incor- 
porated; and  therefore  that  there  was  a  failure  of 
proof.  The  evidence  of  the  state  upon  that  point  was 
given  by  the  witness  Britton,  who  testified  that  he  was 
and,  for  16  years  had  been  manager  of  the  American 
Chicle  Company,  which  was  doing  business  at  Four- 
teenth and  Johnson  Streets,  in  Portland,  Oregon, 
manufacturing  chewing-gum.  Defendant,  as  a  witness 
for  the  defense,  says  that  he  is  a  junk-dealer,  and  has 
been  buying  stuff  from  the  American  Chicle  Company 
for  about  4  years;  that  he  negotiated  with  Britton  at 
the  American  Chicle  Company's  place  of  business  on 
February  6,  1913,  for  12,000  pounds  of  tin-foil  for 
$770,  which  he  paid  to  Britton  by  check.  He  says  that 
Britton  did  the  figuring  on  the  metal  in  the  American 
Chicle  Company's  store.  Witness  Murphy,  a  delivery- 
man,  says  he  delivered  the  goods  (two  loads)  from  the 
American  Chicle  Company's  store  for  the  defendant; 
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that  he  went  down  there  for  it  at  the  request  of  Adler. 
Joe  Simon,  a  junk-dealer,  testified  that  Adler  sent  him 
to  the  American  Chicle  Company  at  Fourteenth  and 
Johnson  Streets  to  get  some  goods.  The  parties 
throughout  the  trial  understood  that  the  goods  re- 
ceived by  defendant  were  the  goods  of  the  American 
Chicle  Company  at  Fourteenth  and  Johnson  Streets. 
It  was  an  oversight  on  the  part  of  the  state  in  not 
proving  that  element  of  its  case,  but  no  one  was  misled 
by  the  omission  of  this  proof.  The  state  did  not  at- 
tempt to  prove  even  a  de  facto  corporation,  but  it  does 
appear  that  the  company  had  been  conducting  business 
in  Portland  for  many  years,  and  that  defendant  knew 
and  dealt  with  it  for  several  years.  This  question  was 
not  suggested  until  the  close  of  the  evidence.  It  is  j^ro- 
vided  in  Section  1444,  L.  0.  L.,  that  when  a  crime  in- 
volves the  commission  of,  or  an  attepipt  to  commit,  a 
private  injury,  and  is  described  with  sufficient  certainty 
in  other  respects  to  identify  the  act,  an  erroneous  alle- 
gation as  to  the  person  injured  or  intended  to  be  in- 
jured is  not  material.  Here  there  was  no  question  as 
to  the  identity  of  the  act  charged  or  the  ownership  of 
the  property,  and  the  question  is  not  raised  because  of 
wrong  done  to  the  defendant  on  the  trial,  or  that  he 
was  misled  or  in  any  way  prejudiced  by  reason  of 
want  of  proof  of  the  articles  of  incorporation  of  the 
owner  of  the  goods. 

5.  When  the  ownership  of  the  goods  is  laid  in  a  cor- 
poration, the  corporate  name  must  be  given,  but  the 
fact  of  incorporation  need  not  be  alleged,  at  least  if  the 
name  imports  incorporation.  Incorporation  is  suffi- 
ciently proved  by  establishing  its  existence  de  facto: 
25  Cyc.  95.  When  the  question  arises  collaterally,  the 
rightfulness  of  the  existence  of  the  corporation  is  sup- 
ported by  the  general  presumption  of  right  acting. 
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In  case  of  officers  publicly  acting  for  the  corporation, 
it  is  assumed  that  all  steps  necessary  to  enable  the  cor- 
poration to  act  have  been  taken.  The  state  alone  has 
the  right  to  complain  if  its  functions  are  being  usurped. 
Thus  the  existence  of  the  charter  will  be  presumed 
from  long  existence  of  the  body  acting  as  such:  See 
10  Cyc.  251.  However,  to  establish  a  de  facto  corpora- 
tion, it  is  necessary  to  prove  more  than  user  alone; 
but,  by  authority  of  Article  VII,  Section  3,  of  the  Con- 
stitution, this  court  is  of  the  opinion,  after  considera- 
tion of  the  record  and  the  evidence  submitted  at  the 
trial,  that  the  judgment  appealed  from  was  such  as 
should  have  been  rendered  in  the  case,  notwithstanding 
any  errors  committed  during  the  trial. 
The  judgment  is  affirmed.  Affirmed. 

Mb.  Chief  Justice  MgBride^  Mb.  Justice  Bean  and 
Mb.  Justice  McNaby  concur. 


Argued  May  5,  modified  June  2^  1914. 

WADE  V.  AMALGAMATED  SUGAR  CO.* 

(142  Pac.  350.)  | 

ilgrlcnltare — Weeds— Liability  of  Tenant — ^Damages — ^Measare.  i 

1.  The  measure  of  damages  against  a  tenant  for  permitting  the 
land  to  become  seeded  with  mustard  and  wild  oats,  in  violation  of 
his  lease,  is  the  reasonable  costs  of  restoring  the  land  to  its  former 
condition,  pluf  the  depreciation  of  its  rental  value  in  the  meantime. 

[As  to  duty  of  owner  to  destroy  noxious  weeds  on  his  lands,  ' 

see  note  in  Ann.  Caa.  1913D,  432.] 

Brldence — Opinion  Eridence— Special  Knowledge  of  Witness. 

2.  The  testimony  of  fanners  shown  to  have  had  experience  in  j 
eradicating  mustard  from  fields,  as  to  the  probable  cost  of  doing  so  is  ' 
admissible. 

[As  to  when  the  opinions  of  nonexperts  are  admissible,  see 
note  in  30  Am.  St.  Bep.  38.] 


*The   question   of  the   damages  for  allowing  land  to  become  in* 
fested  with  weeds  is  treated  in  a  note  in  12  L.  B.  A.  (N.  8.)  88. 

BXPORTEB. 
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CoBto — Items — Costs  at  Fonaei  Tri&l. 

3.  Where  a  judgment  is  reversed  and  a  second  trial  resnlti  in  favor 
of  the  same  partj,  be  ii  not  entitled  to  coats  accruing  at  the  first  trial. 

[Ah  to  charges  recoverable  as  costs  by  prevailing  partj,  see  note 
in  8S  Am.  Dec,   ISl.] 

Appeal  and  Error— Sevtew — Scope  and  Extent — Costs. 

4.  Under  Section  569,  L.  O.  L.,  making  tbe  costs  and  diabursements 
*  part  of  tbe  original  judgtoeat,  ao  appeal  from  the  jnilgment  will 
not  be  diamissed  as  to  costs,  a  separate  appeal  as  to  costs  not  being 
necessary,  though  the  statute  authorizes  an  appeal  from  tbe  taxation 
of  eosts  and  a  bill  of  exceptions  on  such  appeal. 

From  Wallowa :  John  W.  Kndwles,  Judge. 

This  is  an  action  by  Aaron  Wade  against  the  Amal- 
gamated Sugar  Company,  a  private  corporation.  A 
complete  statement  of  the  facts  involved  herein  will  be 
found  in  65  Or.  488  (132  Pac.  710).  Modified. 

For  appellant  there  was  a  brief  over  the  names  of 
Mr.  Charles  H.  Finn  and  Messrs.  Cochran  S  Eber- 
hard,  with  an  oral  argument  by  Mr.  George  T.  Coch- 
ran. 

For  respondent  there  was  a  brief  and  an  oral  argu- 
ment by  Mr.  James  A.  Burleigh. 

In  Banc.    Opinion  by  Mb.  Chief  Justice  McBeidb. 
1.  This  case  was  previously  before  us  on  appeal; 
and,  as  a  full  statement  of  the  issues  was  made  in  65 
n,  AQu  (132  Pac.  710),  it  will  not  be  necessary  to  re- 
lem  here.    The  true  measure  of  damages  is  the 
ible  cost  of  restoring  the  land  to  its  former  con- 
plus  the  depreciation  of  its  rental  value  in  the 
me.     This  would  be  compensation  for  the  injury 
d  and  nothing  more:   Wade  v.  Amalgamated 
Co.,  65  Or.  488  (132  Pac.  710) ;  Brown  Land  Co. 
nan,  134  Iowa,  712  (112  N.  W.  185,  12  L.  E.  A. 
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2.  The  testimony  of  fanners  shown  to  have  had  ex- 
perience in  eradicating  mustard  from  fields  as  to  the 
probable  cost  of  doing  so  was  clearly  admissible: 
Plagen  v.  Thompson,  23  Or.  239  (31  Pac.  647,  18 
L.  E.  A.  315).  The  testimony  admitted  in  the  case  at 
bar  is  not  within  the  rule  announced  in  Montgomery 
V.  Somcrs,  50  Or.  259  (90  Pac.  674),  and  cases  there 
cited.  In  those  cases  the  witness  was  permitted  to 
state  the  exact  amount  of  damages  suffered  by  the 
plaintiff,  which  was  the  very  fact  to  be  found  by  the 
jury.  In  the  case  at  bar  the  witnesses  were  allowed 
to  state  the  probable  expense  per  acre  of  removing  the 
mustard,  which  was  only  one  element  of  plaintiff's 
damage.  The  aggregate  damage  would  be  ascertained 
by  computing  the  number  of  acres,  the  cost  per  acre  of 
removing  the  noxious  weeds,  and  the  diminished  rental 
value  of  the  land  while  the  process  of  extermination 
was  going  on.  On  the  whole  we  are  of  the  opinion 
that  there  was  no  testimony  admitted  and  no  ruling 
made  during  the  hearing  which  prevented  defendant 
from  having  a  fair  trial. 

3.  Another  question  arises  upon  the  taxation  of  costs 
and  disbursements.  The  plaintiff's  cost  bill  included 
certain  costs  and  disbursements  incurred  on  the  previ- 
ous trial  in  this  case,  wherein  he  recovered  judgment 
against  defendants,  which  was  reversed  in  this  court. 
There  is  a  dearth  of  authority  on  this  subject,  and 
plausible  arguments  may  be  urged  on  either  side.  Our 
statute  is  indefinite  and  we  are  disposed  to  follow  the 
conmion-law  rule,  which  was  that,  where  after  a  rever- 
sal a  party  again  recovered  judgment,  he  could  recover 
only  the  disbursements  of  the  last  trial:  2  Bacon's 
Abridgment,  p.  750;  Havard  v.  Davis,  1  Browne  (Pa.), 
334. 
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4.  A  motion  to  dismiss  the  appeal  as  to  costs  is  urged 
upon  the  ground  that  the  appeal  from  the  taxation  of 
costs  should  have  been  taken  separately  from  the  ap- 
peal on  the  merits,  but  we  believe  this  contention  is 
unsound.  It  is  true  that  the  statute  provides  for  an 
appeal  from  the  taxation  of  costs  and  for  a  bill  of 
exceptions  upon  such  appeal,  but  we  take  it  that  this 
is  only  for  those  cases  wherein  a  losing  party  does  not 
desire  to  appeal  from  the  whole  judgment.  The  costs 
and  disbursements,  when  taxed,  become  a  part  of  the 
original  judgment,  and  are  included  in  it :  Section  569, 
L.  0.  L.  And  where  a  bill  of  exceptions  covers  both 
the  merits  and  the  objections  to  the  cost  bill,  there  is 
no  good  reason  why  a  party  desiring  to  try  both  here 
should  take  two  appeals  and  try  his  case  out  piecemeal 
in  this  court. 

The  judgment  will  be  modified  here  so  as  to  exclude 
the  sum  expended  by  plaintiff  for  witness  fees  and 
stenographer  fee  at  the  former  trial,  in  all  other  re- 
spects being  affirmed.  The  defendant  will  recover  its 
costs  and  disbursements  on  this  appeal,  which  will  not 
include  the  expense  of  printing  that  portion  of  the 
abstract  and  brief  not  relating  to  the  matter  of  costs 
and  disbursements.  Modified. 
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Argued  May  7,  reversed  June  2,  1914. 

SCHUMACHEE  v.  MOFFITT.* 

(142  Pac.  353.) 

Accord  and  Satisfaction— Acceptance  of  Partial  Payment— Liquidated 
or  TJnllqiiidated  Claim. 

1.  Where  a  claim  is  unliquidated,  the  creditor,  by  accepting  a 
check  with  the  words  "in  full  settlement  of  account  to  date''  written 
upon  it,  is  estopped  from  claiming  that  there  has  not  been  a  full 
accord  and  satisfaction,  but  this  is  not  so  where  the  demand  has  been 
liquidated. 

[As  to  payment  of  sum  less  than  debt  and  when  same  amounts 
to  accord  and  satisfaction,  see  notes  in  64  Am.  Dec.  138;  28  Am. 
Bep.  293.] 

Work  and  Labor — ^Action — Question  for  Jury. 

2.  In  an  action  for  balance  due  for  labor,  evidence  held  to  au- 
thorize submission  to  the  jury  of  the  question  whether  a  positive 
agreeokent  had  been  reached  by  the  parties  as  to  the  amount  due. 

Zilal — ^InstructlonB — Sufficiency. 

3.  In  an  action  for  a  balance  due  for  labor,  an  instruction  that,  if 
a  tender  made  by  defendant  was  accompanied  by  declarations  and 
acts  amounting  to  a  condition  that  if  the  plaintiff  accepted  the  amount 
it  was  in  satisfaction  of  his  demand  and  plaintiff  understood  that  he 
took  it  subject  to  that  condition,  an  acceptance  would  estop  him  from 
claiming  that  anything  further  was  done,  but,  if  it  was  not  tendered 
on  those  conditions,  it  would  not  be  in  accord  and  satisfaction,  was 
error,  where  the  check  tendered  in  payment  had  the  words  "In  full 
settlement  of  account  to  date"  written  upon  it. 

Trial — ^Verdict — ^Designation  of  Amount. 

4.  A  verdict  finding  "for  the  plaintiff  as  prayed  for  in  his  com- 
plaint" is  irregular,  but,  in  the  absence  of  objection  at  the  time,  it  is 
sufficient. 

From  Sherman :  David  R.  Parkeb,  Judge. 

In  Banc.  Statement  by  Me.  Chief  Justice  Mo- 
Bride. 

This  is  an  action  by  F.  C.  Schumacher  against  N.  E. 
Moffitt,  to  recover  a  balance  due  for  labor  performed. 

*As  to  the  acceptance  or  remittance  of  part  of  the  amount  of 
unliquidated  or  disputed  claim,* accompaDied  with  the  statement  that 
it  is  "in  full"  or  words  of  similar  import,  as  assent  to  its  receipt  in 
full  payment,  see  notes  in  14  L.  B.  A.  (N.  S.)  443  and  27  L.  B.  A. 
(N.  S.)  439. 

On  the  question  of  accord  and  satisfaction  by  part  payment,  see 
note  in  20  L.  B.  A.  785.  See,  also,  notes  in  6  L.  Ed.  159;  9  L.  Ed. 
1047;  10  L.  Ed.  1046,  and  26  L.  Ed.  1186.  Bepoktxb. 
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Upon  the  trial  the  plaintiff  testified  on  his  own  behalf, 
and  no  testimony  was  introduced  on  behalf  of  defend- 
ant. Among  other  matters  plaintiff  testified  that  in 
December,  1912,  he  and  the  defendant  had  a  settlement. 
The  whole  of  his  testimony  in  respect  to  the  alleged 
settlement  is  as  follows : 

**Q.  Now,  do  you  remember  what  the  result  was 
after  you  got  together  with  these  figures? 

'*A.  Why,  we  got  our  figures  to  correspond  at  the 
very  last.  We  got  them  to  correspond — after  settle- 
ment, we  got  them  to  correspond,  and  we  quit  at  that, 
at  least  I  did. 

'*Q.  Was  there  an  agreement  between  you  that  that 
was  the  correct  figure? 

*'A.  That  was  the  agreement. 

*'Q.  Now,  do  you  remember  how  much  the  total 
amount  was  that  you  had  earned  while  you  were  work- 
ing there,  not  counting  the  credits  you  had  received? 

^•'A.  $686.60. 

**Q.  Now,  at  the  time  you  agreed  on  the  figures,  do 
you  remember  how  much  you  had  been  credited  with 
up  to  that  date  ? 

^'A.  $529.10. 

*'Q.  Are  you  positive  of  those  figures? 

*'A.  I  am. 

* '  Q.  Now,  did  you  ever  receive  any  payment  on  this 
balance  after  you  had  agreed  on  the  figures? 

*  *  A.  I  received  $75. 

**Q.  Now,  before  you  had  received  this  $75,  how 
much  was  actually  due;  that  is,  according  to  the  fig- 
ures you  had  agreed  upon? 

**A.  $157.50. 

*'Q.  And  after  you  determined  that  amount  was  due 
you  received  a  payment  of  $75. 

''A.  Yes,  sir. 

*'Q.  Then,  what  would  be  the  balance  still  due? 

"A.  $82.50. 

**Q.  Has  that  amount  ever  been  paid? 

**A.  No,  sir. 


\ 
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*  *  Q.  Now,  you  might  explain  to  the  jury  the  circum- 
stances of  the  payment  of  that  $75. 

**A.  About  the  first  part  of  January,  1913,  Mr.  Mof- 
fitt  came  up  to  the  ranch,  and  we  finished  our  settle- 
ment so  the  next  morning  I  took  him  to  the  train  at 
McDonald.  On  the  way  down  there  he  says:  *I  will 
tell  you  what  I  will  do,  I  will  pay  you  $50  and  call  it  a 
settlement  in  full.'  I  told  him  I  couldn't  do  that;  so 
finally  we  talked  quite  awhile.  He  says :  *I  will  do  bet- 
ter; I  will  give  you  $75  and  call  that  a  settlement  in 
full. '  So  I  refused  that,  and  he  finally  agreed  to  give 
me  $100. 

**Q.  How  much  was  actually  due  you,  according  to 
the  figures  at  that  time  T 

*'A.  $157.50,  and  he  offered  $100  as  settlement  in 
full.  I  refused  that.  So  then  he  said  he  didn't  have 
his  check-book  with  him,  but  he  would  go  down  below 
and  send  me  a  check  for  $75,  and  we  would  arbitrate 
for  the  balance. 

**Q.  Did  you  agree  to  arbitrate  for  the  balance? 

*'A.  I  did  not. 

**  A.  Did  you  ever  agree  to  arbitrate  for  the  balance? 

«*  A.  I  did  not. 

**Q.  Did  you  ever  receive  any  further  payment? 

*'A.  I  received  that  $75. '* 

The  court,  over  defendant's  objection,  gave  the  fol- 
lowing instruction : 

"Now,  on  this  question  of  accord  and  satisfaction, 
you  are  instructed  that,  if  you  find  from  the  evidence 
in  this  case  that  the  tender  was  accompanied  by  decla- 
rations and  acts  so  as  to  amount  to  a  condition  that  if 
the  creditor  (that  is,  the  plaintiff)  accepted  the  amount 
offered,  it  was  in  satisfaction  of  his  demand,  and  the 
creditor  (that  is,  the  plaintiff)  understood  therefrom 
when  he  took  it  that  he  took  it  subject  to  that  condition, 
in  full  settlement,  then  an  acceptance  by  him  of  that 
check  would  estop  him  from  claiming  that  he  has  any- 
thing due  him.  That  is,  he  would  have  to  accept  that 
as  full  and  complete  settlement  and  satisfaction  of  his 
debt;  then  his  action  in  accepting  the  tender  under 

71  Or. 
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STich  conditions  will  speak,  and  his  words  of  protest 
will  not  avail  him.  But  if,  on  the  other  hand,  you  find 
it  was  not  tendered  by  the  defendant  on  those  condi- 
tions, and  was  not  accepted  by  the  plaintiff  upon  those 
conditions,  then  it  would  not  be  accord  and  satisfao- 
tion.^' 

The  plaintiff  had  a  verdict,  which  was  in  the  follow- 
ing form : 

**We  the  jury  sworn  to  try  the  above-entitled  cause 
find  for  the  plaintiff  as  prayed  for  in  his  complaint*' 

The  plaintiff  had  judgment  on  the  verdict  for  $82.50, 
and  defendant  appeals.       Bevebsed  and  Remanded. 

For  appellant  there  was  a  brief  over  the  name  of 
Messrs.  Bright,  Bryant  S  Ellis,  with  an  oral  argument 
by  Mr.  M.  G.  Ellis. 

For  respondent  there  was  a  brief  and  an  oral  argu- 
ment by  Mr.  G.  M.  Huddleston. 

Opinion  by  Mb.  Chdep  Justice  MoBbidb. 

1.  It  is  contended  by  the  defendant  that  the  plain- 
tiff, by  accepting  and  cashing  the  check  for  $75  with 
the  words  **In  full  settlement  of  account  to  date'*  writ- 
ten upon  it,  is  estopped  from  claiming  that  there  has 
not  been  a  full  accord  and  satisfaction  of  his  claim. 
Where  a  claim  is  unliquidated,  this  is  undoubtedly  the 
law:  See  Andrews  v.  Haller  Wail  Paper  Go.,  32  App. 
D.  C.  392,  as  reported  in  16  Ann.  Cas.,  p.  192,  the  notes 
to  which  case  cover  nearly  every  phase  of  this  subject ; 
also  Fuller  v.  Kemp,  138  N.  Y.  231  (33  N.  E.  1034,  20 
L.  B.  A.  785),  and  notes.  The  law  is  otherwise  where 
a  demand  has  been  liquidated,  and  it  is  now  settled  by 
the  great  weight  of  authority  that  an  acceptance  of  a 
lesser  amount  than  that  actually  agreed  to  be  due  upon 
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a  liquidated  demand  is  not  a  good  accord  and  satisfac- 
tion :  1  Cyc.  319,  and  cases  there  cited. 

2.  It  will  be  observed  that  the  evidence  of  plaintiff 
as  to  the  alleged  settlement  is  not  clear.  It  is  true  he 
says  that  they  discussed  the  matter  and  compared 
items  in  the  evening,  and  that  they  finally  got  their  fig- 
ures to  correspond,  and  agreed  that  $157.50  was  the 
amount  due;  but  next  morning  found  them  threshing 
the  matter  over  again,  defendant  first  offering  plain- 
tiff $50,  $75,  and  then  $100,  and  finally  proposing  to 
give  him  a  check  for  $75  and  to  arbitrate  the  balance, 
which  offer  plaintiff  declined.  Under  these  circum- 
stances the  court  properly  submitted  to  the  jury  the 
question  as  to  whether  any  positive  agreement  had 
been  reached  by  the  parties  as  to  the  amount  due. 

3.  The  instruction  quoted  in  the  statement  was  erro- 
neous. If  the  claim  was  unliquidated  and  the  plaintiff 
accepted  and  cashed  the  check  with  the  words  * '  In  full 
settlement  of  account  to  date"  written  upon  it,  it  does 
not  matter  whether  he  understood  the  legal  effect  of 
his  act  or  not,  or  what  his  intent  was  when  he  cashed 
the  check.  The  legal  effect  of  his  act  was  to  satisfy 
his  demand.  It  was  not  necessary  that  he  should  have 
understood  that  the  effect  of  the  language  used  would 
be  to  estop  him  from  urging  payment  of  an  additional 
amount. 

4.  The  verdict  was  irregular,  but  the  intent  of  the 
jury  can  be  deduced  from  it,  and,  in  the  absence  of  any 
objection  at  the  time  of  its  rendition,  it  was  sufficient ; 
but,  being  based  on  an  erroneous  direction  as  to  the 
law,  it  cannot  be  accepted  as  a  correct  finding  of  facts. 

The  judgment  will  be  reversed,  and  a  new  trial 
directed.  Bbvbbsed  and  Remanded. 
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(142  Pac.  362.) 

Interpleader— Bl£^t  to  Biaintain  Salt— Interest  of  Plaintiff. 

1.  Since  the  plaintiff  in  interpleader  is  required  to  be  a  disin- 
terested stakeholder  of  the  fund  or  property,  he  must,  in  his  complaint, 
admit  the  true  amount  owing. 

[As  to  general  principles  of  interpleader  and  when  it  is  to  be 
maintained,  see  notes  in  35  Am.  Dec.  695;  91  Am.  St.  Bep.  593.] 

Interpleader — ^Pleading — Answer. 

2.  The  defendants  in  interpleader  cannot  defend  the  suit  hj  merely 
alleging  in  their  answer  that  the  fund  is  greater  than  that  admitted 
by  the  complaint,  but  they  must  also  prove  that  the  fund  is  greater 
than  plaintiff  admits. 

StipolationB — Obligation  and  Effect. 

3.  A  stipulation  in  a  suit,  in  the  nature  of  a  bill  of  interpleader, 
that  each  of  the  parties  waives  all  abjections  to  the  sufficiency  of  the 
pleadings  and  consents  that  the  court  sit  as  a  court  of  equity  and  try 
all  of  the  issues,  each  party  reserving  the  right  to  appeal,  authorizes 
the  court  to  try  all  material  matters  alleged  in  the  pleadings. 

Interpleader — Evidence-— Weight  and  Effect. 

4.  In  a  suit  in  the  nature  of  a  bill  of  interpleader,  the  evidence 
held  to  show  that  the  plaintiff  owed  only  the  amount  which  he  admitted 
in  his  complaint. 

From  Union :  John  W.  Knowles,  Judge. 

This  is  a  suit  in  the  nature  of  interpleader  by  Will- 
iam Radford,  Stephen  Eadf ord,  and  Charles  W.  Ead- 
f  ord,  partners  doing  business  under  the  firm  name  and 
style  of  Radford  Lumber  Company,  against  the  First 
National  Bank  of  Union  and  the  Powder  Valley  State 
Bank.  From  a  decree  in  favor  of  the  First  National 
Bank  of  Union,  the  Powder  Valley  State  Bank  appeals. 

Affirmed. 

For  appellant  there  was  a  brief  over  the  name  of 
Messrs.  Cochran  <&  Eberhard,  with  an  oral  argument 
by  Mr.  George  T.  Cochran. 
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For  respondents  The  Radford  Lumber  Company, 
there  was  a  brief  with  an  oral  argument  by  Mr.  John 
8.  Hodgin. 

For  respondent  The  First  National  Bank  of  Union, 
there  was  a  brief  with  oral  arguments  by  Messrs. 
Crawford  <&  Eakin. 

In  Banc.  Mb.  Justice  Ramsey  delivered  the  opinion 
of  the  court. 

The  plaintiffs  are  a  partnership  having  their  princi- 
pal office  at  North  Powder,  Union  County.  The  de- 
fendants are  banking  corporations,  one  doing  business 
at  Union  and  the  other  at  North  Powder. 

On  or  about  November  1, 1910,  the  plaintiffs  entered 
into  a  contract  with  C.  H.  Hall,  who  was  engaged  in  the 
manufacture  and  sale  of  lumber  at  Telocaset,  in  Union 
County,  by  the  terms  of  which  contract  said  Hall 
agreed  to  sell  to  the  plaintiffs  all  lumber  to  be  cut  from 
certain  lands  described  in  said  contract,  and  he  agreed 
to  continue  the  business  until  all  the  timber  on  said 
lands  should  be  manufactured  into  lumber  and  the  lum- 
ber delivered  to  the  plaintiffs  in  accordance  with  said 
contract.  What  Hall  was  to  do  and  the  prices  to  be 
paid  him  are  set  out  in  the  contract. 

Hall  was  to  pay  J.  L.  Caviness,  the  owner  of  the  tim- 
ber, $2  per  thousand  feet  stumpage  for  all  said  timber 
so  to  be  manufactured  into  lumber.  Hall  had  cut  con- 
siderable of  said  timber  into  logs,  and  some  of  it  was 
manufactured  into  lumber,  and  some  of  the  lumber  was 
by  him  delivered  to  the  plaintiffs  on  the  cars  as  pro- 
vided by  the  contract. 

In  May,  1911,  Hall  absconded,  leaving  his  contract 
unperformed  and  some  unpaid  debts.  He  owed  the 
defendants  the  First  National  Bank  of  Union  one  note 
for  $800,  and  interest  thereon  from  April  7,  1911,  at 
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the  rate  of  10  per  cent  per  annum,  and  another  note 
for  $823,  and  interest  thereon  from  May  1,  1911,  at 
the  rate  of  10  per  cent  per  annum.  When  Hall  ab- 
sconded, he  owed  also  the  defendant  the  Powder  Val- 
ley State  Bank  a  promissory  note  for  $880,  dated  May 
1,  1911,  and  to  be  due  in  30  days  from  its  date,  and 
bearing  interest  from  that  date  at  the  rate  of  10  per 
cent  per  annum. 

The  Powder  Valley  State  Bank  had  a  claim  also 
against  Hall  for  $400,  for  and  on  account  of  a  check 
for  $400,  which  said  Hall  drew  upon  the  United  States 
National  Bank  of  La  Grande,  and  which  the  Powder 
Valley  State  Bank  cashed  for  him.  Said  check  was 
presented  to  the  United  States  National  Bank  of  La 
Grande  for  payment,  and  payment  thereof  was 
refused,  etc. 

The  Powder  Valley  State  Bank  brought  an  action 
against  Hall  to  recover  said  sum  of  $400,  for  the  money 
paid  him  on  cashing  said  check,  and,  in  said  action,  at- 
tached in  the  hands  of  the  plaintiffs  all  funds  of  every 
kind  and  character  in  the  possession  of  the  plaintiffs 
herein  and  owing  or  belonging  to  said  Hall. 

On  May  1,  1911,  when  said  Hall  made  said  promis- 
sory note  to  the  Powder  Valley  State  Bank,  as  stated, 
supra,  for  said  sum  of  $880,  for  the  purpose  of  secur- 
ing the  payment  of  said  promissory  note,  he  assigned 
to  said  bank  all  his  right,  title,  and  interest  in  the  sums 
due  from  the  plaintiffs  on  estimates  Nos.  1  and  2,  said 
estimates  aggregating  204,356  feet  of  lumber,  on  which 
there  was  said  to  be  a  balance  due  of  $4  per  thousand 
feet  from  the  plaintiffs  to  said  Hall,  etc. 

The  fourth,  fifth,  sixth,  seventh,  and  eighth  para- 
graphs of  the  complaint  are  as  follows : 

IV.  '  *  That,  under  and  in  pursuance  of  said  contract 
and  agreement  between  the  plaintiffs  and  the  said  C. 
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H.  Hall,  the  latter  delivered  to  the  plaintiffs  on  the  6th 
day  of  April,  1911,  upon  said  mill  yard  at  Telocaset, 
169,075  feet  of  lumber  at  the  agreed  price  of  $8.50 
per  M.,  and  an  estimate  was  rendered  thereon  to  the 
said  C.  H.  Hall  by  plaintiffs  showing  a  balance  due  him 
of  $929.92;  on  April  29,  1911,  the  said  C.  H.  Hall  sold 
and  delivered  to  the  plaintiffs  at  said  mill  yard  28,970 
feet  of  lumber  at  $10.00  per  M.,  and  137,200  feet  of 
lumber  at  the  agreed  price  of  $8.50  per  M.,  anS  esti- 
mates were  rendered  thereon  by  plaintiffs  to  said  C. 
H.  Hall  showing  a  balance  due  him  of  $202.79  and 
$754.60  (not  $754.50),  all  of  said  estimates  aggregating 
the  sum  of  $1,887.31.^^ 

V.  ''That  the  said  C.  H.  Hall,  on  the  26th  day  of 
November,  1910,  gave  plaintiffs  a  written  order  to  for- 
ward all  money  due  him  on  said  estimates  that  should 
thereafter  be  made  in  his  favor  to  the  First  National 
Bank  of  Union,  to  be  placed  to  his  credit,  which  order 
was  duly  accepted  by  plaintiffs ;  that  plaintiffs  are  in- 
formed and  verily  believe,  and  therefore  allege,  that 
said  estimates,  after  they  were  delivered  to  the  said 
C.  H.  Hall  in  settlement  aforesaid,  were,  on  or  about 
the  dates  of  their  delivery  to  said  C.  H.  Hall,  sold  and 
transferred  or  delivered  to  the  First  National  Bank  of 
Union,  one  of  the  defendants  herein,  as  collateral  to 
secure  loans  of  85  per  centum  of  their  face  value,  or 
estimate,  and  that  said  bank  is  now  the  holder  thereof ; 
that  said  order  of  C.  H.  Hall  to  pay  said  estimates  to 
said  First  National  Bank  of  Union  has  never  been  re- 
voked by  him,  and  said  bank  has  demanded  payment  of 
the  whole  amount  due  on  said  estimates  from  pay- 
ments. ^ ' 

VL  ''That  on  the  10th  day  of  May,  1912,  and  before 
the  plaintiffs  had  made  settlement  or  payment  with  the 
said  C.  H.  Hall,  or  his  assigns,  all  moneys  due  the  said 
C.  H.  Hall,  or  his  assigns  by  the  plaintiffs,  and  espe- 
cially the  sum  designated  in  said  estimates,  were  at- 
tached and  garnished  by  the  Powder  Valley  State 
Bank,  one  of  the  defendants  herein,  in  an  action  prose- 
cuted by  said  bank  against  the  said  C.  H.  Hall,  in  the 
Circuit   Court   of  the   State   of   Oregon,   for  Union 
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County ;  that  said  attachment  and  garnishment  has  not 
been  released,  and  said  cause  is  still  pending.'' 

VII.  '^That^the  defendant  the  First  National  Bank 
of  Union  has  instituted  an  action  at  law  against  the 
plaintiffs  in  the  Circuit  Court  of  the  State  of  Oregon, 
for  Union  County,  to  recover  the  sum  of  $1,897.31 
alleged  to  be  due  said  defendant  from  these  plaintiffs 
by  virtue  of  an  assignment  to  said  First  National  Bank 
of  Union,  of  said  estimates  as  collateral  for  advance- 
ments made,  together  with  the  interest  on  said  esti- 
mates from  May  9,  1911,  and  said  defendant  in  said 
action  has  attached  certain  lumber  of  plaintiffs  at 
North  Powder,  Union  County,  Oregon ;  that  service  of 
summons  is  now  being  published  in  the  Union  Scout, 
but  is  not  yet  complete. ' ' 

VIII.  * '  That,  since  the  making  of  said  estimates  and 
balance  due  from  the  plaintiffs  to  the  said  C,  H.  Hall, 
plaintiffs  incurred  necessary  expenses  in  the  settle- 
ment of  the  business  affairs  between  them  under  said 
contract  and  agreement,  amounting  to  the  sum  of 
$137.04,  which  said  sum  is  now  due  from  said  C.  H. 
Hall  to  plaintiffs." 

The  defendants  answered,  denying  parts  of  the  com- 
plaint and  setting  up  their  respective  claims.  The 
reply  denied  most  of  the  new  matter  in  the  answer.  At 
the  beginning  of  the  trial,  the  parties  entered  into  the 
following  stipulation  in  open  court : 

*'It  is  hereby  agreed  by  and  between  the  parties  to 
this  suit  and  their  respective  counsel  that  each  of  the 
parties  waives  all  questions  as  to  the  sufficiency  of  the 
pleadings  herein,  and  that  they  expressly  consent  that 
the  court  sit  as  a  court  of  equity,  in  this  suit  in  inter- 
vention, and  try  out  and  determine  all  of  the  issues 
between  the  parties  hereto  and  enter  such  judgment 
and  decree  as  it  deems  proper  in  the  case ;  each  party 
reserving  the  right,  however,  to  appeal  the  case  to  the 
Supreme  Court,  if,  on  the  merits,  he  considers  his  cli- 
ent wronged  or  injured  in  any  manner  by  decree  of  this 
court" 
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The  Powder  Valley  State  Bank  by  its  said  answer 
alleged  that  the  amount  of  money  in  the  hands  of  the 
plaintiffs  belonging  to  C.  H.  Hall  was  $2,952.21  instead 
of  $1,887.87,  as  alleged  in  the  complaint. 

1,  2.  At  the  argument  considerable  was  said  as  to 
what  can  be  adjudicated  in  a  suit  of  interpleader,  or  in 
a  suit  in  the  nature  of  an  interpleader.  The  remedy 
by  interpleader  was  not  unknown  to  the  common  law, 
but  its  application  was  confined  within  very  narrow 
limits.  The  right  to  a  remedy  by  interpleader  was  rec- 
ognized in  detinue  quare  impedit  and  writs  of  right  of 
ward:  2  Story's  Equity  Jurisprudence,  §§  801,  802; 
23  Cyc,  pp.  2,  3. 

23  Cyc,  page  3,  defines  a  bill  of  interpleader  thus : 

**A  bill  of  interpleader  is  defined  to  be  a  bill  exhib- 
ited where  two  or  more  persons  severally  claim  the 
same  debt,  duty,  or  thing  from  the  •complainant,  under 
different  titles  or  separate  interests ;  and  he,  not  claim- 
ing any  title  or  interest  therein  himself,  and  not  knowing 
to  which  of  the  claimants  he  ought  of  right  to  render 
the  debt  or  duty  or  deliver  the  property,  is  either  mo- 
lested by  an  action  brought  against  him,  or  fears  that 
he  may  suffer  injury  from  their  conflicting  claims,  and 
therefore  prays  that  they  may  be  compelled  to  inter- 
plead and  state  their  several  claims,  so  that  the  court 
may  adjudge  to  whom  the  matter  or  thing  in  contro- 
versy belongs. ' ' 

The  same  volume,  on  page  29,  defines  a  bill  in  the 
nature  of  a  bill  of  interpleader  thus : 

**A  bill  in  the  nature  of  a  bill  of  interpleader  is  dis- 
tinguished from  a  bill  of  interpleader  proper  in  that 
there  are  grounds  of  equitable  jurisdiction  other  than 
the  mere  right  to  compel  the  defendants  to  interplead, 
and  the  complainant  may  seek  some  affirmative  equi- 
table relief.*^ 

Volume  8,  of  Wait's  Actions  &  Defenses,  pages  821, 
822,  speaking  of  a  strict  interpleader  suit,  says : 
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**The  only  relief  which  the  complainant  in  a  strict 
interpleader  suit  can  have,  in  case  he  shows  he  is  en- 
titled to  the  remedy,  is  permission  to  bring  the  thing 
about  which  the  defendants  are  disputing  into  court, 
and  thus  be  discharged  from  all  liability  in  respect  to 
it,  *  •  and  the  only  relief  which  can  be  given  a  defend- 
ant in  such  a  suit,  as  against  the  complainant,  is  a  dis- 
missal of  the  complainant's  bill,  which  may  always  be 
obtained  on  answer  alone.'' 

2  DanieU's  Chancery,  PL  &  Pr.  (6th  ed.),  page  1572, 
referring  to  bills  in  the  nature  of  bills  of  interpleader, 
says: 

'*  Although  a  bill  of  interpleader,  strictly  so  called, 
lies  only  when  the  party  applying  claims  no  interest 
in  the  subject  matter,  yet  there  are  many  cases  where 
a  bill  in  the  nature  of  a  bill  of  interpleader  will  lie  by 
a  party  in  interest,  to  ascertain  and  establish  his  own 
rights,  when  there  are  other  conflicting  rights  between 
third  parties." 

11  Ency.  PI.  &  Pr.  479,  says : 

**In  a  bill  of  interpleader,  the  plaintiflp  asks  only 
that  he  may  be  at  liberty  to  pay  the  money  or  deliver 
fhe  property  to  one  to  whom  it  of  right  belongs,  and 
be  protected  against  the  claims  of  both.  But  a  bill  in 
the  nature  of  a  bill  of  interpleader  will  lie  by  a  party 
in  interest,  to  ascertain  and  establish  his  own  rights, 
where  there  are  other  conflicting  rights  between  third 
persons." 

In  Baltimore  (t  0.  B.  Co.  v.  Arthur,  90  N.  T.  237,  the 
court  says : 

*'But  here  the  sum  admitted  to  be  due  is  not  the  sum 
for  which  Arthur  (the  creditor)  sues.  The  plaintiff 
(in  the  interpleader)  claims  to  retain  from  it  an 
alleged  indebtedness  for  freight.  The  amount  due 
cannot  be  the  subject  of  controversy,  in  an  inter- 
pleader suit,  and  this  difference  between  the  debt 
claimed  by  the  defendant,  and  the  sum  which  the  plain- 
tiff is  willing  to  pay,  presents  an  insuperable  objection 
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to  its  prosecution,  for  as  to  so  much  it  does  not  admit 
title  or  right  of  payment  in  either  claimant. '* 

In  Waiiams  v.  Matthews,  47  N.  J.  Eq.  196  (20  Atl. 
261),  the  facts  were  that  Matthews  had  built  for  Will- 
iams three  houses,  and  various  persons  served  notices 
on  Williams  claiming  portions  of  the  balance  due  Mat- 
thews under  the  contract  Williams  filed  a  bill  of 
interpleader,  making  Matthews  and  the  persons  claim- 
ing parts  of  the  amount  due  Matthews  parties,  and 
alleging  that  there  was  due  Matthews  $1,416.13.  Mat- 
thews and  the  other  defendants  answered,  claiming 
that  the  amount  due  was  not  $1,416.13,  but  $2,050. 

The  plaintiff  filed  a  motion  to  strike  out  all  parts  of 
the  answer  that  claimed  that  the  amount  owing  was 
more  than  the  complainant  admitted,  and,  passing  on 
these  motions,  the  court  says  inter  alia: 

**  Portions  of  these  answers  objected  to  question  the 
amount  stated  in  the  bill  to  be  due  on  the  contract. 
While  it  is  not  a  matter  over  which  an  issue  can  be 
framed  for  settlement  in  a  suit  of  strict  interpleader, 
it  may  be*  inquired  into  to  ascertain  if  the  action  is 
maintainable  (that  is,  as  the  only  proper  decree  is  that 
the  defendants  interplead  or  the  bill  be  dismissed) ; 
the  decree  cannot  adjudge  this  or  that  amount  due, 
but  the  amount  offered  to  be  paid  into  court  may  have 
a  controlling  influence  in  deciding  if  the  complainant 
is  simply  a  disinterested  stakeholder,  and  for  that  pur- 
pose be  inquired  into.  •  *  If,  as  was  alleged  on  the 
argument,  the  complainant  made  his  own  adjustment 
of  his  own  claims,  made  allowances  to  himself  and 
struck  his  own  balance,  over  which  he  asks  the  defend- 
ants to  litigate,  they  are  not  to  be  concluded  by  his 
averring  that  such  sum  is  the  amount  due,  and  that  he 
is  indifferent.  They  may,  by  answer,  show  he  is  not 
so,  and  is  interested  in  the  matter  of  the  controversy, 
*  •  I  am  of  opinion  that  the  defendants  are  entitled 
to  aver  and  prove  any  facts  which  show  that  the  com- 
plainant is  not  entitled  to  maintain  his  action  as  a 
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strict  interpleader,  and  will  advise  an  order  denying 
so  much  of  the  motion  as  procdeds  against  those  parts 
of  the  answer  respectively  taking  issue  with  the  aver- 
ment of  the  bill  as  to  the  amount  due." 

In  Maxwell  v.  Frazier,  52  Or.  187  (96  Pac.  550,  18 
L.  E.  A.  (N.  S.)  102),  the  court  says: 

**  Where  a  bill  of  interpleader  is  filed,  the  practice 
is,  first,  to  determine  whether  such  bill  will  lie.  If  it 
will  not,  it  is  useless  to  go  further.  If  it  will,  then, 
upon  bringing  the  property  in  dispute  into  court,  the 
complainant  is  discharged  from  further  liability,  *  * 
and  issues  cannot  be  made  *against  him,  except  as  to 
whether  the  case  is  a  proper  one  for  interpleader. 
But  the  court  will  require  the  defendants  to  interplead 
and  litigate  their  respective  rights  to  the  fund  in  dis- 
pute. '  ^ 

We  understand  the  case  last  cited  to  hold  that,  in 
case  of  interpleader,  the  only  issues  that  can  be  made 
up  against  the  plaintiff  are  those  intended  to  show  that 
the  case  is  not  one  proper  for  an  interpleader. 

In  interpleader  cases,  the  plaintiff  is  required  to  be 
a  disinterested  stakeholder  of  the  fund  or  property  in 
question,  and,  if  he  is  not,  he  cannot  maintain  the  suit. 
If  the  fund  in  dispute  is  a  debt  that  he  owes,  he  must, 
in  his  complaint,  admit  the  true  amount  owing.  If  he 
owes  $1,000,  it  will  not  suffice  to  admit  only  $500.  On 
the  other  hand,  the  defendants  cannot  defeat  the  suit 
for  interpleader  by  merely  alleging  in  their  answers 
that  the  debt  or  fund  is  greater  than  the  amount  al- 
leged by  the  complaint  or  bill.  In  order  to  defeat  the 
suit  for  interpleader  on  that  ground,  they  must  allege 
and  prove  that  the  fund  in  the  plaintiff's  hands  is 
greater  than  he  admits.  By  such  a  showing,  it  is  made 
to  appear  that  he  is  not  a  disinterested  stakeholder, 
and  hence  is  not  entitled  to  maintain  the  suit. 
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The  authorities  cited,  supra,  show  that  there  is  mate- 
rial difference  between  a  strict  bill  of  interpleader  and 
a  bill  in  the  nature  of  a  bill  of  interpleader.  The  lat- 
ter has  a  much  wider  scope  than  the  former.  What 
we  have  said,  supra,  does  not  apply  to  a  bill  in  the 
nature  of  a  bill  of  interpleader. 

3.  We  think  that  the  stipulation  that  the  parties  en- 
tered into  at  the  beginning  of  the  trial  and  set  out, 
supra,  authorized  the  court  to  try  all  material  matters 
alleged  in  the  pleadings. 

4.  The  question  to  be  finally  determined  is:  How 
much  money  did  the  plaintiffs  owe  C.  H.  HallT  The 
court  below  found  that  they  owed  him  $1,887.31,  which 
is  the  amount  that  the  plaintiffs  admitted  that  they 
owed  him. 

We  have  read  and  examined  the  evidence.  Mr.  C.  H. 
Brown  was  the  business  manager  of  the  plaintiffs,  and 
transacted  for  the  plaintiffs  practically  all  the  business 
with  Hall.  Brown  has  had  a  long  experience  in  the 
lumber  and  sawmill  business.  His  evidence  made  70 
pages  of  the  testimony,  and  he  was  cross-examined  at 
great  length.  His  evidence  and  that  of  Mr.  J.  L.  Cavi- 
ness  are  substantially  all  the  evidence  tending  to  show 
the  amount  that  was  owing  Hall,  except  some  exhibits 
offered  in  evidence. 

Although  Brown  was  an  employee  of  the  plaintiffs, 
he  appears  to  have  been  a  reasonably  fair  witness. 
He  went  into  all  the  facts  in  detail.  It  is  not  neces- 
sary to  review  the  evidence.  It  is  sufficient  to  say  that 
we  have  considered  it,  and  find  that  a  strong  prepon- 
derance of  the  evidence  shows  that  after  charging  the 
plaintiffs  with  everything  that  they  should  be  charged 
with,  and  deducting  therefrom  everything  which  they 
should  be  credited  with,  they  owe  C.  H.  Hall  a  bal- 
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ance  of  only  $1,887.31.    Hall  had  absconded,  and  hence 
his  evidence  was  not  taken. 

We  find  that  the  First  National  Bank  of  Union  is 
entitled  to  receive  said  sum  of  $1,887.31,  less  the  costs 
and  disbursements  of  the  plaintiffs  in  the  court  below. 

The  decree  of  the  court  below  is  affirmed. 

Affiblmed. 


Argued  March  25,  affirmed  June  2,  1914. 

WINGATE  V,  CLATSOP  COUNTY.* 

(142  Pac.  561.) 


Oonntiee  —  Indebtedness  —  Constltntlonal  Limitation  —  Voluntary  In- 
debtedness"— "Involuntary  Indebtedness." 

1.  WitHin  the  rule  that  Article  XI,  Section  10  of  the  CoDstitution, 
limiting  the  debts  which  a  county  may  create,  extends  only  to  volun- 
tary indebtedness;  "voluntary  indebtedness"  is  one  which  a  county 
may  evade  or  postpone  till  means  are  provided  for  the  payment  of  the 
expenses  incident  thereto,  and  an  "involuntary  indebtedness"  is  one 
imposed  by  law,  which  the  county  may  not  evade  or  postpone. 

Counties — Debts — Constitutional  Limitation. 

2.  Article  I,  Section  32  of  the  Constitution,  requires  all  taxation 
to  be  equal  and  uniform.  Article  tX,  Section  1,  requires  the  legisla- 
tive assembly  to  provide  by  law  for  uniform  and  equal  rate  of  assess- 
ment and  taxation,  and  to  prescribe  such  regulations  as  shall  secure 
a  just  valuation.  Section  937,  L.  O.  L.,  makes  the  county  court  the 
financial  business  agent  of  the  county.  Section  3586  requires  the  as- 
sessor to  assess  all  taxable  property  and  lands  at  their  true  cash  value. 
Held,  that  an  expenditure  incurred  by  the  county  court  in  cruising 
timber  land  for  the  purpose  of  assessment  for  taxation,  which  could 
not  be  made  equitably  by  the  assessor  without  assistance,  is  not  a 
voluntary  indebtedness  of  the  county  such  as  is  prohibited  by  Article 
XI,  Section  10  of  the  Constitution. 

[As  to  claims  against  counties  and  the  effect  of  allowance  or 
rejection  of  them,  see  note  in  55  Am.  St.  Bep.  203.] 

Counties — County  Board — Powers. 

3.  Under  Section  937,  L.  O.  L.,  giving  the  county  court  authority 
to  transact  county  business,  it  may,  unless  prohibited  by  law,  adopt 
such  means  as  in  its  judgment  shall  be  expedient  in  assisting  the 
county  officers  properly  to  discharge  the  duties  of  their  offices. 

*A8  to  the  creation  of  indebtedness  by  county  within  meaning  of 
debt  limit  provision,  see  note  in  37  L.  B.  A.  (N.  S.)  1058. 

Bkpobtib. 
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Prom  Clatsop :  James  TJ.  Campbell,  Judge. 

This  is  a  suit  by  G.  Wingate  against  Clatsop  County, 
Oregon,  Edward  C.  Judd,  County  Judge,  Fred  H. 
Moore  and  John  Frye,  County  Commissioners  of  Clat- 
sop County,  Oregon,  and  the  Nease  Timber  Company, 
The  lower  court  rendered  a  decree  in  favor  of  defend- 
ants and  plaintiff  appeals.  The  facts  disclosed  are 
set  forth  in  the  opinion  of  the  court.         Apfibmed. 

For  appellant  there  was  a  brief  over  the  name  of 
Messrs.  Snow  <&  McCamant,  with  an  oral  argument  by 
Mr.  Wallace  McCamant 

For  respondent,  Nease  Timber  Co.,  there  was  a  brief 
over  the  names  of  Mr.  H.  B.  Beckett  and  Messrs.  Wil- 
hur  d  Spencer,  with  an  oral  argument  by  Mr.  Beckett. 

For  respondent,  Clatsop  County,  there  was  a  brief, 
and  an  oral  argument  by  Mr.  George  C.  Fulton. 

Department  2.  Mr.  Justice  McNaby  delivered  the 
opinion  of  the  court. 

Displeased  at  the  action  of  the  county  court  of  Clat- 
sop County  in  entering  into  an  agreement  with  the 
Nease  Timber  Company  to  cruise  and  estimate  the 
value  of  the  timber  lands  in  the  county  and  in  execut- 
ing a  contract  for  the  construction  of  a  jail  therein, 
plaintiff  brings  this  suit  to  enjoin  the  county  court 
from  approving  any  claims  created  thereby  in  ex- 
cess of  $5,000,  upon  the  hypothesis  that  the  expendi- 
ture of  the  county  funds  in  excess  of  that  sum  is  in 
violation  of  Article  XI,  Section  10,  of  the  state  Con- 
stitution. On  March  16,  1913,  the  assessor  of  that 
county  invited  the  attention  of  the  county  court  to 
the  statement  that  timber  lands  to  the  value  of  many 
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millions  of  dollars  were  eluding  taxation,  and  that  it 
was  impossible  to  ascertain  the  value  of  the  lands  for 
assessment  purposes  without  having  the  lands  prop- 
erly cruised  and  a  record  made  thereof.  Upon  re- 
ceipt of  this  information,  the  county  court  made  an 
examination  of  the  subject  to  which  its  attention  had 
been  directed,  and  estimated  that  the  timber  lands  of 
the  county  were  undervalued  at  least  $46,000,000,  and 
that  it  was  unjust  to  the  owners  of  other  property  in 
the  county  that  such  timber  lands  should  escape  the 
burden  of  government,  and  thereupon  entered  into  a 
contract  with  the  Nease  Timber  Company  to  have  the 
timber  lands  cruised.  The  salient  features  of  the 
contract  provide  that  the  cruising  company  should 
make  a  careful,  complete,  and  thorough  cruise  and  es- 
timate of  the  timber  on  the  surveyed  lands  of  the 
county,  which  would  cruise  not  less  than  2,000,000  feet, 
board  measure,  sawlogs,  or  not  less  than  200,000  lineal 
feet  of  piling  to  each  section  of  land,  save  such  lands 
as  the  county  court  should,  from  time  to  time,  with- 
draw froni  the  contract.  The  company  agreed  to 
make  reports  containing  a  topographic  sketch  show- 
ing the  elevation  of  the  land  above  sea  level,  taken 
by  means  of  aneroid  barometers;  also,  showing  all 
openings,  clearings,  bums,  marshes,  rivers,  lakes, 
creeks,  trails,  roads,  waterfalls,  valuable  stones,  min- 
eral outcroppings,  and  all  other  topographic  features 
observed  by  the  cruisers,  including  a  general  descrip- 
tion of  the  land  cruised,  describing  its  adaptability  for 
agriculture,  grazing,  or  other  purposes  after  the  re- 
moval of  the  timber ;  the  character  of  the  different  va- 
rieties of  the  timber,  giving  the  average  stump  diam- 
eter; the  average  number  of  16-foot  logs  per  tree; 
the  percentage  of  surface  clear  timber;  also  a  descrip- 
tion of  the  logging  conditions,  showing  the  distance  to 
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outlets  such  as  railroads  or  driving  streams;  damage 
by  fire  or  otherwise,  or  the  probability  of  fire;  and 
furnish  all  blue-prints,  blanks,  and  binders.  In  con- 
sideration of  the  faithful  performance  of  the  contract 
upon  the  part  of  the  Nease  Timber  Company,  the 
county  court  agreed  to  pay  12%  cents  per  acre  for  all 
land  cruised  and  reported  by  the  company,  and  ac- 
cepted and  approved  by  the  county.  It  is  alleged  in 
the  answer  of  the  defendant  county  that  when  the 
cruise  shall  have  been  completed,  the  property  now 
and  heretofore  assessed  at  a  value  of  not  to  exceed 
$4,000,000  will  be  truly  and  properly  assessed  and 
valued  on  the  assessment-roll  at  a  sum  in  excess  of 
$50,000,000,  thereby  increasing  the  assessable  and  tax- 
able property  of  the  county  from  about  $10,000,000  to 
at  least  $55,000,000.  Further,  it  is  alleged,  and  much 
competent  proof  was  offered  in  support  thereof,  that 
a  goodly  part  of  the  lands  sought  to  be  cruised  are 
remotely  situated  from  highways,  being  practically  in- 
accessible to  persons  other  than  woodsmen,  and  wholly 
tminhabited,  the  lands  being  overgrown  with  under- 
brush, which  condition  renders  the  work  of  cruising 
insuperable  to  the  assessor.  On  the  17th  day  of  Sep- 
tember, 1913,  the  trial  court  entered  a  decree  dismiss- 
ing plaintiff's  complaint,  and  from  that  action  this 
appeal  is  taken. 

Counsel  agree  that  the  pre-eminent  question  sought 
to  be  determined  is  whether  the  contract  executed  by 
the  coimty  created  a  voluntary  indebtedness,  and 
therefore  within  the  prohibition  of  the  Constitution. 
Article  XI  of  Section  10  of  the  Constitution  as 
amended  by  Laws  of  1911,  page  11,  provides: 

**No  county  shall  create  any  debts  or  liabilities 
which  shall  singly  or  in  the  aggregate  exceed  the  sum 


71  Or.— 7 


98  WiNGATE  v.  Clatsop  County.  [71  Or. 

of  five  thousand  dollars,  except  to  suppress  insurrec- 
tion or  repel  invasion,  or  to  build  permanent  roads 
within  the  county,  but  debts  for  permanent  roads  shall 
be  incurred  only  on  approval  of  a  majority  of  those 
voting  on  the  question.^' 

1.  This  provision  of  the  Constitution  has  been  sub- 
jected to  judicial  determination  many  times,  and  with 
uninterrupted  harmony  of  expression  and  thought  this 
court  has  held  that  the  constitutional  inhibition  only 
extends  to  voluntary  indebtedness,  and  not  to  such  as 
is  thrust  upon  the  county  by  operation  of  law.  En- 
larging the  subject,  it  may  be  said  that  a  voluntary 
indebtedness  is  one  which  a  county  is  at  liberty  to 
evade  or  postpone  until  means  are  provided  for  the 
payment  of  the  expenses  incident  thereto,  while  an 
involuntary  indebtedness  is  a  liability  imposed  upon 
a  county  by  law,  and  which  it  is  not  privileged  to 
evade  or  postpone:  Grant  County  v.  Lake  County, 
17  Or.  453  (21  Pac.  447) ;  Wormington  v.  Pierce,  22 
Or.  606  (30  Pac.  450) ;  Burnett  v.  Markley,  23  Or.  436 
(31  Pac.  1050) ;  Municipal  Security  Co.  v.  Baker 
County,  33  Or.  338  (54  Pac.  174) ;  Eaton  v.  Mimnaugh, 
43  Or.  465  (73  Pac.  754) ;  Brix  v.  Clatsop  County,  46 
Or.  223  (80  Pac.  650) ;  Brockway  v.  Roseburg,  46  Or. 
82  (79  Pac.  335) ;  Cunningham  v.  Umatilla  County,  57 
Or.  519  (112  Pac.  437,  37  L.  E.  A.  (N.  S.)  1051) ;  Bow- 
ers  V.  Neil,  64  Or.  104  (128  Pac.  433). 

2.  Correctly  to  determine  the  character  of  the  in- 
debtedness created  by  reason  of  the  contract  sought 
to  be  enjoined,  we  must  turn  our  attention  to  the  du- 
ties imposed  upon  those  responsible  for  the  contract. 
The  organic  law  of  our  state  reads  that  all  taxation 
shall  be  equal  and  uniform.  Section  32  of  Article  I 
of  the  Constitution.  In  order  to  insure  uniformity 
of  assessment  and  taxation  the  Constitution  embodies 
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that  obligation  in  Section  1  of  Article  IX  of  the  Con- 
stitution : 

*^The  legislative  assembly  shall  provide  by  law  for 
uniform  and  equal  rate  of  assessment  and  taxation; 
and  shall  prescribe  such  regulations  as  shall  secure  a 
just  valuation  for  taxation  of  all  property,  both  real 
and  personal,  excepting  such  only  for  municipal,  edu- 
cational, literary,  scientific,  religious,  or  charitable 
purposes,  as  may  be  specially  exempted  by  law. ' ' 

The  architects  and  builders  of  the  Constitution 
wisely  saw  that  social  stability  was  impossible  with- 
out an  equitable  distribution  of  the  burden  of  civil 
government,  and,  to  avoid  the  ruinous  consequences 
of  inequitable  taxation,  imposed  upon  the  legislature 
the  enactment  of  such  laws  as  would  render  taxation 
equal  and  uniform. 

3.  Answering  this  paramount  injunction,  the  legis- 
lature, by  force  of  Section  937,  L.  0.  L.,  appointed  the 
county  court  the  financial  business  agent  of  the  county, 
charged  with  the  care  and  management  of  the  county 
property,  funds,  and  business,  and  to  fulfill  that  pur- 
pose the  fiscal  agent  may,  unless  prohibited  by  law, 
adopt  such  means  as  in  its  judgment  shall  be  expe- 
dient in  assisting  the  county  officers  properly  to  dis- 
charge the  duties  of  their  office:  Taylor  v.  Umatilla 
County,  6  Or.  394;  Burness  v.  Multnomah  County,  37 
Or.  472  (60  Pac.  1005) ;  State  ex  rel.  v.  Hall,  37  Or.  479 
(63  Pac.  13). 

In  the  case  of  Burnett  v.  Markley,  23  Or.  436  (31 
Pac.  1050),  Mr.  Justice  Bobert  S.  Bean  well  said: 

**It  is  the  'business'  of  the  county,  through  its  offi- 
cers and  agents,  to  see  that  all  tha  property  within  the 
county  liable  to  assessment  and  taxation,  be  placed 
upon  the  assessment-roll,  so  that  the  burdens  of  gov- 
ernment may  fall  in  like  proportion  upon  all.'* 
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Section  3586,  L.  0.  L.,  requires  that  the  assessor, 
after  qualifying,  shall  proceed  and  assess  all  taxable 
property  within  his  county,  and  that  all  lands  shall 
be  valued  at  their  true  cash  value,  taking  into  consid- 
eration the  improvements  on  the  land,  etc.  We  think 
the  testimony  forcibly  shows  that  it  was  impossible 
for  the  assessor  with  any  degree  of  accuracy  to  list 
and  assess  the  timber  in  the  **  continuous  woods  where 
rolls  the  Oregon,  ^^  on  account  of  the  impenetrable 
character  of  the  forests,  the  lack  of  essential  knowl- 
edge for  an  undertaking  of  that  kind,  and  the  want  of 
suitable  equipment ;  and  in  consequence  thereof,  a  stat- 
utory duty  devolved  upon  the  county  court,  as  the 
business  agent  of  the  county,  to  take  such  means  as 
its  judgment  would  suggest  more  equitably  to  appor- 
tion the  toll  of  taxation  which  mankind  has  paid 
through  the  flight  of  centuries  as  the  costs  of  civilized 
society.  While  absolute  uniformity  and  exact  equal- 
ity of  taxation  is  a  baseless  dream,  in  view  of  the  im- 
perfections of  humanity,  yet  approximation  is  not  un- 
attainable. Therefore  a  supreme  duty  rested  upon 
the  agencies  of  the  county  government  to  make  each 
citizen  pay  in  proportion  to  his  financial  strength.  So 
if  it  conclusively  appeared  to  the  county  court  that 
uniformity  in  taxation  could  not  be  reached  without 
the  execution  and  performance  of  the  contract  in  hand, 
it  became  its  plain  duty  to  cause  the  timber  to  be 
cruised,  in  view  of  the  constitutional  mandate,  for  no 
act  would  be  more  violative  of  the  fundamental  law  of 
the  state  than  to  tolerate  a  scheme  of  taxation  which 
would  rest  lightly  upon  one  and  press  heavily  on  an- 
other, irrespective  of  valuation  or  quantity  of  prop- 
erty. In  the  case  of  Eaton  v.  Mimnaugh,  43  Or.  473 
(73  Pac.  754),  this  court  with  propriety  held  that  the 
legislature  could  no  more  impose  a  debt  on  the  county 
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by  legislative  enactment  than  the  county  could  vol- 
untarily assume  it  as  against  the  disability  of  a  con- 
stitutional prohibition.  But  that  is  not  this  case. 
While  the  county  court  did  not  enter  into  the  contract 
under  thet  directions  of  any  particular  legislative  be- 
hest, save  as  guardian  of  the  county's  interests,  yet, 
the  statute  clothing  the  court  with  its  duties  and  re- 
sponsibilities finds  its  root  in  the  Constitution,  which 
requires  uniformity  and  equality  of  assessment  and 
taxation.  Considered  from  this  vantage  ground,  the 
court  was  acting  in  response  to  the  dictates  of  the 
Constitution  as  expressed  through  legislative  enact- 
ment. 

The  case  before  us  is  strikingly  similar  to  that  of 
Burnett  v.  Markley,  23  Or.  436  (31  Pac.  1050),  the 
facts  of  which  disclose  that  the  county  court  of  Benton 
County  entered  into  a  contract  for  the  preparation  of 
present  ownership  books  to  facilitate  the  assessor  in 
listing  the  property  of  his  county.  In  upholding  the 
contract,  the  court  said: 

**It  is  a  matter  of  common  knowledge  that  under 
our  present  system  of  listing  and  assessing  property, 
it  is  practically  impossible  for  the  assessor  to  list 
and  assess  all  the  property  in  his  county  without  some 
such  aid  as  was  to  be  provided  by  the  contract  in 
question  here.  There  was  no  attempt  by  the  county  ^ 
court  by  this  contract  to  usurp  or  interfere  with  the 
duties  of  the  assessor;  but,  on  the  other  hand,  the  ob- 
ject was  to  provide  a  present  ownership  list  to  assist 
him  in  the  discharge  of  the  duties  of  his  office,  and  en- 
able him  to  list  and  assess  a  large  amount  of  real  es- 
tate which  had  heretofore  escaped  taxation,  amount- 
ing in  value,  as  the  record  discloses,  to  over  $650,000. 
We  think,  therefore,  the  contract  in  question  was  such 
a  one  as  the  county  had  power  and  authority  to  make. ' ' 

To  obey  the  mandates  of  the  Constitution  as  ex- 
pressed through  statute,  and  fairly  to  distribute  the 
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burdens  of  government,  is  a  duty  that  admits  of  no 
evasion,  and  the  expenditures  necessary  therefor  are 
such  in  character  as  to  create  an  involuntary  indebt- 
edness, stationed  without  the  pale  of  the  constitutional 
inhibition. 

The  learned  counsel  for  appellant  complains  of  the 
court's  refusal  to  grant  a  permanent  injunction 
against  the  construction  of  the  county  jail,  urging  the 
same  constitutional  disability  invoked  against  the  con- 
tract with  the  Nease  Timber  Company.  The  records 
of  Clatsop  County  unfold  that  the  county  court,  at  its 
term  in  January,  1913,  made  provision  for  a  special 
tax  to  be  levied  upon  the  taxable  property  in  the 
county,  amounting  to  $15,000,  to  be  used  in  the  con- 
struction and  furnishing  of  a  county 'jail,  a  special 
fund  being  thereby  created.  It  is  conceded  that  the 
amount  of  money  the  county  proposes  to  expend  for 
the  construction  of  the  jail  does  not  exceed  the  amount 
of  the  appropriation. 

From  a  collation  of  the  best  judicial  thought  before 
us,  we  are  brought  to  the  conclusion  that,  where  a  fund 
has  been  provided  for,  although  not  collected,  or 
where  an  appropriation  has  been  made  of  anticipated 
revenue,  and  the  contract  is  payable  out  of  such  funds, 
the  contract  does  not  create  an  indebtedness  within  the 
meaning  of  the  Constitution.  This  view  seems  to  be  in 
accord  with  the  decisions  of  this  state  as  exemplified 
in  Municipal  Security  Co.  v.  Baker  County,  33  Or.  338 
(54  Pac.  174) ;  Eaton  v.  Mimnaugh,  43  Or.  465  (73  Pac. 
754) ;  Bowers  v.  Neil,  64  Or.  104  (128  Pac.  433).  In- 
evitably from  these  conclusions  the  decree  of  the  lower 
court  must  be  affirmed.  Affirmed. 

Mr.  Chief  Justice  McBride,  Mb.  Justice  Bean  and 
Mr.  Justice  Eakin  concur. 
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Argued  April  21,  affirmed  June  2,  1914. 

GEANTS  PASS  HARDWARE  CO.  v.  CALVERT. 

(142  Pac.  569.) 

Pleadl]ig--Ooiiclii8iyen688  on  Paxty  Pleading. 

1.  In  a  suit  by  a  corporation  against  former  stockholders,  where 
the  complaint  alleges  that  the  board  of  directors  authorized  the 
transfer  of  certain  property  to  the  defendants,  evidence  on  behalf  of 
plaintiff  that  the  transfer  wafi  not  so  authorized  is  irrelevant. 

Oorporatlons — ^Actions — evidence. 

2.  In  a  suit  by  a  corporation  against  former  stockholders,  evidence 
held  not  to  sustain  a  charge  that  defendants  claimed  that  the  cor- 
poration never  paid  anything  for  property  transferred  by  it  to  them, 
but  to  show  that  the  defendants  notified  purchasers  of  their  stock  that 
the  property  did  not  belong  to  the  company,  and  that,  if  they  bought 
stock,  they  would  obtain  no  interest  in  the  property. 

[As  to  right  of  corporation  or  stockholders  to  maintain  suits 
against  officers  to  call  them  to  an  accounting,  or  set  aside  their 
acts,  see  note  in  41  Am.  Dec.  367.] 

CorporatldnB — ^Dividends — Transfer  of  Property — ^Evidence. 

3.  In  a  suit  by  a  corporation  against  former  stockholders,  evidence 
held  to  show  that  a  transfer  of  real  property  to  defendants  was  a 
property  dividend. 

Corporations— Dividends — ^Property  Dividend. 

4.  A  corporation  can  lawfully  pay  dividends  in  property. 

[As  to  the  difference  between  stock  and  cash  dividends,  see 
note,   118  Am.  St.  Bep.  162.] 

Corporations — Dividends — Declaration. 

5.  Where  the  minutes  of  a  corporation  show  that  its  net  profits 
for  the  three  preceding  years  amounted  to  a  certain  sum,  a  direction 
that  the  sum  be  credited  to  the  stockholders  in  proportion  to  the 
amount  of  stock  owned  by  them  respectively  eonstituted  a  proper 
dividend. 

Corporations — ^Dividends — Stock  Dividends. 

6.  Where  stock  is  issued  to  all  the  stockholders  in  a  corporation 
with  the  agreement  that  they  shall  not  be  called  upon  to  pay  for  it 
and  all  the  stockholders  agree  to  the  contract,  the  agreement,  in  the 
absence  of  fraud,  is  binding  on  the  corporation,  though  not  valid  as 
against  creditors. 

Corporations — ^Functions  and  Dealings — ^Dealing  With  Stockholders. 

7.  A  direction  by  corporate  directors  to  issue  stock  to  two  of  the 
stockholders  and  charge  them  with  the  par  value  is  binding  on  the 
corporation. 
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Corporation*— Jurlfldlctioii—Bemedy  at  Law. 

8.  A  corporation  has  a  plain,  speedy,  and  adequate  remedy  at  law 
against  former  stockholders  for  merchandise  taken  from  plaintiiTs 
store  which  was  not  charged  against  them,  and  a  suit  in  equity  there- 
for cannot  be  maintained. 

From  Josephine :  Frank  M.  Calkins,  Judge. 

This  is  a  suit  by  the  Grants  Pass  Hardware  Com- 
pany, a  corporation,  against  J.  L.  Calvert  and  Joseph 
Wolke.  From  a  decree  in  favor  of  defendants,  plain- 
tiff appeals.  The  facts  are  stated  in  the  opinion  of 
the  court.  Affibmed. 

For  appellant  there  was  a  brief  over  the  names  of 
Mr.  B.  S.  Taylor  and  Mr.  Asa  G.  Hough,  with  an  oral 
argument  by  Mr.  Hough. 

For  respondents  there  was  a  brief  and  an  oral  argu- 
ment by  Mr.  H.  D.  Norton. 

Department  2.  Mb.  Justice  Bamset  delivered  the 
opinion  of  the  court. 

On  October  18, 1911,  J.  L.  Calvert,  one  of  the  defend- 
ants herein,  as  plaintiff  therein,  commenced  an  action 
at  law  in  the  court  below  against  the  Grants  Pass 
Hardware  Company,  as  defendant  therein,  to  recover 
the  aggregate  sum  of  $4,877.41  from  the  defendant  in 
said  action. 

The  defendant  in  said  action  filed  an  answer  therein 
alleging  that  it  had  no  plain,  speedy,  or  adequate 
remedy  at  law,  and,  at  the  same  time,  filed  in  said  court 
a  complaint  in  the  nature  of  a  cross-bill,  making  J.  L. 
Calvert  the  plaintiff  in  said  action  at  law  and  Joseph 
Wolke  defendants,  and  itself  the  plaintiff  in  said  cross- 
bill. The  cross-bill  alleges,  inter  alia,  the  commence- 
ment of  said  action  at  law,  and  the  filing  of  said 
answer '  therein,  and  that  the  plaintiff  herein  is  a 
corporation. 
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The  cross-bill  alleges  also  that,  when  the  plaintiff 
was  incorporated,  its  capital  stock  amounted  to  only 
$25,000,  divided  into  250  shares  of  $100  each,  and  that 
it  was  so  incorporated  about  1903 ;  that  the  defendant 
Joseph  Wolke,  one  of  the  defendants,  became  a 
director  of  said  company  in  1903,  and  remained  a 
director  until  May  16,  1911,  and  that  the  defendant  J. 
L.  Calvert  became  a  director  of  the  company  in  1904, 
and  remained  a  director  until  May  16,  1911. 

The  cross-bill  alleges  also  that  on  the  20th  day  of 
January,  1908,  the  capital  stock  of  the  plaintiff  was  in- 
creased from  $25,000  to  $50,000,  and  that  said  last- 
named  amount  has  remained  as  the  amount  of  the 
capital  stock  of  said  company ;  that  on  the  20th  day  of 
January,  1907,  the  total  capital  stock  of  said  company 
that  had  been  issued  amounted  to  172  shares  of  the 
par  value  of  $100  each,  of  which  the  defendant  Joseph 
Wolke  owned  66  shares,  and  J.  L.  Calvert,  the  defend- 
ant, owned  56  shares;  that  the  directors  of  the  com- 
pany at  that  time  were  the  defendants,  Wolke  and 
Calvert,  and  T.  S.  Harvey;  that  the  defendants,  T.  S. 
Harvey,  and  one  Carlson  owned  all  the  capital  stock 
of  the  defendant  then  issued. 

The  cross-bill  alleges  also  that  said  stockholders 
fraudulently,  and  with  the  intent  to  appropriate  to 
themselves  a  portion  of  the  assets  of  said  corporation, 
and  without  any  authority  so  to  do,  directed  that  said 
stockholders  each  be  credited  upon  their  personal  ac- 
count with  said  corporation  with  certain  sums  of 
money,  among  which  are  the  following :  To  defendant  J. 
Wolke,  the  sum  of  $8,381.31,  to  defendant  J.  L.  Calvert, 
the  sum  of  $6,710,  and  said  credits  were  thereafter 
made  upon  the  books  of  the  corporation ;  that  upon  the 
same  day,  and  fraudulently  and  unlawfully,  and  with- 
out any  right  so  to  do,  the  said  stockholders  did  order 


^/ 
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certain  shares  of  the  unissued  capital  stock  of  said 
corporation  to  be  issued  to  its  said  stockholders,  among, 
whom  were  J.  Wolke,  defendant,  37  shares,  and  J.  L. 
Calvert,  defendant,  36  shares,  and  the  said  shares  were 
thereafter  issued  to  said  defendants,  Wolke  and  Cal- 
vert, without  any  authority  of  law  so  to  do,  and  with- 
out any  payment  having  been  made  for  said  shares  to 
said  corporation,  and  said  corporation  has  at  no  time 
received  any  compensation  whatever  for  said  stock  so 
issued ;  that  said  shares  were  and  are  of  the  par  value 
of  $100  each. 

The  cross-bill  alleges  also,  in  substance,  that  on 
January  20,  1908,  the  defendants,  Wolke  and  Calvert, 
and  T.  S.  Harvey  were  the  directors  of  said  corpora- 
tion, and  did  on  said  day,  under  a  resolution  of  said 
board  of  directors,  and  unlawfully  and  fraudulently, 
set  apart  and  appropriate  to  themselves,  and  to  the 
other  stockholders  of  said  corporation,  the  sum  of 
$10,000,  and  ordered  that  said  amount  be  credited  to 
the  personal  account  of  said  stockholders  in  proportion 
to  the  number  of  shares  that  each  held  as  compared 
with  the  total  shares  that  had  been  issued  by  said  cor- 
poration, and  thereafter  said  amounts  were  credited 
upon  the  books  of  said  corporation,  to  wit,  to  defend- 
ant Calvert  $ ,  and  to  the  defendant  Wolke  $ ; 

that  upon  the  same  day,  and  fraudulently  and  unlaw- 
fully, and  without  any  authority  so  to  do,  the  said 
board  of  directors  ordered  certain  shares  of  unissued 
stock  of  said  corporation  to  be  issued  to  its  said  stock- 
holders, and  thereafter,  in  pursuance  of  such  order, 
without  any  authority  so  to  do,  there  was  issued  to  the 
defendant  Wolke  42  shares,  and  to  the  defendant  Cal- 
vert 26  shares,  without  any  payment  having  been  made 
for  said  shares  to  said  corporation,  and  said  corpora- 
tion has  at  no  time  received  any  compensation  what^ 
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ever  for  said  stock  so  issued ;  that  upon  the  19th  day  of 
September,  1908,  the  plaintiff  corporation  purchased 
certain  real  estate  with  the  improvements  thereon,  in 
the  city  of  Grants  Pass,  Oregon,  described  as  lots  17 
and  18,  and  the  south  half  of  lots  13,  14,  15  and  16  in 
block  50  of  Grants  Pass,  and  paid  for  said  real  estate 
from  the  assets  of  said  corporation;  that  at  the  time 
of  said  purchase  there  was  paid  in  cash  by  plaintiff  the 
sum  of  $3,666.66,  and  its  written  obligation  given  for 
the  balance  of  said  purchase  price,  being  the  sum  of 
$7,333.34,  the  total  price  of  said  real  estate  being 
$11,000;  that  on  the  10th  day  of  May,  1911,  and  while 
the  plaintiff  was  still  the  owner  of  said  real  estate  here- 
inbefore described,  these  defendants,  Jos.  Wolke  and 
J.  L.  Calvert,  with  the  intent  to  defraud  the  plaintiff 
herein,  came  before  the  directors  and  stockholders  of 
said  corporation,  and  falsely  claimed  and  stated  that 
the  title  to  the  said  real  estate  was  held  by  said  cor- 
poration in  trust  for  them,  the  said  defendants  herein, 
and  falsely  claimed  and  stated  that  said  real  estate  was 
no  part  of  the  assets  of  said  corporation,  and  that  no 
money  or  property  of  the  corporation  had  ever  been 
used  as  a  payment  or  part  payment  for  said  real  estate, 
and  demanded  that  said  real  estate  be  conveyed  to 
them,  claiming  that  they  were  the  true  owners  thereof ; 
that  the  plaintiff  was  not  at  that  time  informed  as  to 
the  truth  of  said  statements,  and  believed  the  state- 
ments of  the  defendants  in  that  regard,  and  did,  upon 
said  day,  at  the  request  of  the  defendants,  authorize 
its  president  and  secretary  to  execute  a  deed  to  said 
real  estate  of  an  undivided  one-half  interest  therein  to 
the  defendant  J.  L.  Calvert,  and  said  corporation,  by 
its  president  and  secretary,  relying  on  said  representa- 
tions of  said  defendants,  and  believing  in  the  truth 
thereof,  executed  and  delivered  to  said  J.  L.  Calvert 
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said  deed  for  an  undivided  one  half  of  said  real  estate, 
and  said  corporation  did  thereafter  and  upon  or  about 
the  19th  day  of  May,  1911,  by  reason  of  said  false  and 
fraudulent  representations  made  as  aforesaid  to  them 
by  defendants  herein,  authorize  the  president  and 
secretary  of  said  corporation  to  make,  execute,  and  de- 
liver to  the  defendant  Joseph  Wolke  also  a  deed  for 
the  undivided  one  half  of  said  real  estate ;  that  a  deed 
for  the  undivided  one  half  of  said  real  estate  was 
thereafter  made,  executed,  and  delivered  to  the  said 
Wolke,  and  the  plaintiff  shows  that  said  deeds,  as 
aforesaid,  executed  to  the  defendants,  were  made  with- 
out any  consideration  therefor,  and  with  the  full  be- 
lief that  the  statements  made  by  said  J.  L.  Calvert  and 
the  said  Joseph  Wolke,  as  hereinbefore  set  forth,  were 
true. 

The  plaintiff  alleges  also,  in  substance,  that  after  the 
purchase  of  said  real  estate  by  the  defendants,  and 
before  the  execution  of  said  deeds  to  the  defendants, 
the  defendants  made  large  and  various  improvements 
upon  said  property,  and  used  a  large  quantity  of  mer- 
chandise, consisting  of  hardware  and  building  mate- 
rial, said  merchandise  being  the  property  of  the 
plaintiff  herein,  of  the  value  of  which  plaintiff  is  not 
informed,  but  believes  to  be  $2,500,  and  therefore  al- 
leges the  same  was  used  in  making  improvements  upon 
the  said  real  estate,  and  that  no  charge  of  any  kind  or 
any  account  of  any  kind  was  kept  by  plaintiff  for  said 
goods,  wares,  and  merchandise,  nor  was  there  ever  any 
payment  whatever  made  for  the  same. 

The  plaintiff  alleges  also,  in  substance,  that  there 
has  been,  during  all  the  times  mentioned  in  the  cross- 
bill, an  open  account  between  the  plaintiff  and  the 
defendants  herein,  and  that  the  defendants  have  and 
each  of  them  has  at  various  times  drawn  large  sums 
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of  money  from  the  plaintiff  and  defendants,  and  each 
of  them  has  drawn  the  sums  of  money,  so  as  aforesaid 
credited  to  them,  and  illegally  appropriated  from  the 
assets  of  said  corporation  and  the  whole  thereof. 

The  bill  prays  for  an  accounting*  etc.  A  demurrer 
to  the  cross-bill  was  overruled.  The  defendants  an- 
swered, denying  much  of  the  cross-bill,  and  setting  up 
a  large  amount  of  new  matter,  including  an  estoppel, 
etc.  The  reply  denied  most  of  the  answer.  The  trial 
court  rendered  a  decree,  dismissing  the  cross-bill,  etc. 
The  plaintiff  appeals. 

The  evidence  is  voluminous.  We  have  read  it,  but 
it  is  impracticable  to  set  it  forth. 

1.  There  was  some  evidence  produced  by  the  plain- 
tiff in  an  attempt  to  show  that  the  board  of  directors 
did  not  authorize  the  president  and  the  secretary  of 
the  plaintiff  to  execute  to  the  defendants,  Calvert  and 
Wolke,  deeds  conveying  to  them  the  real  property  re- 
ferred to  in  the  pleadings  and  the  evidence  as  the 
Layton  Hotel  property.  The  minute-book  of  the  com- 
pany shows  that  they  were  authorized  to  make  these 
deeds ;  but  the  plaintiff  attempts  to  impeach  these  min- 
utes. All  evidence  on  that  point  was  irrelevant,  be- 
cause the  allegations  of  the  cross-bill  show  that  the 
president  and  the  secretary  were  authorized  by  the 
corporation  to  execute  said  deeds. 

The  sixth  paragraph  of  the  cross-bill  alleges,  in  sub- 
stance, that  the  defendants,  on  May  16,  1911,  went  be- 
fore the  directors  and  stockholders  of  the  plaintiff  and 
claimed  that  the  title  to  said  real  property  was  held 
by  the  company  in  trust  for  them,  and  demanded  that 
the  same  be  conveyed  to  them,  and  *  *  that  the  plaintiff 
was  not  at  that  time  informed  as  to  the  truth  of  said 
statements,  and  believed  the  statements  of  said  de- 
fendants in  that  regard,  and  did,  upon  said  day,  and  at 
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the  request  of  said  defendants,  authorize  its  president 
and  secretary  to  execute  a  deed  to  said  real  estate  of 
an  undivided  one-half  interest  therein  to  the  defend- 
ant J.  L.  Calvert. '  *  The  cross-bill  contains  a  like  alle- 
gation showing  that  the  corporation  did  also  authorize 
its  president  and  secretary  to  execute  a  deed,  convey- 
ing an  undivided  one-half  interest  in  said  real  property 
to  the  defendant  Jos.  Wolke.  The  cross-bill  alleges 
also  that  the  president  and  the  secretary  did  convey 
a  one-half  interest  in  said  real  property  to  each  of  the 
defendants. 

The  allegation  of  the  cross-bill  is  express  that  the 
defendants  went  before  the  stockholders  and  the 
directors  of  the  plaintiff  and  represented  to  them  that 
the  company  was  holding  said  real  property  in  trust 
for  them,  and  demanded  that  said  real  property  be 
conveyed  to  them,  and  that  the  plaintiff  did,  upon  said 
day,  authorize  its  president  and  secretary  to  execute 
a  deed  to  said  real  property  of  an.  undivided  one-half 
interest  therein  to  the  defendant  J.  L.  Calvert,  etc. 
This  allegation  shows  that  the  president  and  the  secre- 
tary were  authorized  to  make  said  deeds. 

1  Ency.  of  Evidence,  page  613,  says : 

''Such  judicial  admissions  as  are  made  as  a  substi- 
tute for  evidence  that  might  be  adduced  by  either  side 
are  conclusive  for  the  purposes  of  the  trial  and  on 
appeal.  So  a  party  is  conclusively  hound  for  the  same 
purposes  by  an  admission  in  his  pleading/' 

In  this  case,  the  plaintiff,  by  its  cross-bill,  alleges 
expressly  that  the  president  and  the  secretary  were 
authorized  by  the  plaintiff  to  execute  the  deeds  of  con- 
veyance referred  to,  and  this  allegation  is  conclusive 
upon  the  plaintiff.  The  cross-bill  expressly  alleges 
that  the  officers  were  authorized  to  execute  the  deeds, 
but  alleges  that  this  authorization  was  obtained  by 
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fraud.  Evidence  to  show  fraud  is  relevant,  but  evi- 
dence tending  to  show  that  the  board  of  directors  did 
not  authorize  the  corporation  oflScers  to  execute  the 
deed  is  irrelevant. 

2,  3.  The  sixth  paragraph  of  the  cross-bill  alleges, 
in  substance: 

*  *  That  the  defendants  went  before  the  directors  and 
stockholders  of  the  corporation  with  intent  to  defraud 
the  plaintiff,  and  falsely  claimed  and  stated  that  the 
title  to  the  real  estate  [the  Layton  Hotel  property] 
was  held  by  said  corporation  in  trust  for  them,  *  * 
and  falsely  claimed  and  stated  that  said  real  estate  was 
no  part  of  the  assets  of  said  corporation,  and  that  no 
money  or  property  of  the  corporation  had  ever  been 
used  as  a  payment  or  part  payment  for  said  real 
estate.** 

The  foregoing  extract  contains  the  alleged  false 
claims  and  statements  that  the  cross-bill  alleges  were 
made  by  the  defendants  to  induce  the  corporation  to 
execute  to  them  the  deeds  for  said  property. 

The  representations  were  that  the  corporation  held 
said  property  in  trust  for  the  defendants,  and  that  said 
property  was  no  part  of  the  assets  of  said  company, 
and  that  no  money  or  property  of  the  corporation  had 
been  used  as  payment  or  part  payment  for  said  real 
property.  The  bill  alleges  also  that  no  consideration 
was  paid  by  the  defendants  for  the  conveyance  of  said 
real  property  to  them.  The  answer  denies  all  of  said 
allegations,  except  that  the  plaintiff  conveyed  said 
premises  to  the  defendant. 

J.  M.  Tetherow,  president  and  a  stockholder  of  the 
plaintiff,  who,  as  president  of  the  corporation,  exe- 
cuted the  said  deeds  to  the  defendants,  as  a  witness  for 
the  plaintiff,  testified,  in  substance,  that  Wolke  never 
made  any  statements  to  obtain  a  deed  for  said  prop- 
erty, but  that  Calvert  did  make  statements  for  that 
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purpose,  and  he  says  that  Calvert  stated  to  him  that 
they  (Calvert  and  Wolke)  bought  the  property  tvith 
their  dividends,  and  that  it  did  not  cost  the  corpora- 
tion a  dollar,  and  that  he  said  that  it  belonged  to  him 
and  Wolke ;  that  it  had  been  carried  in  the  name  of  the 
corporation,  but  that  the  corporation  had  never  paid 
for  it.  This  witness  admits  that  when  he  bought  stock 
in  the  company,  quite  awhile  before  the  deeds  were 
made,  he  did  not  think  that  he  was  buying  any  interest 
in  the  said  real  property,  and  that  he  understood  when 
he  bought  his  stock  that  the  real  estate  did  not  belong 
to  the  company. 

W.  H.  Taylor,  a  brother  in  law  of  Mr.  Tetherow,  and 
a  stockholder  and  a  director  in  the  corporation,  as  a 
witness  for  the  plaintiff,  testified  that  he  bought  stock 
in  the  company  about  February  7,  1911,  before  the 
deeds  were  made;  that  when  he  bought  stock  in  the 
company  he  did  not  understand  that  he  was  buying 
any  interest  in  the  Layton  Hotel  property,  and  when 
Calvert  was  trying  to  have  the  deed  made  Calvert  said 
that  the  hotel  property  belonged  to  him  and  Wolke, 
and  that  the  company  had  no  money  in  it,  although  it 
stood  in  the  name  of  the  company. 

James  A.  Smith,  a  director  and  stockholder  in  the 
company,  as  a  witness  for  the  plaintiff,  testifies  that  he 
bought  stock  in  the  company  in  April,  1911,  before  the 
deeds  were  made ;  that  when  he  bought  his  stock  he  did 
not  think  that  he  was  buying  any  interest  in  the  Layton 
Hotel  property;  that  when  Calvert  was  trying  to  get 
them  to  make  the  deed,  he  said  the  hotel  property  be- 
longed to  him  and  Wolke,  and  that  the  company  had 
nothing  to  do  with  it. 

W.  H.  Pattillo,  a  former  stockholder,  as  a  witness 
for  the  defendants,  testifies  that  before  he  sold  his 
stock,  and  before  the  deeds  were  made,  he  told  Tethe- 
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row  and  Taylor  (now  directors),  when  he  was  trying 
to  sell  them  his  stock,  that  he  reserved  his  interest  in 
the  hotel  property  and  the  charged  off  accounts,  and 
when  he  transferred  his  stock  to  them  he  said  that  he 
reserved  his  interest  in  the  Layton  Hotel.  The  evi- 
dence shows  that  ahout  May,  1911,  Patillo  sold  his  in- 
terest in  the  Layton  Hotel  property  to  the  defendants 
for  $1,971.  Mr.  Pattillo  says :  That  when  they  bought 
the  Layton  Hotel  property  they  were  to  pay  for  it 
$11,000.  They  paid  a  third  down  ($3,666.66),  and 
gave  a  mortgage  for  the  other  two  thirds.  The 
$3,666.66  was  paid  with  company  funds,  and  the  com- 
pany paid  the  taxes  on  it,  and  received  the  rents  from 
it.  That  they  carried  it  about  two  years.  That  he 
and  the  defendants  owned  all  of  the  stock  in  the  com- 
pany. That  the  three  stockholders  (he  and  the  defend- 
ants) understood  each  other  as  one  family  (Evidence, 
p.  128).  That  they  decided  that  the  property  (the 
Layton  Hotel  property)  should  be  deeded  to  them  as 
their  interest  showed  on  the  books ;  but  they  did  not 
make  the  deed.  When  the  witness  sold  his  stock  her 
reserved  his  interest  in  the  hotel  property,  and  later 
sold  it  to  the  defendants. 

This  witness  was  bookkeeper  for  the  company,  and 
made  the  inventory  of  the  company's  business  for 
1910.  This  was  done  in  January,  1911,  but  the  inven- 
tory  covered  the  year  1910.  His  statements  showed  a 
gain  for  that  year  of  $8,103.56.  The  directors  dis- 
tributed this  $8,103.56  as  follows :  To  Jos.  Wolke,  by 
crediting  his  account,  $1,574.67;  to  J.  L.  Calvert 
$1,355.90 ;  to  W.  H.  Pattillo  $704.11 ;  to  John  Tetherow 
$247.58;  surplus  $308.40;  charged  accounts  $246.24; 
real  estate  (the  Layton  Hotel  property)  charged  off 
$3,666.66.  These  items  were  contained  in  the  state- 
ment read  by  Pattillo  at  the  stockholders*  meeting.    By 

710*.- 
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the  minutes  of  the  meeting  of  the  stockholders,  held 
January  20,  1911,  being  the  one  referred  to  by  said 
witness,  it  appears  that  there  were  present  Tetherow, 
Calvert,  Wolke,  and  Pattillo.    Said  minutes  state : 

*'0n  report  of  the  secretary  it  was  found  that  the 
net  earnings  of  the  company  for  the  year  1910  was 
$4,190.66,  after  charging  of  real  estate  $3,666.66  (the 
Lay  ton  Hotel  property)  and  bad  accounts  $246.24,  and 
declaring  a  dividend  of  9  per  cent,  leaving  a  surplus  of 
$304.50  to  be  credited  to  the  surplus  fund.** 

According  to  the  evidence  of  the  witness  Pattillo,  it 
was  the  understanding  of  the  stockholders  and  the 
directors  that  the  real  estate  '^charged  off'*  as  stated 
supra  was  to  go  to  him  and  the  defendants  as  a  sort 
of  property  dividend.  This  witness  says  (Evidence, 
pp.  165,  166)  that  before  Tetherow  became  a  stock- 
holder in  the  company  the  witness,  Calvert,  and  Wolke 
(who  owned  all  the  stock  at  that  time)  talked  over  the 
matter  of  deeding  the  Layton  Hotel  property,  but  that 
the  matter  was  not  attended  to  then. 

The  defendant  Calvert  testifies: 

**We  had  decided  before  Mr.  Tetherow  ever  bought 
any  of  the  stock  in  the  concern  to  deed  it  (the  Layton 
Hotel  property)  out.'* 

And  he  says  that  by  *  *  we  *  *  he  means  Pattillo,  Wolke, 
and  himself  (all  the  stockholders  at  that  time),  and, 
continuing,  he  says : 

*  *  Mr.  Patillo,  you  understand  that  he  paid  Mr.  Har- 
vey for  all  his  stock.  He  bought  his  stock  from  Mr. 
Harvey,  and  Mr.  Harvey,  owned  his  stock  at  the  time 
we  bought  the  hotel,  and  I  didn't  understand.  I  had 
it  in  my  mind  that  Mr.  Harvey  held  some  of  his  stock 
as  security  for  the  payment  on  it.  You  understand, 
whenever  that  was  straightened  up,  we  would  make 
the  deed.  *  *  That  was  the  understanding  among  the 
stockholders,  *  *  and  we  never  did  that  on  that  ac- 
count.   That  was  one  of  the  reasons  it  never  had  been 
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deeded  before  Mr.  Tetherow  ever  bought  any  stock  in 
the  concern.  Then,  after  Mr.  Tetherow  had  bought  an 
interest  in  the  concern,  we  said  we  would  leave  it  until 
the  annual  meeting  of  the  stockholders,  and,  at  the  an- 
nual meeting  of  the  stockholders,  it  was  bought  up  and 
decided  to  charge  off  the  real  estate  with  the  amount  of 
the  purchase  price.  *  *  The  action  taken  was  it  was 
understood  to  be  charged  off  as  an  asset  of  the  com- 
pany, and  the  dividend  was  to  be  declared  on  the  bal- 
ance after  that  was  charged  off,  the  bad  accounts. ' ' 

Without  reviewing  the  evidence  further  on  this  point, 
we  will  say  that  the  evidence  shows  that  the  stock- 
holders of  the  company,  up  to  May,  1911,  seemed  to 
run  the  business  of  the  company  much  like  a  partner- 
ship is  frequently  conducted.  For  a  time  Wolke,  Cal- 
vert, and  Pattillo,  owned  all  the  stock  and  were  the 
directors  and  other  officers  of  the  company,  and  they 
were  all  engaged  in  conducting  the  business,  and  each  ) 
of  them  knew  what  was  being  done. 

In  September,  1908,  the  company  purchased  the 
Lay  ton  Hotel  property  for  $11,000,  and  paid  $3,666.66 
down  on  the  purchase  price,  and  gave  a  mortgage  on 
the  property  purchased  for  the  remainder.  When 
they  bought  it  they  intended  to  use  it  as  a  business 
house  in  which  to  conduct  the  company's  business; 
but  later  they  changed  their  minds,  and  rented  another 
building  as  a  place  in  which  to  carry  on  the  business, 
and  they  did  not  use  the  hotel  property.  They  rented 
it,  and  the  company  paid  taxes  on  it  and  received 
the  rents.  The  company  had  no  use  for  the  property, 
and  never  paid  the  mortgage  upon  it,  and  prior  to 
January,  1911,  Wolke,  Calvert,  and  Pattillo,  then  own- 
ing all  the  stock  in  the  company,  decided  that  they 
would  set  this  property  apart  as  a  property  dividend 
to  themselves,  and  have  a  proper  conveyance  of  it 
made.     They  owned  all  of  the  stock,  and  were  the 
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officers  of  the  company.  The  company  appears  to  have 
heen  in  a  good  financial  condition.  Creditors  were 
not  affected.  AH  of  the  stockholders  and  the  directors 
appear  to  have  agreed  that  said  property  should  be  so 
disposed  of.  When  they  had  their  annual  stock- 
holders' meeting  in  January,  1911,  the  secretary  made 
a  report,  and  a  dividend  was  declared,  and  the  Lay- 
ton  Hotel  property,  valued  at  $3,666.66,  was  '' charged 
of  from  the  assets  of  the  company,  with  the  under- 
standing that  it  should  be  conveyed  to  Pattillo,  and 
the  defendants.  Pattillo  sold  his  interest  to  the  de- 
fendants. Tetherow,  Taylor,  and  Smith  purchased 
the  stock  of  the  company,  but  before  any  purchase  was 
made  by  either  of  them,  he  was  notified  that  the  Lay- 
ton  Hotel  property  did  not  belong  to  the  company, 
and  that  by  purchasing  stock,  the  purchaser  would  ob- 
tain no  interest  in  said  property.  Each  was  told  that 
this  property  belonged  to  the  defendants  or  to  Pattillo 
and  the  defendants.  Each  of  the  new  stockholders 
bought  their  stock  with  notice  and  the  understanding 
that  the  hotel  property  did  not  belong  to  the  company, 
and  that  it  did  belong  to  the  defendants  or  the  defend- 
ants and  Pattillo,  who  constituted  all  the  stockholders 
of  the  company  before  the  new  stockholders  bought 
their  stock. 

On  May  16, 1911,  when  Tetherow  and  the  other  new 
stockholders  had  become  members  and  officers  of  the 
company,  the  defendant  Calvert  asked  the  directors 
of  the  company  to  make  to  him  and  Wolke  deeds  con- 
veying to  them  the  hotel  property.  As  shown  supra, 
the  board  passed  resolutions  authorizing  and  directing 
the  president  and  the  secretary  of  the  company  to 
convey  by  deed  to  the  defendant  Calvert,  an  undivided 
one  half  of  said  property,  and  to  the  defendant  Wolke 
the  other  one  half,  and  these  conveyances  were  exe- 
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cuted.  The  defendants  have  paid  the  mortgage  on 
said  property,  amounting  to  $7,333.34,  and  interest, 
and  have  made  improvements  thereon  costing  between 
$3,000  and  $4,000,  and  hence  they  have  invested  in  said 
property  about  $11,000. 

The  plaintiff  is  not  an  insolvent  corporation,  and, 
this  suit  was  not  instituted  by  a  creditor  of  the 
company,  the  company  itself  brings  this  suit,  and 
charges  that  said  deeds  of  conveyance  were  obtained 
by  fraud,  and  the  fraud  alleged  by  the  cross-bill  is  that 
the  defendants  represented  to  the  directors  and  stock- 
.holders  of  the  plaintiff,  for  the  purpose  of  obtaining 
said  deeds: 

''That  the  title  to  said  real  estate  was  held  by  said 
corporation  in  trust  for  them,  •  •  and  falsely  claimed 
that  said  real  estate  was  no  part  of  the  assets  of  said 
corporation,  and  that  no  money  or  property  of  the 
corporation  had  ever  been  used  as  a  payment  or  part 
payment  for  said  real  estate/' 

The  president  of  the  plaintiff,  to  substantiate  the 
charge  of  fraud,  testified  that  the  defendant  Calvert, 
when  he  asked  the  board  to  make  said  deeds,  said : 

"Well,  he  said  they  paid  for  it  with  their  dividends, 
and  it  hadn't  never  cost  the  corporation  anything/' 

The  defendants  deny  the  charge  of  fraud.  The 
court  below  found  that  the  defendants  were  not  guilty 
of  any  fraud. 

While  the  evidence  is  conflicting  as  to  whether  the 
defendants  claimed  that  the  corporation  never  paid 
anything  for  said  property,  we  find  that  said  charge 
is  not  sustained  by  a  preponderance  of  the  evidence. 
The  defendants  and  Pattillo  notified  Tetherow,  Taylor, 
and  Smith,  before  either  of  them  bought  any  stock 
in  the  company,  that  the  Layton  Hotel  property  did 
not  belong  to  the  company,  and  that,  if  they  bought 
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stock  in  the  company,  they  would  thereby  obtain  no 
interest  in  said  property,  and  each  of  said  persons 
admits  that  he  was  so  notified,  and  that  when  he  bought 
his  stock  he  understood  that  said  property  belonged 
to  the  defendants  and  Pattillo.  The  defendants  claim 
that  said  property  was  ''charged  off"  the  assets  of  the 
company  and  to  be  conveyed  to  them  as  a  property 
dividend. 

We  think  that  the  officers  of  the  plaintiff,  when  they 
authorized  the  making  of  said  deeds,  and  when  the 
deeds  were  executed,  had  knowledge  and  notice  that 
said  property  had  been  set  apart  as  a  dividend  to  be 
conveyed  to  the  defendants,  and  that  they  made  said 
deeds  to  carry  out  the  said  arrangement  according  to 
the  intention  formed  by  the  company  when  the  defend- 
ants and  Pattillo  were  the  directors  and  sole  stock- 
holders thereof. 

We  hold  that  the  transfer  of  said  hotel  property  to 
the  defendants  was,  in  effect,  the  payment  of  a  divi- 
dend in  property  in  accordance  with  the  previous  ac- 
tion and  intention  of  the  company.  While  the  pro- 
ceedings relating  thereto,  prior  to  the  execution  of 
the  deeds,  were  not  very  formal,  yet  the  evidence  shows 
what  the  intention  was,  and  the  execution  of  the  deeds 
carried  out  that  intention  fully. 

4.  Clark  &  Marshall,  Private  Corporations,  Section 
523,  relating  to  the  manner  of  paying  dividends,  says 
inter  alia: 

''Unless  otherwise  provided,  it  is  within  the  dis- 
cretion of  the  directors  of  a  corporation  to  pay  divi- 
dends either  in  cash,  or  property  or  bonds,  or  if  there 
is  stock  in  reserve  or  the  capital  stock  may  be  increased 
in  stock,  but  if  a  dividend  be  made  payable  in  cash  or 
generally,  the  debt  must  be  paid  in  lawful  currency." 

The  corporation  could  lawfully  pay  dividends  in 
property.     The  dividend  thus  paid  amounted  in  value 
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to  $3,666.66,  and  it  was  paid  to  Calvert  and  Wolke, 
and  included  what  was  owing  Pattillo,  who  had  con- 
veyed his  interest  to  them. 

5.  The  fourth  paragraph  of  the  cross-hill  charges 
that  the  stockholders  of  the  plaintiff,  on  January  20, 
1907,  unlawfully,  fraudulently,  and  without  authority, 
and  with  intent  to  appropriate  to  themselves  a  portion 
of  the  assets  of  the  corporation,  directed  that  said 
stockholders  each  be  credited  upon  their  personal  ac- 
count with  said  corporation  with  certain  sums  of 
money,  among  which  are  the  following:  To  the  de- 
fendant J.  Wolke  the  sum  of  $8,381.31 ;  to  the  defend- 
ant J.  L.  Calvert,  the  sum  of  $6,710. 

The  minutes  of  said  corporation,  under  date  of  Janu- 
ary 20,  1907,  show  that  their  net  profits  for  the  three 
preceding  years  amounted  to  $19,302.51.  The  corpora- 
tion directed  that  said  sum  be  credited  on  the  books 
of  the  company  to  its  stockholders  in  proportion  to 
the  amount  of  stock  by  them  respectively  owned.  This 
was  done,  and  constituted  a  dividend.  Each  stock- 
holder received  his  proper  part  and  assented  to  the 
distribution  so  made.  We  see  no  good  grounds  for 
objecting  thereto. 

6.  The  cross-bill  also  charges  that  on  the  20th  day 
of  January,  1907,  the  stockholders  ordered  issued  to 
the  stockholders  of  said  company  certain  shares  of  the 
unissued  capital  stock  of  said  company,  among  whom 
were  J.  Wolke,  defendant,  37  shares,  and  J.  L.  Calvert, 
defendant,  36  shares ;  and  that  said  shares  were  issued, 
and  the  cross-bill  alleges  that  the  ordering  of  the  is- 
suance of  said  stock  and  its  issuance  were  illegal, 
fraudulent,  and  without  authority,  and  it  alleges  that 
nothing  has  been  paid  to  the  company  for  said  stock. 
It  did  not  state  why  this  issuance  of  said  stock  was 
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fraudulent  or  unlawful  or  without  authority,  except 
that  nothing  was  paid  for  it. 

At  the  time  stated  supra  the  stockholders  directed 
also  that  15  shares  of  stock  be  issued  to  O.  P.  Harvey 
and  10  shares  to  T.  S.  Harvey,  both  stockholders  of  the 
plaintiff.  The  minutes  of  the  stockholders '  meeting  at 
which  the  issuance  of  said  stock  was  directed  show  that 
it  was  ordered  also  that  the  accounts  of  said  stock- 
»/^holders  to  whom  stock  was  directed  to  be  issued  be 
j] charged  with  the  amount  of  stock  so  to  be  issued  to 
'  I  them  at  the  par  value  thereof.  This  indicates  that  the 
stockholders  were  expected  to  pay  for  the  stock  so  is- 
sued. 

At  the  said  meeting  all  the  stockholders  were  present 
and  apparently  all  agreed  to  the  proceedings  then  had. 
The  minutes  show  no  opposition  to  anything  that  was 
done.  We  assume,  therefore,  that  said  stock  was  di- 
rected to  be  issued  with  the  assent  of  all  of  the  stock- 
holders. This  is  not  a  proceeding  by  creditors;  but 
it  is  a  suit  by  the  company  itself  against  former  stock- 
holders. 

If  stock  were  issued  as  paid-up  stock,  when  it  was 
not  paid  for,  or  gratuitously  with  the  consent  of  all  the 
stockholders  of  the  company,  the  company  could  not 
subsequently  repudiate  the  declaration  and  agreement, 
when  no  actual  fraud  entered  into  the  transaction,  and 
collect  either  from  the  person  receiving  the  stock  or 
his  transferee  pay  for  the  stock,  as  the  company  would 
be  estopped  from  doing  so. 

2  Clark  &  Marshall,  Private  Corporations,  Section 
395,  inter  alia,  says : 

''It  is  undoubtedly  true,  however,  as  was  stated  in 
a  former  section,  that  when  a  corporation  issues 
watered  or  fictitiously  paid-up  stock,  with  the  consent 
of  all  the  stockholders,  and  when  there  is  no  charter, 
statutory,  or  constitutional  provision  rendering  the 
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transaction  void,  the  agreement  is  valid  and  binding 
ds  against  the  corporation,  and  it  cannot  afterward 
repudiate  the  same  and  exclude  the  holders  of  the 
stock,  or  compel  them  to  pay  the  difference  between 
the  par  value  of  the  stock  and  what  has  been  paid  or 
agreed  upon  as  full  payment.  This  is  true  whether 
the  stock  was  issued  for  cash  or  property  at  a  dis- 
count, or  for  property  taken  at  an  overvaluation  or 
gratuitously/' 

In  Christensen  v,  Eno,  106  N.  Y.  99  (12  N.  E.  648, 
60  Am.  Rep.  429),  the  court  says : 

**It  is  very  plain,  upon  the  facts,  that  the  plaintiff 
in  asserting  this  claim  cannot,  stand  upon  any  right 
existing  in  the  corporation  itself  to  proceed  against 
the  defendant  Eno.  The  transactions  by  which  he  ac- 
quired the  shares  as  paid  up  •  •  to  the  extent  of  40 
per  cent  of  their  nominal  amount,  and  received  the 
bonds,  created  no  obligation  as  between  him  and  the 
company  to  pay  the  amount  unpaid  on  the  stock  or  to 
account  to  the  company  for  the  bonds  or  their  proceeds. 
As  between  Eno  and  the  company,  it  was  not  intended 
that  the  former  should  be  accountable  to  the  company 
for  the  amount  unpaid  on  the  stock  or  for  the  bonds. 
Viewing  the  transactions  in  the  light  most  favorable 
to  the  plaintiff  the  credit  on  the  stock  and  the  transfer 
of  the  bonds  were  intended  as  a  gratuity  to  the  stock- 
holders who  had  been  called  upon  to  pay  calls  upon 
their  original  subscriptions  in  excess  of  what  was  ex- 
pected and  of  what  was  represented  would  be  neces- 
sary at  the  commencement  of  the  enterprise.  There 
can  be  no  doubt  but  that,  as  between  the  corporation 
and  its  stockholders,  these  transactions  were  binding 
according  to  the  actual  intention.  The  corporation  it- 
self would  have  no  standing  to  demand  that  *  *  Eno 
should  pay  the  40  per  cent  on  the  stock  which  it  ac- 
knowledged had  been  paid,  or  that  he  should  account 
for  the  proceeds  of  the  bonds.  The  claim  of  the  plain- 
tiff, therefore,  must  be  maintained,  if  at  all,  not  in  the 
right  of  the  corporation,  or  by  way  of  equitable  sub- 
rogation to  any  right  of  the  corporation  against  Eno, 
but  in  hostility  to  the  arrangement  between  them, 
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under  which  he  received  the  stock  and  the  bonds**: 
See,  also,  2  Clark  &  Marshall,  Private  Corporations, 
§389. 

10  Cyc.  467,  says: 

'*As  between  the  corporation  and  the  subscriber  the 
question  is  not  generally  treated  as  one  of  public 
policy;  and  hence,  as  between  the  sharetaker  and  the 
corporation,  an  agreement  whereby  shares  are  to  be 
taken  by  him  at  less  than  their  par  value,  at  a  dis- 
count, as  unassessable,  or  on  payment  in  property  or 
any  otiier  commodity  at  an  overvaluation,  is  valid,  al- 
though not  binding  upon  its  creditors," 

26  Am.  &  Eng.  Ency.  L,  (2  ed.),  842,  says: 

**The  truth  is  that  the  issue  of  stock  without  con- 
sideration, or  for  an  inadequate  consideration,  may 
be  impeached  as  between  some  parties  and  under  some 
circumstances,  while  as  between  other  parties  and 
under  other  circumstances  the  transaction  cannot  be 
impeached.  At  common  law  and  in  the  absence  of 
statute,  watered  stock  is  valid  and  imposes  no  liability 
as  between  the  corporation  and  the  stockholders  to 
whom  it  is  issued,  and  this  rule  has  been  applied  even 
under  statutes  which  prohibit  the  issue  of  stock  for 
less  than  par." 

In  Scoville  v.  Thayer,  105  U.  S.  153  (26  L.  Ed.  968), 
the  court,  inter  alia,  says: 

*'The  stock  held  by  the  defendant  was  evidenced  by 
certificates  of  full  paid  shares.  It  is  conceded  to  have 
been  the  contract  between  him  and  the  company  that 
he  should  never  be  called  upon  to  pay  any  further 
assessments  upon  it.  The  same  contract  was  made 
with  all  the  other  shareholders,  and  that  fact  was 
known  to  all.  As  between  them  and  the  company,  this 
was  a  perfectly  valid  agreement.  It  was  not  forbidden 
by  the  charter  or  by  any  law  or  public  policy,  and,  as 
between  the  company  and  the  stockholders,  was  just  as 
binding  as  if  it  had  been  expressly  authorized  by  the 
charter. ' ' 
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In  the  same  case,  on  page  154  of  the  same  volume, 
the  court  states  the  rule  as  applied  between  share- 
holders and  creditors  thus : 

**But  the  doctrine  of  this  court  is  that  such  a  con- 
tract, though  binding  on  the  company,  is  a  fraud  in 
law  on  its  creditors,  which  they  can  set  aside;  that 
when  their  rights  intervene  and  their  claims  are  to  be 
satisfied,  the  stockholders  can  be  required  to  pay  their 
stock  in  full. ' ' 

If  this  stock  was  issued  to  all  the  stockholders  with 
the  agreement  that  they  should  not  be  called  upon  to 
pay  for  it,  and  all  the  stockholders  agreed  to  such  con- 
tract, the  agreement,  in  the  absence  of  fraud,  is  bind- 
ing upon  the  corporation ;  but  such  an  agreement  would 
not  be  valid  as  against  the  creditors  of  the  company. 

7.  The  plaintiff  contends  also  that  on  the  20th  day 
of  January,  1908,  the  board  of  directors  of  the  plain- 
tiff was  composed  of  the  defendants  and  T.  S.  Harvey, 
and  that  upon  that  day,  under  a  resolution  of  said 
board,  the  said  board  unlawfully  and  fraudulently  set 
apart  and  appropriated  to  themselves  and  to  the  other 
stockholders  of  said  corporation  the  sum  of  $10,000, 
and  ordered  said  sum  to  be  credited  to  the  personal 
accounts  of  said  stockholders  in  proportion  to  the 
number  of  shares  that  had  been  issued  by  said  corpo- 
ration, and  that  said  amounts  were  so  credited.  The 
plaintiff  contends  also  that  at  the  same  time  said  board 
unlawfully  and  fraudulently  ordered  certain  shares  of 
the  unissued  stock  of  the  plaintiff  to  be  issued  to  its 
said  stockholders,  and  thereafter,  in  pursuance  of  said 
order,  there  was  issued  to  the  defendant  Wolke  42 
shares  and  to  the  defendant  Calvert  26  shares  of  said 
stock,  and  that  the  plaintiff  has  not  received  anything 
for  said  stock. 

The  annual  meeting  of  the  stockholders  of  the  plain- 
tiff occurred  on  January  20,  1908,  and  the  board  of 
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directors  met  on  the  same  day  immediately  after  the 
meeting  of  the  stockholders.  At  the  meeting  of  the 
board  it  was  shown  that  the  net  profits  of  the  business 
for  the  year  1907  had  been  $10,000.  At  said  board 
meeting  it  was  unanimously  ordered  that  the  account 
of  J.  Wolke  be  charged  with  $4,200,  and  that  42  shares 
of  stock  of  the  company  be  issued  to  him ;  that  the  ac- 
count of  J.  L.  Calvert  be  charged  with  $2,600,  and  26 
shares  of  the  stock  be  issued  to  him.  The  said  shares 
were  issued  to  Wolke  and  Calvert,  and  their  respective 
accounts  with  the  company  were  charged  with  said 
amounts,  which  were  the  value  of  the  stock  so  issued 
to  them,  at  par.  The  company  charged  them  with  the 
par  value  of  the  stock  so  issued  to  them.  The  board 
then  distributed  said  $10,000  of  net  profits  to  the  stock- 
holders of  the  company  in  proportion  to  the  amount 
of  stock  owned  by  them  respectively.  We  think  that 
the  issuance  of  said  stock  to  Wolke  and  Calvert  was 
valid.  The  company  charged  them  with  the  par  value 
thereof.  The  distribution  of  the  $10,000  of  net  profits 
among  the  stockholders  was  a  dividend,  and  it  was 
valid. 

8.  It  is  claimed  that  the  defendants  obtained  from  the 
plaintiff's  store  merchandise  that  was  not  charged 
against  them,  and  for  which  they  have  not  paid.  If 
this  is  so,  the  plaintiff  has  a  plain,  speedy,  and  ade- 
quate remedy  therefor  at  law. 

We  have  examined  the  various  matters  presented 
by  the  appeal,  but  we  find  no  error  in  the  decree  of 
the  court  below. 

The  decree  of  the  court  below  is  affirmed. 

Affibmbd. 

Me.  Chief  Justice  McBridb,  Mb.  Justice  Beak  and 
Mb.  Justice  Eakin  concur. 
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Argued  May  8,  affirmed  June  9,  1914, 

RIGGLE  V.  LENS.* 

(142  Pac.  346.) 

Negligence— Elements — Oare  of  Property— Placei  Attractive  to  Oliil- 
dren. 

The  owner  of  a  mill-race  is  not  liable  for  the  death  of  a  child  who, 
trespassing  upon  premises  and  playing  upon  the  banks  of  the  mill- 
race,  fell  in  and  was  drowned,  though  it  was  sometimes  resorted  to 
by  children  for  amusement  and  was  not  protected  by  fence  or  guard. 

[As  to  negligence  of  infant  as  bar  to  recovery  for  personal 
injuries,  see  notes  in  14  Am.  St.  Bep.  590;  81  Am.  St.  Bep.  875.] 

From  Umatilla :  Gilbebt  W.  Phelps,  Judge. 

This  is  an  action  by  George  W.  Riggle  against  L  C. 
Lens.  From  a  judgment  in  favor  of  defendant,  plain- 
tiff appeals.  The  facts  are  fully  set  forth  in  the  opin- 
ion of  the  court.  Apfibmed. 

For  appellant  there  was  a  brief  and  an  oral  argu- 
ment by  Mr.  Will  M.  Peterson. 

For  respondent  there  was  a  brief  with  oral  argu- 
ments by  Messrs.  Raley  £  Raley. 

In  Banc.  Mb.  Justice  Eakik  delivered  the  opinion 
of  the  court. 

Plaintiff  brings  this  action  to  recover  damages  for 
the  death  of  his  son  Paul,  an  infant  of  five  years  of  age 
by  drowning  in  the  Byer's  mill-race.  The  complaint 
charges  that  the  mill-race  was  situated  in  the  City 
of  Pendleton  and  owned  by  defendant,  being  located 
near  public  streets  or  highways;  that  it  was  from 
three  to  eight  feet  deep ;  that  it  was  sometimes  resorted 
to  by  children  for  amusement,  and  was  not  protected 

*As  to  the  duty  of  property  owner  to  trespassing  children,  see  note 
in  32  L.  B.  A.  (N.  S.)  559.  On  the  question  of  the  doetrine  of  "at- 
traetiye  nuisance"  as  applied  to  ponds,  reseryoirs,  waterways,  etc.,  see 
notes  in  19  L.  B.  A.  (N.  S.)  1101.  Bkpobtb. 
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by  fence  or  guard.  Paul  Biggie,  while  playing  upon 
the  banks  thereof,  fell  in  and  was  drowned ;  and  plain- 
tiff seeks  to  recover  for  the  loss  of  Paul's  services 
during  his  minority.  A  demurrer  thereto  was  sus- 
tained, and,  from  a  judgment  thereon,  plaintiff  ap- 
peals. 

The  question  is  whether  defendant  was  guilty  of 
negligence  in  leaving  the  race  unprotected  against 
small  children;  plaintiff  contending  that  the  defendant 
is  liable  for  the  death  of  the  infant  by  drowning 
therein  under  the  turntable  doctrine,  the  race  being  an 
attractive  nuisance  constituting  a  lure  to  children.  Al- 
though the  question  is  one  of  first  impression  in  this 
state,  it  is  not  new  to  the  courts  of  this  country.  It  is 
discussed  in  many  decisions  by  nearly  all  the  courts  of 
last  resort,  and  they  do  not  all  arrive  at  the  same  re- 
sult, differing  principally  on  account  of  the  difference 
in  the  facts  involved.  The  cases  holding  in  regard  to 
the  liability  of  the  owner  of  the  object  attractive  to 
children  are  to  some  extent  collated  on  the  one  side  by 
the  plaintiff  and  upon  the  other  by  the  defendant,  as 
well  as  in  some  of  the  annotated  cases  on  the  subject. 
•  The  cases  of  Sioux  City  etc.  R.  Co.  v.  Stout,  17  Wall. 
657  (21  L.  Ed.  745),  and  Union  Pac.  R.  Co.  v.  Mc- 
Donald, 152  U.  S.  262  (38  L.  Ed.  434,  14  Sup.  Ct.  Rep. 
619),  seem  to  be  recognized  by  subsequent  decisions  as 
authoritative  and  final  upon  the  points  decided;  at 
least  they  are  very  extensively  quoted  and  followed. 
Sullivan  v.  Huidekoper,  27  App.  Cas.  (D.  C.)  154 
(5  L.  R.  A.  (N.  S.)  263),  Duell,  J.,  annotated  in  7 
Ann.  Cas.  196,  is  a  case  in  which  there  is  a  full  discus- 
sion of  the  law  upon  that  question  and  also  a  review 
of  many  cases,  in  which  a  child  of  tender  years  was 
drowned  in  a  pool  of  water  upon  the  property  of  the 
defendant,  caused  by  a  street  grade.     The  court  says : 
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**We  deem  it  immaterial  whether  the  pond  be  a 
natural  or  an  artificial  one." 

This  is  not  a  case  where  the  injury  was  claimed  by 
reason  of  negligence  in  not  properly  guarding  a  con- 
cealed, dangerous  condition,  as  were  the  Stout  and 
McDonald  cases. 

Bjork  V.  Tacoma,  76  Wash,  225  (135  Pac.  1006,  48 
L.  B.  A.  (N.  S.)  331),  was  a  case  of  unguarded,  con- 
cealed danger,  and  comes  directly  within  the  two 
former  cases,  as  are  also  Brinkley  Car  Co.  v.  Cooper^ 
60  Ark.  545  (31  S.  W.  154,  46  Am.  St.  Rep.  216),  and 
Kinchlow  v.  Midland  Elevator  Co.,  57  Kan,  374  (46 
Pac.  703).  It  is  considered  to  be  the  primary  duty 
of  the  parent  to  guard  or  protect  the  small  child 
against  patent  and  unconcealed  dangers:  Sullivan  v. 
Huidekoper,  27  App.  Cas.  (D.  C.)  154  (7  Ann.  Cas. 
196,  5  L.  R.  A.  (N.  S.)  263) ;  Wheeling  etc.  Ry.  Co.  v. 
Harvey,  77  Ohio  St.  235  (83  N.  E.  66, 122  Am.  St.  Rep. 
503,  11  Ann.  Cas.  981,  19  L.  R.  A.  (N.  S.)  1136). 

In  the  case  of  McCabe  v.  American  Woolen  Mills 
Co.  (C.  C),  124  Fed.  283,  the  court  recognizes  the 
principle  announced  in  the  Stout  and  McDonald  cases, 
supra,  but  distinguishes  them  from  a  case  of  an  open, 
visible  ditch  or  canal,  which  is  similar  to  a  natural 
stream.     In  the  Sullivan  case  it  is  said  that : 

**The  doctrine  of  the  turntable  cases  is  an  exception 
to  the  rule  of  nonliability  of  a  land  owner  for  accidents 
from  visible  causes  to  trespassers  on  his  premises. '^ 

Stendal  v.  Boyd,  73  Minn.  53  (75  N.  W.  735,  72 
Am.  St.  Rep.  597,  42  L.  R.  A.  288),  adopts  the  same 
language,  where  it  is  said  that,  with  the  exception  of 
Pekin  v.  MeMahon,  154  111.  141  (39  N.  E.  484,  45 
Am.  St.  Rep.  114,  27  L.  R.  A.  206),  the  courts  of  last 
resort,  including  those  which  recognize  the  doctrine 
of  the  turntable  cases,  have  uniformly  denied  the  lia- 
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bility  of  the  land  owner  for  injuries  to  trespassing 
children  by  reason  of  open  and  unguarded  ponds  or 
excavations  upon  his  premises.  That  state  had  pre- 
viously adhered  to  the  doctrine  of  the  turntable  and 
attractive  nuisance  cases,  and  the  court  had  modified 
its  former  position  on  that  question,  holding  that  the 
turntable  doctrine  is  an  exception  to  the  rule  of  non- 
liability of  a  land  owner  for  accidents  from  visible 
causes  to  a  trespasser  on  his  premises,  which  is  fol- 
lowed in  Mattson  v.  Minnesota  <&  North  Wisconsin  R. 
Co.,  95  Minn.  477  (104  N.  W.  443,  111  Am.  St.  Rep.  483, 
5  Ann.  Cas.  498,  70  L.  R.  A.  503). 

In  Erickson  v.  Great  Northern  R.  Co.,  82  Minn.  60 
(84  N.  W.  462,  83  Am,  St.  Rep.  410,  51  L.  R.  A.  645), 
the  Chief  Justice  says  the  manifest  trend  of  all  the 
decisions  of  this  court  is  to  limit  its  application  to 
attractive  and  dangerous  machinery  and  to  other  simi- 
lar cases  where  the  danger  is  latent,  and  that  as  a  gen- 
eral rule  the  doctrine  must  be  limited  to  those  cases. 

In  an  able  article  in  11  Harvard  L.  Rev.  349,  434, 
Judge  Jebemiah  Smith,  in  a  review  of  the  cases, 
reaches  the  conclusion  that  the  turntable  doctrine  is 
not  sound.  This  article  is  an  able  and  exhaustive 
treatment  of  the  subject,  the  cases  pro  and  con  being 
collated,  at  the  conclusion  of  which  the  author  says: 

'  *  Our  conclusion,  therefore,  is  that  the  law  ought  not 
to  impose  upon  the  land  owner  even  qualified  liability, 
so  far  as  the  condition  of  his  premises  is  concerned, 
to  children  entering  without  permission,  although  'at- 
tracted* by  his  method  of  making  beneficial  use  of  his 
premises. ' ' 

The  turntable  doctrine  is  repudiated  in  Massachu- 
setts in  the  McCabe  case,  supra,  and  in  Daniels  v. 
New  York  etc.  Ry,  Co.,  154  Mass.  349  (28  N.  E.  283, 
26  Am.  St.  Rep.  253,  13  L.  R.  A.  248).    In  the  former 
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Justice  Putnam  says  that  this  doctrine  is  also  repu- 
diated  in  New  Hampshire,  and  suggests  that  it  is  doubt- 
ful if  it  is  recognized  in  any  part  of  New  England. 
He  concludes  by  saying  that  the  rule  of  the  turntable 
and  slack-pit  cases  should  not  be  extended  to  cases 
of  injuries  to  children  by  reason  of  open  and  un- 
guarded ponds  on  the  defendants'  lands. 

In  Thompson  v.  Baltimore  d  0.  Ry.  Co.,  218  Pa.  444 
(67  Atl.  768,  120  Am.  St.  Eep.  897,  11  Ann.  Cas.  896, 
19  L.  R.  A.  (N.  S.)  1162),  it  is  said: 

*'The  doctrine  of  the  so-called  turntable  cases  has 
been  disapproved.  •  •  '* 

In  a  note  to  Wheeling  etc.  Ry.  Co.  v.  Harvey,  77 
Ohio  St.  235  (83  N.  E.  66, 122  Am.  St.  Eep.  503, 11  Ann. 
Cas.  981,  19  L.  E.  A.  (N.  S.)  1136),  annotated  in 
11  Ann.  Cas.  981,  the  author  at  page  990  on  this  sub- 
ject says: 

**  While  the  doctrine  of  the  turntable  cases  has  been 
approved  and  followed  by  many  jurisdictions,  there 
has  developed  in  the  last  few  years  a  tendency  to  break 
away  from  that  doctrine.  *  *  In  some  jurisdictions 
•  •  the  do6tr^ne  has  been  *  •  so  limited  as  to  apply 
only  to  injuries  occurring  to  trespassing  children  while 
playing  on  a  turntable,  or  to  injuries  occasioned  by  al- 
luring, attractive,  and  dangerous  unguarded  ma- 
chinery. ' ' 

The  opinion  in  that  case  adopts  the  well-settled  rule 
that  a  land  owner  is  under  no  obligation  to  safeguard 
his  property  so  as  to  prevent  injury  to  trespassers, 
and  that  such  duty  cannot  be  imposed  by  the  ineffi- 
ciency of  the  trespasser,  where  none  would  otherwise 
exist.  The  opinion  is  exhaustive  and  apparently  un- 
answerable upon  the  point  that  a  land  owner  is  not 
liable  for  damages  to  an  infant  trespasser  for  injuries 
arising  from  an  unguarded,  open,  and  unconcealed 
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danger  on  his  land.  Liability  in  such  a  case  is  no  dif- 
ferent from  liability  to  an  adult,  and  he  concludes 
that  the  rule  that  the  owner  of  land  may  manage  it 
in  his  own  way  for  his  own  benefit,  owing  no  duly 
to  those  who  come  upon  it  for  no  business  purpose, 
but  without  license,  express  or  implied,  is  too  well- 
established  to  need  further  conoment  or  to  warrant  a 
departure  from  it. 

In  Thompson  v.  Baltimore  d  0.  Ry.  Co.,  218  Pa.  444 
(67  Atl.  768,  120  Am.  St.  Eep.  897,  11  Ann.  Cas.  894, 
19  L.  E.  A.  (N,  S.)  1162),  the  opinion  repudiates  the 
turntable  doctrine  entirely.  There  is  a  strong  dissent- 
ing opinion,  and  the  two  opinions  set  forth  the  argu- 
ment on  either  side  of  the  question  involved. 

The  case  of  Svllivan  v.  Huidekoper,  27  App.  Cas. 
(D.  C.)  154  (5  L.  E.  A.  (N.  S.)  263),  sets  forth  the  lead- 
ing  arguments  of  the  cases  against  the  liability  of  a 
land  owner  for  injuries  from  an  open,  unguarded  pond 
on  his  land,  and  the  case  of  Bjork  v.  Tacom^,  76  Wash. 
225  (135  Pac.  1006,  48  L.  E.  A.  (N.  S.)  331),  is  a  strong 
opinion  to  the  contrary.  In  the  latter  case  the  city, 
in  connection  with  its  water  system,  maintained  a 
flume  24  inches  square  about  on  the  level  with  the 
ground  to  carry  water  to  its  reservoir ;  and,  at  a  point 
where  the  land  is  used  as  a  playground  for  children, 
it  had  an  opening  24  inches  square  and  a  cover  fastened 
with  hinges  and  used  by  residents  in  that  vicinity  for  a 
time,  but  it  had  subsequently  fallen  into  decay,  and, 
the  cover  being  removed,  a  child  three  years  old  fell 
in  and  was  drowned.  The  flume  was  a  closed  box 
from  which  there  could  be  no  escape  or  rescue. 

In  Haynes  v.  Seattle,  69  Wash.  419  (125  Pac.  147),  it 
is  disclosed  that  the  reason  for  the  court  *s  conclusion 
was  that  the  danger  was  exposed  on  the  street  of  the 
city  in  front  of  and  adjacent  to  the  school  playground, 
where  there  was  a  swarm  of  children ;  that  it  was  not 
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only  alluringly  attractive,  but  in  the  nature  of  dan- 
gerous machinery  carelessly  left  exposed  to  them. 

In  a  former  Washington  case  {Gordon  v.  Snoqualmie 
Lumber  &  Shingle  Co.,  59  Wash.  272  (109  Pac.  1044,  29 
L.  R.  A.  (N.  S.)  88),  it  is  held  that  hot  water  in  a  sub- 
stantial barrel,  used  in  connection  with  a  shingle  mill, 
being  securely  placed  and  covered,  was  not  a  trap  or 
concealed  danger.  Defendant  averred  that  it  was 
under  no  duty  to  trespassers,  and  that  one  injured  by 
dipping  hot  water  from  it  could  not  recover  damages, 
and  was  held  not  liable.  The  opinion  in  Bjork  v. 
Tacoma,  76  Wash.  225  (135  Pac.  1006,  48  L.  R.  A. 
(N.  S.)  331),  is  a  strong  argument  in  favor  of  such  a 
liability. 

In  many  cases  a  distinction  i&  made  between  the 
case  of  negligence  in  not  properly  guarding  dangerous 
machinery  or  a  concealed  dangerous  condition,  as 
found  in  the  Stout  and  McDaniel  cases,  supra,  and 
cases  where  there  may  be  on  one's  land  an  unguarded 
pond  or  waterway,  artificial  or  natural,  even  though 
children  may  be  attracted  there.  As  said  in  the  Sul- 
livan case,  to  hold  the  land  owner  liable  in  the  latter 
cases  would  be  to  shift  the  care  of  children  from  their 
parents  to  strangers.  The  private  duty  to  guard  a 
child  against  unconcealed  dangers  devolves  upon  the 
parent,  and  not  upon  the  land  owner.  The  great  ma- 
jority of  the  cases  upon  this  point  hold  that  the  land- 
owner is  liable  only  for  accidents  occurring  on  his 
land  by  reason  of  dangerous,  unguarded  machinery, 
permitted  or  created  by  him,  or  some  concealed,  dan- 
gerous condition  thereon  that  is  attractive  to  children 
whereby  they  may  be  injured;  otherwise  he  is  not 
hable. 

The  judgment  of  the  Circuit  Court  is  affirmed. 

Affibmed. 

Mb.  Justice  Moobe  diasents. 
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gently  ran  over  and  injured  plaintiff.  The  defendants 
answered  separately,  and  upon  the  trial  there  was  a 
verdict  and  judgment  against  both  of  them  for  $750. 
Burns  alone  appealed,  but  made  no  service  of  notice 
upon  his  codef  endant.  The  motion  to  dismiss  is  made 
upon  the  theory  that  Gossman  is  an  adverse  party 
within  the  meaning  of  the  statute ;  that,  no  service  hav- 
ing been  made  upon  him,  this  court  is  without  juris- 
diction. Motion  Denied. 

Mr.  S.  D.  Parker  and  Mr.  Isham  N.  Smith,  for  the 
motion. 

Mr.  Paul  M.  Long  and  Messrs.  Christopherson  A 
Matthews,  contra. 

Opinion  by  Mr.  Chief  Justice  McBride. 

1.  Section  550,  L.  0.  L.,  contains  the  following 
provision : 

**The  party  desiring  to  appeal  may  cause  a  notice, 
signed  by  himself  or  attomey,  to  be  served  on  such 
adverse  party  or  parties  as  have  appeared  in  the 
action,'*  etc. 

An  adverse  party  is  a  party  whose  interest  in  the 
judgment  appealed  from  is  in  conflict  with  the  modifi- 
cation or  reversal  sought  by  appellant:  Conrad  v. 
Pacific  Packing  Co.,  34  Or.  341  (57  Pac.  1021).  Were 
this  a  case  arising  upon  contract  or  matters  of  that 
character  wherein  one  judgment  debtor  can  call  upon 
another  for  contribution  in  case  he  is  compelled  to  pay 
all  of  the  judgment,  he  would  of  necessity  be  injuri- 
ously affected  if  the  appealing  party  should  be  released 
upon  appeal;  but  in  a  tort  of  the  character  declared 
upon  here  he  cannot  call  upon  his  codef  endant  for  con- 
tribution in  any  event :  7  Am.  &  Eng.  Ency.  Law  (2  ed.), 
364;  9  Cyc.  804.    The  defendant  Gossman  by  not  ap- 


June,  1914.]  Smith  v.  Burns.  135 

pealing  has,  in  effect,  said  that  he  is  satisfied  with  the 
judgment,  and  in  any  event  he  cannot  be  placed  in  a 
worse  position  by  any  change  in  the  judgment  against 
his  codefendant  upon  appeal.  Motion  Denied. 


Decided  June  9^  1914. 

On  the  Merits. 

(142  Pac.  352.) 

Department  2.    Statement  by  Mb.  Justice  Eakin. 

This  is  an  action  for  damages  for  personal  injuries 
suffered  when  plaintiff  was  struck  by  defendant's 
automobile.  The  defendant  D.  C.  Bums,  at  the  time 
of  the  acts  complained  of,  was  owner  of  the  automo- 
bile by  which  the  injury  was  caused.  Arthur  Goss- 
man,  his  stepson,  was  operating  the  machine  at  the 
time  of  the  accident.  He  was  married  and  lived  at  503 
Mill  Street,  an  apartment  house,  in  which  defendant 
Bums  also  occupied  an  apartment.  Before  his  mar- 
riage he  lived  with  Burns.  He  was  in  the  employ  of 
the  Oregon  Hardware  Company.  Bums  owned  and 
maintained  the  auto  as  a  pleasure  car  for  his  family, 
and  Gossman  drove  the  car  for  Bums  and  his  family 
at  times,  but  did  not  have  authority  to  get  or  use  the 
car  without  permission  from  Bums  or  his  wife.  He 
had  used  it  by  express  permission  on  a  few  occasions. 
On  the  day  of  the  accident  neither  Burns  nor  his  wife 
was  at  home,  and  Gossman  took  the  car  to  go  after  his 
wife,  who  was  on  the  east  side  of  the  river.  On  his 
return  the  car  collided  with  plaintiff,  causing  the  in- 
jury of  which  he  complains ;  and  he  brought  this  action 
against  Burns  and  Gossman  for  damages.  Bums  an- 
swered separately  disclaiming  liability.  Upon  trial  a 
verdict  was  returned  against  the  defendants  jointly, 
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and  from  a  judgment  thereon,  defendant  Bums  ap- 
peals. Modified. 

For  appellant  there  was  a  brief  over  the  names  of 
Mr.  Paul  M.  Long  and  Messrs.  ChristopJierson  <&  Mat- 
thews, with  oral  arguments  by  Mr.  Q.  L.  Matthews. 

For  respondent  there  was  a  brief  over  the  names  of 
Mr.  Shirley  D.  Parker  and  Mr.  Isham  N.  Smith,  with 
an  oral  argument  by  Mr.  Smith. 

Mr.  Justice  Eakin  delivered  the  opinion  of  the 
court. 

As  our  view  of  the  case  necessitates  a  reversal  of 
the  judgment,  we  need  discuss  only  point  3  made  in  the 
brief,  namely,  error  by  the  court  in  refusing,  at  the 
close  of  the  trial,  to  direct  a  verdict  in  favor  of  the 
defendant  Burns.  The  contention  of  plaintiff  is  that 
Bums  was  the  owner  of  the  machine  kept  for  the  pleas- 
ure of  his  family,  and,  as  Gossman  used  it  sometimes 
for  the  family  and  for  himself,  Burns  was  respon- 
sible for  the  carelessness  of  its  operation  by  Gossman. 
Gossman  at  the  time  of  the  accident  was  not  on  an  er- 
rand or  any  business  for  Burns,  but  took  the  auto  for 
an  errand  of  his  own.  Neither  he  nor  his  wife  was  a 
member  of  Burns*  family.  He  was  not  connected  with, 
in  the  employment  of,  or  in  any  way  acting  for  or  on 
behalf  of  Burns.  The  case  is  very  similar  to  that  of 
Maher  v.  Benedict,  123  App.  Div.  579  (108  N.  Y.  Supp. 
228),  where  it  is  held: 

''Liability  cannot  be  cast  upon  the  defendant  be- 
cause he  owned  the  car,  or  because  he  permitted  his  son 
to  drive  the  car  whenever  he  wished  to  do  so.  *  *  Lia- 
bility arises  from  the  relationship  of  master  and  ser- 
vant, and  it  must  be  determined  by  the  inquiry  whether 
the  driving  at  the  time  was  within  the  authority  of  the 
master,  in  the  execution  of  his  orders,  or  in  the  doing 
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of  his  work'* — quoting  from  Cavanaugh  v.  Dinsmore, 
12  Hun,  468 :  *  *  It  is  well  settled  that  the  master  is  not 
liable  for  injuries  sustained  by  the  negligence  of  his 
servant  while  engaged  in  an  unauthorized  act,  beyond 
the  scope  and  duty  of  his  employment  *  *  although 
the  servant  is  using  the  implements  or  property  of  the 
master. ' ' 

The  case  of  Bursch  v.  Greenough  Bros.  Co.  (Wash.), 
139  Pac.  870,  is  directly  in  point.  The  same  principle 
is  announced  in  Dalrymple  v.  Covey  Motor  Car  Co., 
66  Or.  533  (135  Pac.  91,  48  L.  R.  A.  (N.  S.)  424) ;  Jones 
V.  Hoge,  47  Wash.  663  (92  Pac.  433,  125  Am.  St.  Rep. 
915, 14  L.  R.  A.  (N.  S.)  216) ;  Birch  v.  Abercrombie,  74 
Wash.  486  (133  Pac.  1022,  50  L.  R.  A.  (N.  S.)  59). 
In  Jones  v.  Hoge,  47  Wash.  663  (92  Pac.  433,  125  Am. 
St.  Rep.  615, 14  L.  R.  A.  (N.  S.)  216),  it  is  said: 

*'If  the  act  be  done  while  the  servant  is  at  liberty 
from  the  service  and  pursuing  his  own  ends  exclu^ 
sively,  the  master  is  not  responsible.  If  the  servant 
was,  at  the  time  the  injury  was  inflicted,  acting  for  him- 
self and  as  his  own  master  pro  tempore,  the  master  is 
not  liable.'' 

In  each  of  those  cases  there  was  no  controversy  but 
that  the  operator  of  the  machine  was  the  employee  or 
servant  of  the  defendant ;  but  here  no  such  relation  is 
shown  to  exist,  and  the  situation  is  not  changed  by  the 
fact  that  this  was  a  machine  kept  for  the  pleasure  of 
the  family  only.  In  Birch  v.  Abercrombie,  74  Wash. 
486  (133  Pac.  1022,  50  L.  R.  A.  (N.  S.)  59)  it  is  said: 

*  *  The  fact  that  the  agency  was  not  a  business  agency, 
nor  the  service  a  remunerative  service,  has  no  bearing 
upon  the  question  of  liability.  *  *  In  running  his 
vehicle  she  (the  daughter)  was  carrying  out  the  gen- 
eral purpose  for  which  he  owned  it  and  kept  it.  No 
other  element  is  essential  to  invoke  the  rule  respondeat 
superior/' 
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Plaintiff  contends  that  Gossman  was  using  the  ma- 
chine for  family  purposes,  quoting  from  Birch  v. 
Abercromhie,  74  Wash.  486  (133  Pac  1022^  50  L.  E.  A- 
(N.  S.)  59) : 

'*The  rule  of  respondeat  superior  arises  whenever 
the  vehicle  is  obtained  to  carry  out  the  general  pur- 
poses for  which  the  owner  keeps  it,  and  anyone  driv- 
ing such  machine,  with  the  owner's  consent,  express  or 
implied,  is  the  owner's  agent." 

As  applied  to  this  case,  that  would  be  carrying  the 
rule  too  far.  Burns  had  the  vehicle  for  the  pleasure 
and  convenience  of  his  family,  and  -  none  other. 
Though  Peterson,  his  next  door  neighbor,  used  it  for 
the  pleasure  of  his  family.  Bums  would  not  be  liable 
for  an  accident  to  a  stranger  under  the  rule  respondeat 
superior.  That  would  not  be  within  the  general  pur- 
pose for  which  Burns  kept  it.  Gossman  was  not  run- 
ning the  machine  for  the  purpose  for  which  Burns 
owned  and  kept  it,  but  solely  for  his  own  private  pur- 
pose, without  the  knowledge  or  direction  of  Bums. 

The  judgment  is  reversed  as  to  Bums,  and  the  action 
dismissed  as  to  him.  Modified. 

Mr.  Justice  Bean,  Mr.  Justice  Burnett  and  Mr. 
Justice  Eamsey  concur. 

Mr.  Chief  Justice  McBride  and  Mr.  Justice  Mc- 
Nary  not  sitting. 
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Submitted  on  briefs  May  20,  affirmed  June  9,  1914. 

WALTERS  V.  COOPER. 

(142  Pae.  359.) 

Mortgairas— Bights  of  Parties— Becovery  of  Principal  Obligatloii— As- 
sumption of  Mortgage  by  Tblrd  Person. 

The  right  of  a  creditor,  holding  a  purchase- money  mortgage,  to 
waive  his  security  and  recover  on  the  note  accompanying  it  cannot 
be  divested  by  an  agreement  between  the  debtor  and  a  third  person 
that  the  latter  will  pay  the  mortgage;  the  debtor's  remedy,  under  such 
circumstances,  being  to  sue  the  assignee  for  breach  of  the  agreement 
or  to  be  subrogated  to  rights  of  the  original  creditor. 

[As  to  concurrent  remedies  of  holders  of  mortgages,  see  note 
in  73  Am.  St.  Rep.  559.] 

From  Washington:  James  U.  Campbell,  Judge. 

In  Banc.     Statement  Per  Curiam. 

This  is  a  cross-bill  by  Van  Walters  and  Anna  J. 
Walters  to  restrain  the  prosecution  of  an  action  at 
law,  arising  out  of  the  following  facts:  On  Decem- 
ber 12,  1912,  Walters  purchased  real  estate  from 
Cooper  for  $18,000.  The  premises  were  subject  to 
mortgages  of  $4,000  and  $900.  Walters  gave  a  third 
mortgage  as  a  part  of  the  purchase  price.  Wal- 
ters sold  to  Dawson  and  wife,  who  assumed  and  agreed 
to  pay  the  mortgage  givei^  by  Walters  to  Cooper. 
Dawson  and  wife  have  sold  to  Hugh  M.  Shull,  who  now 
holds  title.  Cooper  waived  his  mortgage  and  brought 
action  against  Walters  and  wife  on  the  note  secured  by 
the  mortgage.  Walters  answered  in  the  action  and 
filed  a  cross-bill  in  equity,  alleging  the  facts  herein 
stated,  and  that  the  premises  represented  a  value  of 
more  than  the  three  mortgages,  that  Dawson  and  wife 
were  solvent ;  that  execution  could  be  satisfied  for  any 
possible  deficiency  on  foreclosure,  and  praying  that  the 
action  be  abated  and  that  Cooper  be  required  to  ex- 
haust the  security  of  the  mortgage  and  that  of  per- 
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sonal  liability  of  Dawson  and  wife.  Cooper  ffled  a 
demurrer  to  the  cross-bill,  which  was  sustained  and  the 
suit  dismissed.  Walters  and  wife  appeal  from  this 
order.  Submitted  on  briefs  without  argument  under 
Supreme  Court  Rule  18,  56  Or.  622  (117  Pac.  xi). 

Affibhed. 

For  appellants  there  was  a  brief  over  the  name  of 
Messrs.  Langley  <&  Langley. 

For  respondent  there  was  a  brief  over  the  name  of 
Mr.  William  H.  Wilson. 

Opinion  Per  Curiam. 

It  is  settled  by  the  case  of  Page  v.  Ford,  65  Or.  450 
(131  Pac.  1013,  45  L.  R.  A.  (N.  S.)  247),  that  a  creditor 
holding  a  purchase-money  mortgage  may  waive  his 
security  and  recover  upon  the  promissory  note  accom- 
panjdng  it.  This  right  cannot  be  divested  by  an  in- 
dependent agreement  between  the  debtor  and  a  third 
person  that  such  person  will  assume  and  pay  the  mort- 
gage. The  remedy  of  the  original  debtor  under  such 
circumstances  is  to  sue  his  assignee  for  breach  of  the 
agreement,  or  in  a  proper  case  to  ask  to  be  subrogated 
to  the  rights  of  the  original  creditor  in  the  mortgage. 

The  decree  of  the  Circuit  Court  is  aflSrmed. 

Affirmed. 
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Argued  May  7,  reversed  June  9,  1914. 

FIELDS  V.  CEOWLEY. 

(142  Pae.  360.) 

Pleading— Demurrer— Adznlssioiis. 

1.  On  demurrer  to  the  complaint,  the  material  allegations  of  that 
pleading  are  deemed   admitted. 

Mortgages — Foredosnre — ^Bents  and  Profits. 

2.  Under  Section  252,  L.  O.  L.,  providing  that  the  purchaser  of 
real  property  at  an  execution  sale  from  the  date  of  the  sale  till  a 
redemption  thereof  shall  be  entitled  to  possession  unless  the  property 
be  in  possession  of  a  tenant,  and  in  such  case  shall  be  entitled  to 
the  rents  or  the  value  of  the  use  and  occupation,  and  section  248, 
authorizing  redemption  by  a  judgment  debtor  on  paying  the  amount 
of  the  purchase  money,  with  interest  at  10  per  cent  per  annum,  to- 
gether with  the  amount  of  the  taxes  the  purchaser  may  have  been 
required  to  pay,  where  a  purchaser  at  a  mortgage  foreclosure  goes 
into  possession  and  the  property  is  afterward  redeemed  by  the  mort- 
gagor, the  mortgagor  is  entitled  to  the  rents  and  profits  received  by 
the  purchaser  during  possession. 

[As  to  when  a  mortgagee  is  entitled  to  rents,  see  note  in  27 
Am.  St.  Bep.  793.] 

From  Grant:  Dalton  Biggs,  Judge. 

This  is  an  action  by  W.  S.  Fields  and  Jennie  E. 
Fields  against  R.  J.  Crowley  and  A.  J.  Wright  to  re- 
cover rents,  issues  and  profits  amounting  to  $1,220.85. 
The  court  below  rendered  judgment  in  favor  of  de- 
fendants and  plaintiffs  appeal.  The  facts  are  stated 
in  the  opinion  of  the  court.  Reversed. 

For  appellants  there  was  a  brief  over  the  names  of 
Mr.  J.  E.  Marks  and  Mr.  Errett  Hicks,  with  an  oral 
argument  by  Mr.  Marks. 

For  respondents  there  was  a  brief  and  an  oral  ar- 
gument by  Mr.  George  H.  Cattanach. 

In  Banc.  Mb.  Justicb  Ramsey  delivered  the  opinion 
of  the  court. 

The  plaintiffs  were  at  all  the  times  stated  in  the 
complaint  the  owners  of  lots  84,  44,  and  45  (except  the 
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north  20  feet  of  lot  45)  according  to  the  official  plat 
of  the  town  of  Canyon  City,  Grant  County,  Oregon, 
and  also  another  parcel  of  land  described  in  the  com- 
plaint. 

On  December  3,  1910,  the  plaintiffs  executed  to  the 
defendants  a  mortgage  upon  said  real  property  to 
secure  the  payment  of  the  sum  of  $1,700,  which  the 
plaintiffs  owed  the  defendants.  The  plaintiffs  made 
default  in  the  payment  of  said  sum  of  money,  and  on 
the  1st  day  of  May,  1911,  the  defendants  commenced, 
in  the  Circuit  Court  of  Grant  County,  a  suit  against 
the  plaintiffs  for  the  foreclosure  of  said  mortgage  and 
the  sale  of  said  real  property,  to  obtain  funds  to  pay 
said  debt  of  $1,700,  and  interest,  costs,  and  disburse- 
ments. 

On  June  30, 1911,  the  Circuit  Court  of  Grant  County 
rendered  a  decree  for  the  foreclosure  of  said  mortgage 
and  the  sale  of  said  real  property,  to  obtain  funds 
with  which  to  pay  the  sum  of  $1,728.20,  due  on  said 
mortgage,  and  $72.30  that  the  said  mortgagee  had  paid 
as  taxes  on  §aid  property,  and  $170,  allowed  as  attor- 
neys* fees,  and  the  further  sum  of  $21.50  costs. 

On  November  22,  1911,  a  writ  of  execution  was  is- 
sued out  of  said  Circuit  Court  upon  and  to  enforce 
said  decree  of  foreclosure  and  sale;  and  on  December 
29, 1911,  by  virtue  of  said  decree  and  said  writ  of  exe- 
cution, all  of  said  real  property  was  sold  to  the  said 
mortgagees  (the  defendants  herein)  for  the  sum  of 
$1,786,  and  the  sheriff  making  said  sale,  thereupon  is- 
sued to  said  purchasers  a  certificate  of  sale  of  said 
real  premises. 

On  February  27,  1912,  said  sale  to  the  defendants 
herein  was  confirmed  by  an  order  of  said  Circuit 
Court,  and,  on  or  about  the  last-named  date,  the  de- 
fendants took  possession  of  said  real  property  by  them 
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SO  purchased,  and  held  the  same,  and  continued  in  the 
possession  thereof,  until  December  23,  1912.  There 
were  situated  upon  said  real  property,  while  the  same 
was  in  the  possession  of  the  defendants  as  aforesaid, 
and  prior  thereto,  what  is  known  as  the  Elkhom  Hotel 
building,  a  saloon  building,  a  bam,  and  other  outbuild- 
ings belonging  to  said  hotel  property.  While  the 
defendants  were  so  in  the  possession  of  said  real  prop- 
erty, they  used,  occupied,  and  rented  the  saloon  build- 
ing situated  thereon,  and  used,  occupied  and  rented 
said  hotel  building,  barn,  and  outhouses  connected 
therewith^  and  conducted  on  said  premises  a  hotel 
business,  and  the  defendants  received  all  the  rents, 
issues  and  profits  of  all  of  said  property,  to  the  amount 
and  value  of  $1,220.85,  and  the  reasonable  rental  value 
of  said  hotel  building,  saloon,  bam,  and  outhouses 
during  said  period  was  the  said  sum  of  $1,220.85. 

On  December  23,  1912,  after  notice  to  the  defend- 
ants that  they  intended  to  do  so,  the  plaintiffs  re- 
deemed said  property  from  said  sale,  by  payment  to 
the  sheriff  of  said  county  of  the  sum  of  $2,047.94, 
which  was  the  total  amount  due  the  defendants  on  said 
sale,  and  the  defendants  thereupon  immediately  sur- 
rendered the  possession  of  said  property  to  the  plain- 
tiffs on  said  23d  day  of  December,  1912. 

The  defendants,  on  the  22d  day  of  December,  1912, 
at  the  time  of  said  redemption  of  said  property,  did 
not  account  to  the  plaintiffs  for  said  rent,  issues,  and 
profits  and  reasonable  rental  value  of  said  property 
which  they  had  been  in  possession  of,  and  there  was 
due  and  owing  from  the  defendants  to  plaintiffs,  on 
said  last-named  date,  the  said  sum  of  $1,220.85  as  the 
rents,  issues,  and  profits  and  reasonable  rental  value 
of  said  property  while  the  same  was  used,  occupied. 
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and  rented  by  the  defendants  while  in  their  possession 
under  said  sale. 

Since  the  redemption  of  said  property  the  defend- 
ants have  not  accounted  to  the  plaintiffs  for  the  rents, 
issues,  and  profits  or  reasonable  rental  value  of  said 
property,  or  any  part  thereof,  while  the  same  was  in 
their  possession,  under  said  sale,  and  on  the  20th  day 
of  December,  1912,  the  plaintiffs  made  demand  upon 
the  defendants  and  each  of  them,  for  the  payment  of 
the  said  sum  of  $1,220.85  as  the  rents,  issues,  and 
profits  and  reasonable  rental  value  of  said  property 
during  said  period,  and  the  defendants  refused,  and 
still  refuse,  to  pay  the  plaintiffs  the  said  sum  or  any 
part  thereof,  and  there  is  now  due  and  owing  from 
the  defendants  and  each  of  them,  to  the  plaintiffs,  the 
sum  of  $1,220.85,  with  interest  thereon  from  Decem- 
ber 23,  1912,  at  the  rate  of  6  per  cent  per  annum. 

The  complaint  alleges  the  facts  stated  supra,  and 
demands  judgment  for  said  sum  of  $1,220.85,  interest, 
costs,  and  disbursements.  The  defendants  filed  a  de- 
murrer to  said  complaint,  alleging  that  it  does  not 
state  facts  sufficient  to  constitute  a  cause  of  action. 
The  court  sustained  the  demurrer,  and  entered  judg- 
ment against  the  plaintiffs  for  costs  and  disburse- 
ments. The  plaintiffs  appeal,  and  contend  that  the 
trial  court  erred  in  sustaining  said  demurrer. 

1.  The  real  property  referred  to  si*pra  belonged  to 
the  plaintiffs ;  they  mortgaged  it  to  the  defendants ; 
the  defendants  foreclosed  the  mortgage  and  bought 
the  mortgaged  property;  the  sale  was  confirmed  on 
February  27,  1912;  and  at  that  date  the  defendants 
took  possession  of  the  property  and  occupied  and 
rented  it,  and  held  the  property  until  it  was  redeemed 
from  the  effect  of  said  sale  on  December  23,  1912. 
The  defendants  occupied,  used,  and  rented  the  premises 


June,  1914.]  Fields  i;.  Cbowlxt.  145 

from  February  27th,  until  December  23d,  nearly  ten 
months,  and  received  the  rents,  issues,  and  profits 
thereof  during  that  period,  and  refused  to  account  to 
the  plaintiffs  therefor,  or  for  any  part  thereof,  ac- 
cording to  the  averments  of  the  complaint.  There 
were  on  the  premises  a  hotel  building,  a  saloon  build- 
ing, a  bam,  and  other  outbuildings.  On  demurrer 
to  the  complaint  the  material  allegations  of  that  plead- 
ing are  deemed  admitted. 

2.  The  question  for  decision  is  whether  the  defend- 
ants are  liable  to  the  plaintiffs  for  the  rents,  issues, 
and  profits  of  the  property  during  the  time  that  they 
had  possession  of  it  and  occupied  and  rented  it,  be- 
tween the  date  of  the  confirmation  of  the  sale  and  the 
redemption  of  the  property  from  the  effect  of  the  sale. 

Section  252,  L.  0.  L.,  provides  that  the  purchaser  of 
real  property  at  an  execution  sale,  from  the  date  of 
the  sale  until  a  redemption  thereof,  shall  be  entitled 
to  the  possession  of  the  property  purchased,  unless 
the  same  be  in  the  possession  of  a  tenant,  holding  un- 
der an  unexpired  lease,  and,  in  such  case,  shall  be  en- 
titled to  receive  from  such  tenant  the  rents  or  the  value 
of  the  use  and  occupation  thereof. 

Section  248,  L.  0.  L.,  provides  that  a  judgment 
debtor  may  at  any  time  before  a  confirmation  of  sale, 
or  within  one  year  after  confirmation,  redeem  the  real 
property  sold  on  execution  sale  on  paying  the  amount 
of  the  purchase  money,  with  interest  thereon  at  the 
rate  of  10  per  cent  per  annum  from  the  date  of  the 
sale,  together  with  the  amount  of  taxes  that  the  pur- 
chaser may  have  been  required  to  pay  thereon.  On 
flie  redemption  the  purchaser  obtains  all  of  the  money 
that  he  paid  for  the  property  and  interest  thereon 
from  the  date  of  the  sale  until  the  redemption  at  the 
rate  of  10  per  cent  per  annum.    If  he  has  paid  any 
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taxes  on  the  property,  he  receives  that  back  also.  The 
debtor  redeeming  is  required  to  pay  him  what  he  gave 
for  the  property,  plus  the  interest  thereon  at  the  rate 
of  10  per  cent  per  annum,  the  highest  rate  of  interest 
allowed  by  law. 

Freeman,  in  his  work  on  Executions  (3  ed.),  Volume 
3,  pages  1893,  1894,  says: 

*  *  The  controlling  idea  of  the  statutes  regulating  the 
rights  of  judgment  debtors  and  purchasers  in  and  to 
the  rents,  profits,  and  possession  of  land  from  its 
sale  on  execution  until  its  redemption,  or  until  the  ex- 
piration of  the  period  of  redemption,  is  that  judgment 
creditors  are  entitled  to,  and  should  receive,  no  more 
than  their  debts,  with  interest  and  proper  charges. 
Any  deviation  from  this  idea  must  entail  injustice 
upon  one  or  the  other  of  these  classes. '^ 

2  Jones,  Mortgages  (6  ed.),  page  15,  says: 

* '  If  the  purchaser  at  a  foreclosure  sale  has  paid  the 
purchase  money,  and  there  is  a  subsequent  redemp- 
tion, his  rights  are  determined  by  treating  him  as  a 
mortgagee  in  possession  to  the  extent  of  the  price  paid 
by  him  with  interest,  and  mvrst  account  for  the  rents 
and  profits.' ' 

In  Balfour  v.  Rogers  (C.  C),  64  Fed.  927,  Bel- 
linger, District  Judge,  says: 

*'The  statute  provides  that  'the  purchaser  from  the 
day  of  sale  until  a  resale  or  a  redemption,  *  *  shall 
be  entitled  to  the  possession  of  the  property  purchased 
or  redeemed,  unless  the  same  be  in  the  possession  of  a 
tenant  under  an  unexpired  lease,  and  in  such  case, 
shall  be  entitled  to  receive  from  such  tenant  the  rents 
or  the  value  of  the  use  and  occupation  thereof  during 
the  same  period.'  The  right  to  receive  rents  and 
profits  under  this  section  does  not  imply  that  what  is 
thus  received  need  not  be  accounted  for  in  case  of 
redemption.  In  Carttvright  v.  Savage,  5  Or.  397,  it 
is  held  that,  when  a  judgment  debtor  redeems,  he  may 
recover  the  value  of  a  crop  growing  upon  the  land  at 
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the  time  of  the  sale  and  harvested  by  the  purchaser 
while  in  possession.  It  follows  that  the  product  of  the 
property  must  in  all  cases  be  accounted  for  to  the  re- 
demptioner.  It  is  not  the  policy  of  the  statute  to  give 
the  creditor  more  than  his  debt,  with  interest  and 
proper  charges. '*  . 

Discussing  the  effect  of  a  sale  and  a  redemption  of 
real  property,  the  Supreme  Court  of  Arkansas,  in 
Danenhauer  v.  Dawson^  65  Ark.  133  (46  S.  W.  132,  44 
L.  E.  A.  193),  says: 

* '  Such  a  purchaser  occupies  a  double  character,  and 
may  come  to  be  treated  either  as  a  mortgagee  in  pos- 
session or  as  a  holder  of  an  absolute  title,  depend- 
ing on  whether  there  has  been  a  redemption  or  not. 
To  speak  more  accurately,  he  holds  as  purchaser; 
but,  if  there  be  a  redemption,  his  rights  will  be  de- 
termined by  treating  him  as  a  mortgagee,  to  the 
extent  of  the  price  paid  by  him.  If  the  mortgagor  re- 
deems, the  defeasible  title  of  the  purchaser  is  abro- 
gated. The  purchaser  will  then,  for  the  purpose  of 
redemption,  be  treated  as  a  mortgagee  in  possession, 
and  will  be  entitled  to  the  price  paid  by  him,  with  in- 
terest, and  must  account  for  the  rents  and  profits. 
But  if  no  redemption  is  made,  then  at  the  end  of  the 
period  allowed  for  redemption  the  title  of  the  pur- 
chaser becomes  absolute/'  etc. 

17  Cyc.  1337,  says: 

"Under  statutes  giving  to  the  execution  purchaser 
the  right  of  possession  of  the  property,  and  the  rents 
and  profits  from  the  day  of  sale  until  the  redemption 
of  the  property,  such  purchaser  must  account  to  the 
redemptioner  for  the  rents  and  profits  thus  by  him 
received  during  the  interim  between  the  sale  and  the 
redemption. ' ' 

In  Cartwright  v.  Savage,  5  Or.  399,  the  court  says : 

*'It  is  clear  that  Savage  [the  purchaser  at  execution 
sale]  was  entitled  to  the  possession  of  the  property. 
By  virtue  of  this  right  of  possession,  a  purchaser 
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at  a  judicial  sale  may  enter  and  use  and  occupy  the 
premises,  and  thereby  preserve  the  premises  intact, 
and  better  prevent  waste  and  destruction.  If  the 
premises  are  agricultural  lands,  the  us^  must  be  for 
such  ordinary  purposes  of  husbandry  as  the  premises 
could  be  put  to  during  the  time  of  his  possession.  He 
has  no  absolute  legal  right  in  and  to  the  premises,  until 
the  confirmation  of  the  sale,  and  the  execution  of  a 
deed  by  the  sheriff.  It  is  well  settled  that,  if  redemp- 
tion  be  consummated,  the  effect  of  the  sale  is  termi- 
nated, and  the  property  is  restored  to  its  original  con- 
dition. How  can  the  property  be  restored  to  its 
original  condition  if,  when  redeemed,  the  judgment 
debtor  is  obliged  to  take  it  back,  denuded  of  the  crops 
which  he  himself  has  sown,  and  which  *  *  he  himself 
would  have  reaped?  We  do  not  think  that  the  section 
above  quoted  can  properly  be  construed  to  give  the 
purchaser  any  greater  rights  in  the  premises,  in  case 
there  is  no  tenant,  than  where  there  is  a  tenant  holding 
under  an  unexpired  lease.'* 

In  that  case  the  court  held  that  the  redemptioner 
had  a  right  to  recover  from  the  purchaser  the  value 
of  the  crop  harvested  on  the  premises  between  the 
date  of  the  sale  and  the  redemption.  It  is  the  policy 
of  the  law  to  enable  the  purchaser  to  obtain  from  the 
redemptioner  the  full  amount  paid  by  him  for  the  land, 
plu^  the  highest  rate  of  interest  thereon  allowed  by 
law  from  the  date  of  the  payment  until  the  redemp- 
tion. But,  where  the  purchaser  takes  possession  of 
the  purchased  premises,  and  occupies,  uses,  or  rents 
them,  and  the  execution  debtor  redeems,  the  latter  is 
entitled  to  recover  from  him  the  value  of  the  rents, 
issues,  and  profits  of  the  premises  during  the  time 
that  he  has  occupied,  used,  or  rented  them  in  the  in- 
terim between  the  date  of  the  sale  and  the  redemption. 

A  different  rule  obtains  in  California,  Washington, 
and  some  other  states ;  but  we  think  that  the  rule  an- 
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nounced  by  this  court  in  Cartwright  v.  Savage,  supra, 
is  the  better  one,  and  we  aflSrm  and  follow  it. 

"We  hold  that  the  complaint  states  facts  suflBcient  to 
constitute  a  cause  of  action,  and  that  the  trial  court 
erred  in  sustaining  the  demurrer  thereto. 

The  judgment  of  the  court  below  is  reversed  and 
the  case  is  remanded  to  the  court  below,  with  direc- 
tions that  it  overrule  said  demurrer  and  proceed  with 
the  case  in  accordance  with  the  conclusions  of  this 
opinion.  Revebsbd  With  Dibections. 


Argued  April  9,  affirmed  May  19,  rehearing  denied  Tnne  16,  1914. 

HECKELA  V.  COOS  BAY  LIQUOR  CO. 

(142  Pac.  547.) 

RepleTln — ^Pleading — Answer. 

1.  In  replevin  for  bar  fixtures  and  other  property  in  a  saloon  of 
which  plaintiff  had  been  placed  In  possession  under  a  contract  reserv- 
ing title  in  defendant  till  the  price  was  fully  paid,  and  further  pro- 
viding that,  if  plaintiff  made  default  under  the  contract,  his  rights 
should  cease  and  all  sums  paid  to  the  defendant  should  become  the 
defendant's  property,  and  defendant  might  take  possession,  an  answer 
alleging  that  plaintiff  failed  to  perform  his  agreement,  in  that  he 
neglected  to  devote  his  whole  time  to  the  business,  and  failed  to  con- 
duct it  in  a  satisfactory  manner,  that  he  failed  to  account  for  money 
received  from  sales,  or  to  apply  the  money  as  provided  in  the  contract, 
and  that  defendant  took  possession,  the  plaintiff  acknowledging  his 
default,  and  voluntarily  surrendering  possession,  states  a  complete 
defense  and  is  not  demurrable. 

[As  to  necessity  and  sufficiency  of  allegation  as  to  ownership 
or  right  of  possession  in  complaint  in  replevin,  see  note  in  Ann. 
Cas.  1912A,  333.] 

BepleTln — Pleading— Issaes  and  Proof. 

2.  Where  plaintiff  in  replevin  alleges  that  defendant  was  in  pos- 
session of  the  gaods  at  the  commencement  of  the  action,  and  the 
answer  denies  all  the  complaint  not  thereinafter  admitted,  and  admits 
that  the  defendant  took  possession,  but  alleges  that  before  the  com- 
mencement of  the  action  he  delivered  the  goods  to  a  third  party 
on  a  conditional  sale,  plaintiff  is  not  entitled  to  judgment  without 
proof  of  defendant's  possession. 

[As  to  when  and  against  whom  replevin  may  be  maintained^ 
see  note  in  80  Am.  St.  Bep.  741,] 
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Appeal  and  Error— Review— HarmlesB  Error—- Szdasloii  of  Eyidence. 

3.  The  exclusion  of  a  contract  offered  in  evidence  by  plaintiff 
which  is  set  out  in  full  in  the  answer  and  denied  by  the  reply,  but 
which  plaintiff;  as  a  witness,  admits,  is  not  prejudicial  to  plaintiff. 

Beplevin — ^Evidence — ^Relevancy — ^Reputed  Ownersliip. 

4.  In  replevin,  where  the  character  of  plaintiff's  rights  to  the  prop- 
erty are  set  out  in  the  pleadings  and  undisputed,  evidence  of  reputed 
ownership  of  the  property  is  properly  excluded. 

From  Coos:  John  S.  Coke,  Judge. 

Department  2.     Statement  by  Mr.  Justice  Eakin. 

This  is  an  action  of  replevin  by  Andrew  Heckela 
against  the  Coos  Bay  Liquor  Company,  a  corporation. 

On  February  25, 1910,  the  defendants,  having  a  lease 
on  a  building  in  Marshfield,  used  and  known  as  the 
Brewery  saloon,  and  owning  bar  fixtures  and  other 
property  therein,  entered  into  an  agreement  with  the 
plaintiff  by  which  it  agreed  to  sell  the  plaintiff,  upon 
full  payment  of  $2,000,  said  personal  property.  Pend- 
ing payment  of  this  amount  the  plaintiff  was  to  con- 
duct the  saloon  and  place  the  proceeds  of  sales  in  the 
cash  register,  to  which  the  defendant  should  have  ex- 
clusive access ;  and  plaintiff  was  to  give  his  entire  time 
to  the  business,  and  account  for  all  moneys  received 
to  the  entire  satisfaction  of  the  defendant,  the  money 
to  be  the  property  of  the  defendant  until  full  payment 
of  the  purchase  price.  The  defendant  was  required 
to  dispose  of  the  money  so  received  as  follows:  (a) 
Eetain  to  itself  $75  per  month  rent  for  the  said  build- 
ing; (b)  pay  all  taxes  and  license  fees  for  the  busi- 
ness; (c)  pay. all  amounts  due  for  liquors,  etc.,  fur- 
nished to  the  business  by  the  defendant;  (d)  pay 
plaintiff  $80  a  month  for  conducting  the  saloon  and  for 
any  assistance  employed.  The  title  to  the  property  and 
liquors  was  to  remain  the  property  of  the  defendant 
until  the  purchase  price  was  fully  paid.  In  case  plain- 
tiff should  make  default  under  the  contract  or  violate 
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any  of  its  provisions  his  rights  under  the  agreement 
should  cease,  and  all  sums  of  money  paid  and  all  sur- 
plus money  in  the  hands  of  the  defendant  should  be  the 
property  of  the  defendant;  and  without  further  no- 
tice defendant  might  take  possession  of  the  building 
and  property  and  remove  all  persons  therefrom. 

By  the  answer  it  is  alleged  that  plaintiff  failed  to 
perform  his  part  of  said  agreement,  in  that  he  neg- 
lected to  devote  his  whole  time  to  the  business,  and 
failed  to  conduct  it  in  a  manner  satisfactory  to  the 
defendant;  that  he  gave  away  goods,  and  failed  to 
account  for  moneys  received  from  sales,  and  neglected 
to  provide  that  all  moneys  taken  out  of  the  cash  reg- 
ister or  the  surplus  should  be  applied  to  payment  of 
the  purchase  price,  which  by  the  contract  should 
amount  to  $50  per  month;  and  that  for  such  default 
defendant,  on  June  5,  1912,  took  possession  of  the 
building  and  goods,  plaintiff  then  and  there  acknowl- 
edging his  default  and  freely  and  voluntarily  surren- 
dering the  possession  of  the  property  to  defendant. 

Plaintiff  demurred  to  the  new  matter  of  the  answer 
which  was  overruled,  and  is  assigned  as  error.  Plain- 
tiff replied  to  the  answer  by  a  complete  denial  of  all 
the  new  matter,  which  by  subsequent  developments 
appears  to  have  been  recklessly  done.  Upon  the  trial 
the  court  granted  a  judgment  of  nonsuit.  Plaintiff 
appeals.  Affibmed.    Beheabino  Denied. 

No  appearance  for  appellant  except  a  brief  over  the 
name  of  Mr.  Harry  0.  Hoy. 

For  respondent  there  was  a  brief  over  the  name  of 
Messrs.  Bennett  <&  Swanton  with  an  oral  argument  by 
Mr.  Tom  T.  Betmett. 
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Mb.  Justice  Eakin  delivered  the  opinion  of  the 
court. 

1.  The  answer  appears  to  contain  a  complete  de- 
fense, and  was  not  demurrable.  The  contract  dis- 
closes a  state  of  facts  which  show  that  defendant,  hav- 
ing the  saloon  building  and  fixtures,  sought  to  have 
the  business  continued  that  it  might  be  enabled  to  sell 
the  property,  and,  in  order  so  to  do,  made  the  agree- 
ment with  plaintiff,  who  was  a  laborer  without  much 
or  any  means.  Defendant  placed  him  in  possession 
of  the  saloon  to  run  it  until  the  conditions  should  be 
fulfilled,  retaining  the  title  and  right  to  enter  and  oust 
plaintiff  therefrom  whenever  it  thought  just  to  do  so ; 
and  its  doing  so  as  alleged,  if  true,  was  a  complete 
defense  to  the  action  of  replevin. 

2.  The  motion  for  nonsuit  raises  two  questions: 
(1)  As  to  whether  the  replevin  will  lie  upon  the  facts 
shown  in  the  complaint  and  plaintiff's  proof;  and  (2) 
whether  the  defendant  is  shown  to  be  in  possession  of 
the  property  at  the  time  the  action  was  commenced. 
The  answer  denies  such  possession,  and  alleges  that 
defendant  was  not  so  in  possession,  but  the  answer  is 
denied  by  the  reply,  and  the  defendant  offered  no 
proof  upon  the  allegations  of  the  answer.  Plaintiff  in 
an  indefinite  way  alleges  that  defendant  was  in  posses- 
sion of  the  goods  at  the  time  of  the  commencement  of 
the  action;  namely,  he  says  that  on  the  5th  of  June, 
1912,  defendant  wrongfully  barred  plaintiff  from  said 
premises  wherein  the  goods  were  contained,  and  ever 
since  has  wrongfully  detained  them.  The  answer  de- 
nies all  the  complaint  not  thereinafter  admitted,  and 
admits  that  the  defendant  took  possession  of  the  goods, 
retaining  them  for  a  while,  and  on  the  1st  day  of  Au- 
gusty  1912,  delivered  them  to  Clay  Boberts  on  a  condi- 
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tional  sale.  The  complaint  was  filed  November  29, 
1912,  and  the  answer  denies  defendant's  possession  at 
the  time  the  complaint  was  filed,  and  this  puts  plaintiff 
npon  proof  of  such  possession  by  the  defendant :  Jen- 
kins V.  Ontario,  44  Or.  72  (74  Pac.  466,  102  Am.  St. 
Rep.  625).  This  is  a  possessory  action,  and  lies  only 
against  the  party  in  possession,  which  was  not  proved : 
Shinn,  Repl.,  §  164;  Cobbey  Repl.,  §  462;  Wells,  BepL, 
§134. 

3.  As  to  the  assignment  that  the  court  erred  in  sus- 
taining objections  to  the  contract  (Exhibit  A)  offered 
in  evidence  by  plaintiff,  said  contract  is  set  out  in  full 
in  the  answer  and  is  denied  by  the  reply.  It  was  the 
basis  of  the  defense,  and  plaintiff  as  a  witness  admits 
it.  Therefore  its  admission  in  evidence  was  wholly 
immaterial,  and  plaintiff  was  not  prejudiced  by  its  ex- 
clusion; neither  was  there  any  error  in  sustaining 
objection  to  testimony  of  the  reputed  ownership  of  the 
property. 

4.  It  is  held  in  Morse  v.  Whitcomb,  54  Or.  412  (102 
Pac.  788, 103  Pac.  775, 135  Am.  St.  Rep.  832),  that  evi- 
dence of  general  reputation  of  ownership  may  be  re- 
ceived concerning  a  matter  in  which  the  public  has  an 
interest  or  is  directly  concerned,  under  Section  799, 
subdivision  12,  L.  0.  L.  It  is  said  in  Raymond  v. 
Flavel,  27  Or.  219,  at  page  248  (40  Pac.  158,  at  page 
167),  that  common  reputation  of  ownership  is  on  an 
equal  footing  with  evidence  of  possession  as  notice  of 
whatever  interest  the  possessor  may  have  in  the  land. 
Wilson  V.  Maddock,  5  Or.  480,  is  to  the  same  effect,  that 
where  the  ownership  of  the  property  is  in  dispute,  com- 
mon reputation  of  the  ownership  may  be  shown  as 
suflScient,  if  not  overcome;  but  such  evidence  has  no 
place  here  where  the  character  of  the  plaintiff's  rights 
to  the  property  are  set  out  in  the  pleadings  and  undis- 
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puted.  Such  evidence  might  be  competent  in  case  it  is 
claimed  that  the  writing  was  forged,  or  the  terms  of  it 
subsequently  fulfilled,  but  it  was  incompetent  here. 

The  judgment  of  nonsuit  was  properly  allowed.    We 
find  no  error  in  the  record.    The  judgment  is  affirmed. 

Affibmed. 

Mb.  Chief  Justice  McBbide,  Mb.  Justice  Bean  and 
Mb.  Justice  McNaby  concur. 


enbmitted  on  briefs  Jtme  9,  affirmed  Jnne  16,  1914. 

BOUSE  V.  BIVEBTON  COAL  CO. 

(142  Pac.  343.) 

Eqnity— Pleading— Cron-bllL 

1.  Under  Section  390,  L.  O.  L.,  abolishing  cross-bills  except  in  a 
law  action,  where  a  matter  material  to  defense  is  cognizable  only  in 
equity,  and  Sections  74,  401,  authorizing  any  proper  defense  to  an 
equity  complaint  by  counterclaim,  there  can  be  no  such  thing  as  a 
cross-bill  in  an  equity  suit. 

[As  to  the    nature  and    objects  of    cross-bills,  ne%  note  in  83 
Am.  Dec.  251.] 

Landlord  and  Tenant — ^Possession  of  Premises— Estoi»P6l  to  Deny  louid- 

lord's  Title. 

2.  Neither  a  tenant  nor  his  successor  in  interest  can  deny  the  title 
of  his  landlord. 

[As  to  estoppel  by  tenant  to  deny  landlord's  title,  see  notes  in 
15  Am.  Dec.  40;  89  Am.  St.  Rep.  62.] 

Vendor  and  Purchaser— Mutoal  Bighta— Jurisdiction  of  Bgniij. 

3.  Where  one  gave  an  option  to  plaintiff  to  purchase  coal  land, 
reserving  five  acres  of  the  surface  to  the  vendor,  the  boundaries  of 
which  were  to  be  located  by  the  vendor  within  60  days  from  the  date 
of  the  option,  neither  the  plaintiff  nor  his  assignee  is  entitled  to 
relief  in  equity  under  a  cross-bill  to  reform  the  option  on  the  ground 
that  the  boundaries  of  the  reserve  tract  were  not  fixed  within  the 
agreed  time,  where  they  were  fixed  before  the  plaintiff  or  his  assignee 
was  entitled  to  a  deed. 

From  Coos :  John  S.  Coke,  Judge. 
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In  Banc.    Statement  by  Mb.  Justice  Eakin. 

This  is  a  suit  by  David  S.  Rouse  against  the  River- 
ton  Coal  &  Development  Company,  Irvin  Urquhart  and 
John  R.  McGee.     The  facts  are  as  follows : 

An  option  for  the  term  of  ten  years  from-  April  1, 
1904,  to  purchase  a  certain  110  acres  of  coal  land  was 
given  by  Alexander  Urquhart  to  Rouse  on  specified 
terms.  The  election  to  purchase  was  to  be  exercised 
within  five  years,  and  five  acres  of  the  surface  thereof 
was  excepted  therefrom,  including  the  dwelling-house 
and  outbuildings.  The  boundaries  of  the  exception 
were  to  be  definitely  located  by  Urquhart  within  60 
days  from  January  12,  1904.  Beginning  with  March 
13, 1907,  Rouse  took  an  oral  lease  of  the  dwelling  from 
month  to  month,  and  occupied  and  paid  rent  therefor 
to  Urquhart,  until  the  15th  day  of  April,  1909.  The 
acceptance  of  the  option  by  the  Riverton  Coal  &  Devel- 
opment Company,  the  assignee  of  the  option  from 
Rouse,  was  made  by  payment  of  the  first  installment  of 
the  price  on  April  1, 1909.  On  December  1, 1910,  Irvin 
Urquhart,  owner  thereof  and  successor  to  Alexander 
Urquhart,  sued  the  said  Rouse  in  ejectment  for  the 
possession  of  the  said  five-acre  tract  so  reserved  from 
the  said  option,  in  which  the  same  is  described  by  metes 
and  bounds.  In  September,  1911,  this  suit  was  com- 
menced as  a  cross-bill  in  equity  to  the  said  action  for 
the  alleged  purpose  of  reforming  the  option  from  Alex- 
ander Urquhart  to  Rouse.  On  the  9th  of  April,  1912, 
there  was  filed  by  Irvin  Urquhart  an  answer  to  Rouse 's 
cross-bill,  denying  the  complaint,  except  as  expressly 
admitted,  and  a  cross-bill  to  the  said  cross-bill  of 
Rouse,  alleging  title  as  reserved  in  the  said  option; 
that  at  the  time  of  the  commencement  of  the  ejectment 
action,  and  ever  since,  Rouse  was  in  possession  of  the 
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said  five  acres,  and  wrongfully  withholds  the  posses- 
sion thereof  from  Irvin  Urquhart,  and  that,  at  the  time 
of  the  assignment  of  the  option  to  the  coal  company, 
Bouse  was  in  possession  as  the  tenant  of  Urquhart. 

The  cross-bill  of  Urquhart  was  demurred  to,  but  it 
does  not  appear  what  disposition  was  made  of  the  de- 
murrer, and  exceptions  are  taken  only  to  the  decree. 
A  decree  was  rendered  in  favor  of  Urquhart,  and  the 
defendant  coal  company  appeals. 

Submitted  on  briefs  without  argument  under  the 
proviso  of  Supreme  Court  Eule  18:  56  Or.  622  (117 
Pac.  xi).  Affirmed. 

For  appellant  there  was  a  brief  over  the  name  of 
Mr.  E.  D.  Sperry. 

For  respondent,  Irvin  Urquhart,  there  was  a  brief 
over  the  names  of  Mr.  Joseph  W.  Bennett,  Mr.  Bennett 
Swanton,  Mr.  Tom  T.  Bennett  and  Mr.  C.  R.  Barrow. 

No  appearance  for  other  respondents. 

Mr.  Justice  Eakin  delivered  the  opinion  of  the 
court. 

1.  First  we  should  call  attention  to  the  fact  that 
pleading  by  cross-bill  in  equity  is  an  anomaly  under 
our  code,  for  there  can  be  no  such  thing.  By  Section 
390,  L.  0.  L.,  cross-bills  are  abolished  except  in  a  law 
action,  where  a  matter  material  to  the  defense  is  cog- 
nizable only  in  equity.  To  defenses  to  a  complaint  in 
equity,  Sections  74,  401,  L.  0.  L.,  apply,  providing  that 
any  proper  defense  to  an  equity  complaint  may  be  in- 
terposed by  counterclaim.  Frequently  pleading  comes 
to  this  court  filed  as  a  cross-bill  in  an  equity  suit. 
When  possible,  we  have  treated  such  a  cross-bill  as  a 
counterclaim:  See  Howe  v.  Kern,  63  Or.  487   (125 
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Pac.  834,  128  Pac.  818) ;  Le  Clare  v.  ThibauU,  41  Or. 
601  (69  Pac.  552) ;  Krausse  v.  Greenfield,  61  Or.  502 
(123  Pac.  392,  Ann.  Cas.  1914B,  115). 

2,3.  The  relief  sought  by  the  cross-bill  filed  by 
Bouse  asks  only  that  the  agreement  between  Urqnhart 
and  Rouse  be  reformed  to  conform  to  the  facts  set  out 
therein ;  but  neither  in  the  complaint  nor  in  the  prayer 
is  it  alleged  or  shown  that  there  is  error  in  the  con- 
tract, nor  of  what  the  error  consists.  The  purpose 
seems  to  be  to  have  the  contract  conform  to  alleged 
subsequent  conditions.  There  is  an  effort  on  the  part 
of  Bouse  to  wrest  from  Urquhart  all  interest  in  the 
excepted  five  acres  on  the  ground  that  Urquhart  did 
not  establish  the  boundaries  thereof  within  60  days 
from  the  12th  of  January,  1904.  Bouse  was  occupying 
the  five-acre  tract  as  the  lessee  of  Urquhart,  and,  we 
are  to  infer,  claims  to  have  included  such  possession 
in  his  assignment  of  the  option  to  the  coal  company; 
but  he  could  not  deny  the  title  of  his  landlord,  and 
probably  that  is  the  reason  he  thought  he  could  not 
defend  at  law,  and  his  successor  is  in  no  better  position 
in  that  respect  than  was  he.  By  the  assignment  the 
coal  company  did  not  acquire  the  possession  adversely 
to  Urquhart :  See  Jones  v.  Dove,  7  Or.  467 ;  Willis  v. 
MUler,  23  Or.  352  (31  Pac.  827).  It  is  not  denied  that 
Bouse  occupied  the  five  acres  under  his  lease  until 
April  15, 1909,  and  so  far  as  appears  still  so  occupies. 
Therefore  both  he  and  the  coal  company  are  precluded 
from  denying  the  title  of  Urquhart.  Bouse  could  not 
by  his  own  act  change  landlords  without  first  surren- 
dering his  possession  to  Urquhart,  which  he  has  not 
done.  The  cross-bill  of  Urquhart  alleges  that  Bouse 
has  been  in  the  actual  use  and  possession  of  the  five 
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acres  as  tenant  of  Urquhart,  which  is  admitted.    The 
reservation  is : 

**  Except  the  use  of  five  acres  of  the  surface  thereof, 
which  five  acres  is  a  part  of  the  portion  thereof  which 
has  heretofore  been  in  cultivation,  and  is  to  extend 
back  from  the  river  front  in  such  form  as  to  include 
the  dwelling-house  and  outbuildings  thereon,  and  the 
boundaries  of  which  five  acres  is  to  be  definitely  lo- 
cated by  the  said  parties  of  the  first  part  (Urquhart 
and  wife)  within  60  days  from  the  date  hereof  (Janu- 
ary 12,  1904)." 

Thus  its  approximate  location  is  specified  as  from 
the  river  front  back  to  include  the  buildings  on  the  cul- 
tivated ground,  and  Urquhart  is  given  the  exclusive 
right  to  fix  the  boundaries;  but  failure  of  the  owner 
to  fix  the  boundaries  within  the  60  days  did  not  amount 
to  a  conveyance  or  an  abandonment  thereof  to  the 
optionee.  In  this  case  the  owner  did  fix  the  boundaries 
before  the  action  for  possession  was  commenced  and 
before  the  defendant  was  entitled  to  a  deed.  This  was 
only  an  option,  which  on  April  1,  1909,  became  a  con- 
tract to  sell,  and  is  not  like  an  exception  from  a  deed, 
which  would  be  construed  to  convey  the  whole  land 
regardless  of  the  attempted  reservation:  See  Pearce 
V.  Watts,  L.  T.  20  Eq.  492.  However,  although  the 
reservation  is  incomplete,  the  means  of  making  it  com- 
plete and  definite  is  provided  to  be  exercised  by  the 
plaintiff,  and  was  in  fact  made  definite  before  defend- 
ant was  entitled  to  the  deed:  See  Loyd  v.  Oates,  143 
Ala.  231  (38  South.  1022,  111  Am.  St.  Eep.  39).  And 
defendant  in  the  action  is  not  shown  even  by  a  cross- 
bill to  have  been  in  any  way  prejudiced  by  the  delay 
in  marking  the  boundaries  of  the  five-acre  tract,  but 
has  occupied  it  during  all  this  time  without  question. 

The  decree  is  affirmed.  Apfibmed. 
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Argued  June  2,  affirmed  June  16,  1914. 

STATE  V.  VON  KLEIN.* 

(142.  Pae.  549.) 

Oilmlnal  Zaw— Eyidence^Other  Offenses. 

1.  In  a  prosecution  for  polygamy,  where  a  witness,  having  re- 
ferred to  the  plural  wife  as  Mrs.  L.,  stated  that  she  was  known  also 
as  E.  N.,  the  question  whether  she  was  the  same  E.  N.  who  had  com- 
plained against  the  defendant  charging  him  with  the  larceny  of 
$3,300  worth  of  diamonds  was  admissible  for  the  purpose  of  identifi- 
cation and  was  not  objectionable  as  tending  to  show  another  offense. 

[As  to  when  evidence  of  other  offenses  by  defendant  is  admis- 
sible in  criminal  cases,  see  notes  in  44  Am.  Kep.  299;  105  Am.  St. 
Bep.  976.] 

Criminal  Zaw— Evidence— Other  Offenses. 

2.  In  a  prosecution  for  polygamy,  where  the  evidence  showed  that 
defendant  lived  with  the  plural  wife  for  only  a  few  days,  evidence 
that  he  stole  valuable  jewelry  from  her  while  living  with  her  was 
admissible  to  show  motive  for  the  crime  charged. 

Criminal  Law— Appeal— Assignments  of  Error — Sufficiency. 

3.  An  assignment  that  the  trial  court  erred  in  sustaining  objec- 
tions to  questions  to  a  witness  concerning  a  certain  person  is  too 
general  to  raise  any  question  for  review. 

Witnesses — ^Evidence — ^Hearsay — ^Newspaper  Publications. 

4.  In  a  prosecution  for  polygamy,  cross-examination  of  a  witness 
as  to  whether  be  had  read  newspaper  accounts  of  the  arrest  of  defend- 
ant was  properly  excluded. 

[As  to  newspaper  reports  as  evidence,  see  note  in  90  Am.  Dec. 
258.] 

Criminal  Law — Evidence — ^Evidence  Qiyen  at  Former  Trial. 

5.  Section  1533,  L.  O.  L.,  makes  the  rules  of  evidence  in  criminal 
eases  the  same  as  in  civil  cases,  except  as  otherwise  specially  pro- 
vided. Section  727  authorizes  the  testimony  of  a  witness  deceased 
or  out  of  the  state  or  unable  to  testify,  given  in  a  former  action, 
suit,  or  proceeding  between  the  same  parties,  relating  to  the  same 
matter,  to  be  received.  Article  I,  Section  11,  of  the  Constitution, 
guarantees  the  accused  the  right  to  meet  the  witnesses  face  to  face. 
Held,  that  testimony  of  witnesses  out  of  the  state  given  at  a  former 
trial  in  a  prosecution  for  larceny,  the  witnesses  then  being  face  to 


*A8  to  evidence  of  other  crimes  to  show  intent,  see  notes  in  62 
L.  B.  A.  214  and  43  L.  K.  A.  (N.  S.}  668,  755,  774,  778. 

The  question  of  husband  or  wire  as  witness  against  fhe  other  in 
prosecution  for  polygamy  is  discussed  in  a  note  in  2  L.  B.  A.  (N.  S.) 
862.  BSPOBIIXB. 
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face  with  accused,  is  admissible,  8o  far  as  relevant,  in  a  subsequent 
prosecution  of  the  same  defendant  for  polygamy. 

[As  to  admissibility  in  criminal  case  of  former  testimony  of 
absent  witness,  see  notes  in  61  Am.  St.  Bep.  886;  Ann.  Cas.  1913C, 
464.    Same  in  civil  cases,  see  note  in  91  Am.  St.  Bep.  193.] 

Criminal  Law — Oompetency — ^Wlfe  of  Acciued. 

6.  Under  Section  1535,  L.  O.  L.,  as  amended  by  Laws  of  1913, 
page  351,  providing  that  in  criminal  actions,  where  the  husband  is  the 
party  accused,  the  wife  shall  be  a  competent  witness  but  shall  not  be 
compelled  or  allowed  to  testify  unless  by  consent  of  both  parties, 
provided  that  in  criminal  actions  for  polygamy  the  wife  shall  be  a 
competent  witness  as  to  the  fact  of  marriage,  an  objection  to  the  tes- 
timony of  the  wife  of  accused  in  a  prosecution  for  polygamy,  before 
she  gave  any  evidence  except  her  name  and  place  of  residence,  was 
properly  overruled;  her  testimony  as  to  the  fact  of  marriage  being 
admissible. 

[As  to  husband  and  wife  as  witnesses  for  or  against  each  other 
in  criminal  cases,  see  note  in  106  Am.  St.  Bep.  763.] 

Witnesses — Competency — ^Waiver  of  Objection. 

7.  In  a  prosecution  for  polygamy,  after  the  wife  of  accused  had 
testified  as  to  their  marriage,  where  the  counsel  for  accused  objected 
to  further  questions  as  they  were  stated  only  on  the  ground  of  in- 
competency, irrelevancy,  immateriality,  and  no  foundation  laid,  the 
objection  that  the  witness  was  incompetent  because  she  was  the  wife 
of  accused  was  waived. 

Criminal  Law — Trial — Beception  of  Bvidence— Snillclency  of  Objec- 
tions. 

8.  When  evidence  would  be  admissible  for  any  purpose  or  under 
any  circumstances,  an  objection  should  point  out  specifically  what 
the  objection  is,  and  an  objection  that  the  question  is  incompetent, 
irrelevant  and  immaterial  is  insufficient,  though  it  would  be  sufficient 
if  the  evidence  were  not  admissible  for  any  purpose. 

Criminal  Law — ^Appeal — ^Presenting  Questiona  in  Trial  Court — Objec- 
tions to  Evidence. 

9.  Objections  to  evidence  must  be  made  at  the  right  time  or  they 
cannot  be  considered  on  appeal. 

From  Multnomah :  John  P.  Kavanaugh,  Judge. 

The  defendant,  E.  E.  C.  Von  Klein,  was  indicted, 
tried  and  convicted  in  the  Circuit  Court  of  Multnomah 
County  of  polygamy  and  sentenced  to  imprisonment  in 
the  penitentiary  for  the  term  of  from  one  to  four  years, 
and  appeals.  Affirmed. 

For  appellant  there  was  a  brief  with  oral  arguments 
by  Mr.  WUson  T.  Hume  and  Mr.  Thomas  B.  McDevitt. 
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For  the  state  there  was  a  brief  over  the  names  of 
Mr.  Walter  H.  Evans,  District  Attorney,  and  Mr.  Rob- 
ert F.  Maguire,  Deputy  District  Attorney,  with  an  oral 
argument  by  Mr.  Maguire. 

Department  1.  Mr.  Justice  Eamsey  delivered  the 
opinion  of  the  court. 

On  December  13, 1913,  the  grand  jury  of  Multnomah 
County  returned  an  indictment  against  the  defendant, 
charging  him  with  the  commission  of  the  crime  of 
polygamy  committed  as  follows : 

''The  said  E.  E.  C.  Von  Klein,  alias  George  B. 
Lewis,  on  the  12th  day  of  October,  A.  D.  1911,  in  the 
county  of  Multnomah  and  State  of  Oregon,  then  and 
there  being,  did  then  and  there  knowingly  and  feloni- 
ously live  and  cohabit  with  a  woman,  to  wit,  one  Ethel 
Newcomb,  as  his  wife,  he  (the  said  defendant)  then 
and  there  having  a  wife  then  living,  to  wit,  Louise  111- 
strup  Von  Klein,  contrary  to  the  statute  in  such  cases 
made  and  provided  and  against  the  peace  and  dignity 
of  the  State  of  Oregon. ' ' 

The  defendant  was  arraigned  upon  said  indictment, 
and  he  pleaded  not  guilty.  He  was  tried  and  found 
guilty  by  a  jury  on  the  23d  day  of  December,  1913. 
On  December  27,  1913,  he  was  sentenced  to  imprison- 
ment in  the  penitentiary  for  the  period  of  from  one 
to  four  years.  The  defendant  has  brought  this  case 
here  on  appeal,  and  asks  for  a  reversal  of  the  judg- 
ment for  several  alleged  errors. 

1.  The  first  point  made  by  the  defendant  is  that  the 
court  erred  in  permitting  the  witness  E.  J.  Carpenter 
to  testify  as  to  the  identity  of  Ethel  Newcomb,  as  com- 
plaining witness  against  the  appellant,  charging  him 
with  the  larceny  of  about  $3,300  worth  of  property,  for 
the  reason  that  the  said  evidence,  if  it  tended  to  prove 
anything,  tended  to  prove  another  crime,  and  did  not 
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tend  to  prove  the  charge  contained  in  the  indictment. 
The  witness  Carpenter,  having  referred  to  Mrs.  Lewis, 
and  having  stated  that  she  was  known  also  as  Ethel 
Newcomb,  was  asked  by  the  &tate  this  question : 

''Is  that  the  same  Ethel  Newcomb  who  complained 
against  the  defendant,  charging  him  with  larceny  of 
some  $3,300  worth  of  diamonds T'' 

Counsel  for  the  defendant  objected  to  this  question, 
alleging  that  it  was  incompetent  and  irrelevant  and 
tended  to  prove  another  crime.  The  attorney  for  the 
state  represented  to  the  court  that  he  was  asking  said 
question  for  the  purpose  of  proving  the  identity  of  the 
woman.  The  court  overruled  the  objection,  and  the 
witness  answered  that  it  was  the  same  woman.  We 
think  that  said  evidence  was  admissible  for  the  pur- 
pose of  identification.  We  do  not  think  that  to  say  a 
person  is  the  same  person  that  accused  another  of  lar- 
ceny tends  to  prove  that  the  person  so  accused  was 
guilty  of  larceny,  especially  when  the  statement  was 
made  for  the  purpose  of  identification. 

2.  There  was  some  evidence  given  in  this  case  that 
tended  to  show  that  the  defendant  stole  some  valuable 
jewelry  from  Miss  Newcomb  at  the  Portland  Hotel  at 
the  time  that  he  was  living  and  cohabiting  with  her  as 
his  wife,  as  charged  in  the  indictment.  The  defendant 
contends  that  the  admission  of  said  evidence  was  error. 
On  the  other  hand,  the  state  contends  that  such  evi- 
dence was  admissible  to  show  the  motive  that 
prompted  the  defendant  to  marry  Miss  Newcomb  and 
take  her  to  the  Portland  Hotel,  and  there  cohabit  with 
her  as  his  wife.  The  evidence  showed  that  the  defend- 
ant had  a  lawful  wife  in  Minnesota;  that,  only  a  few 
days  before  he  was  living  with  Miss  Newcomb  as  his 
wife  at  the  Portland  Hotel,  he  illegally  married  her  in 
San  Francisco,  and  took  her  to  Portland,  and  went  to 
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the  Portland  Hotel  and  registered  as  **Mr.  and  Mrs. 
Geo.  B.  Lewis,''  and  they  were  assigned  to  room  637 
of  that  hotel ;  that  the  defendant  remained  there  only 
two  or  three  days,  and  during  that  time  lived  with  Miss 
Newcomb  as  his  wife  and  called  her  his  wife,  and  intro- 
duced her  to  persons  about  the  hotel  as  his  wife ;  that 
Miss  Newcomb  had  jewelry  valued  at  $3,300  which  she 
wore  at  the  hotel  and  at  a  theater ;  that,  after  they  had 
been  at  the  hotel  about  two  days,  the  defendant  exhib- 
ited a  lot  of  jewelry,  wrapped  in  a  lady's  handkerchief, 
to  some  persons  in  the  hotel  barber-shop  and  told  them 
that  it  belonged  to  his  wife,  and  that  he  was  going  to 
have  it  cleaned ;  that  he  went  down  town  ostensibly  to 
have  the  jewelry  cleaned  and  disappeared,  leaving 
Miss  Newcomb  and  taking  her  jewelry  with  him,  and 
leaving  the  hotel  bill  unpaid ;  and  that  he  was  arrested 
in  Chicago  and  brought  back  to  Portland. 

The  state  contends,  and  the  evidence  tends  strongly 
to  prove,  that  the  defendant  planned  to  steal  Miss 
Newcomb 's  jewelry,  and  that,  to  obtain  an  opportunity 
to  steal  said  property,  he  illegally  married  her,  took 
her  to  the  Portland  Hotel,  and  lived  with  her  as  her 
husband  two  or  three  days,  obtained  possession  of  her 
jewelry  on  a  pretense  that  he  would  have  it  cleaned, 
and  immediately  absconded,  taking  the  jewelry  with 
him. 

The  state  contends  that  the  motive  for  marrying  and 
living  with  Miss  Newcomb  was  to  obtain  an  opportu- 
nity to  steal  her  said  property,  and  the  evidence  tends 
to  support  that  contention.  The  state  contends  also 
that  the  marrying  of  Miss  Newcomb,  the  living  with 
her  at  the  Portland  Hotel,  and  the  stealing  of  her  jew- 
elry were  so  closely  connected  as  to  form  one  transac- 
tion. 
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In  State  v.  Roberts,  15  Or.  195  (13  Pac.  899),  the 
court  says : 

**A11  of  the  acts  of  the  parties,  done  in  the  further- 
ance of  the  common  design,  though  separated  by  time, 
and  not  continuous,  constitute  one  entire  transaction, 
and  may  be  shown  upon  the  trial/' 

In  State  v.  O'Donnell,  36  Or.  225  (61  Pac.  893),  the 
court  says : 

**If  the  facts  and  circumstances  tend  to  show  that 
the  prisoner  committed  an  independent  dissimilar 
crime,  to  enable  him  to  perpetrate  or  conceal  an  of- 
fense, such  evidence  is  admissible  against  him  upon 
an  indictment  charging  the  auxiliary  crime,  when  the 
intent  to  perpetrate  or  conceal  such  offense  furnished 
the  motive  for  committing  the  crime  for  which  he  is 
put  upon  trial.'* 

In  State  v.  Start,  65  Or.  185  (132  Pac.  514, 46  L.  E.  A. 
(N.  S.)  266),  the  court  says: 

*' Under  the  third  exception,  an  illustration  would 
be  where  a  burglar  stole  tools  from  a  foundry  with 
which  to  break  the  safe  burglarized.  Evidence  of  one 
crime  could  in  such  circumstances  be  given  to  support 
an  indictment  for  the  other.  On  the  trial  for  burglary, 
the  stealing  of  the  tools  could  be  shown  as  preparation 
for  the  crime  charged,  and,  on  an  indictment  for  lar- 
ceny of  the  tools,  the  commission  of  the  burglary  with 
them  would  supply  the  motive  for  stealing  them.'' 

In  2  Wharton's  Criminal  Ev.  (10  ed.),  1667,  the 
author  says: 

'*But  the  evidence  of  other  crimes  is  admissible  to 
show  motive,  and,  where  relevant  for  this  purpose,  the 
admissibility  is  not  affected  by  the  fact  that  such  evi- 
dence may  prove  other  crimes. ' ' 

We  think  that  the  evidence  supports  the  state's  con- 
tention that,  when  the  defendant  illegally  married  Miss 
Newcomb,  he  did  so  for  the  purpose  of  obtaining  an 
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opportunity  to  steal  her  jewelry,  and  that  his  living 
with  her  at  the  Portland  Hotel  was  a  part  of  the  same 
scheme,  and  that  the  state  had  a  right  to  prove  the  lar- 
ceny of  her  jewelry  by  him  to  show  the  motive  for  his 
living  and  cohabiting  with  her  at  the  Portland  Hotel 
as  his  wife.  The  illegal  marriage,  the  cohabitation  at 
the  hotel,  and  the  larceny  of  the  jewelry  formed  one 
connected  transaction  or  scheme. 

3.  The  second  assignment  of  error  asserts  that  the 
trial  court  erred  in  sustaining  the  objections  of  the 
state  to  questions  asked  J.  H.  Marble  concerning 
*'Jack  Lewis.'*  This  assignment  is  too  general  to 
raise  any  question  for  review. 

4.  However,  we  have  examined  the  cross-examina- 
tion of  the  witness  Marble  that  is  set  out  in  the  bill  of 
exceptions,  and  we  find  that  the  questions  there  set 
out  all  asked  whether  Marble  had  read  accounts  sup- 
posed to  have  been  published  in  the  *  *  Oregonian ' '  con- 
cerning the  arrest  of  the  defendant.  We  cannot  see 
the  competency  or  relevancy  of  newspaper  accounts  of 
the  defendant's  arrest.  The  court  properly  ruled 
them  out. 

5.  The  fourth,  fifth,  sixth,  and  ninth  assignments  of 
error  raise  similar  questions  and  can  be  properly  con- 
gidered  together.  The  defendant  was  indicted  for  lar- 
ceny of  the  jewelry  of  Miss  Newcomb,  and  he  was  tried 
upon  said  charge,  and  the  jury  failed  to  agree  upon  a 
verdict  and  were  discharged.  On  the  trial  of  the  de- 
fendant on  said  charge  of  larceny.  Miss  Newcomb  was 
present  and  testified.  At  said  trial  the  Rev.  E.  R.  Dil- 
ley  was  a  witness  and  testified.  The  evidence  of  both 
of  these  witnesses  was  taken  down  in  shorthand  by 
J.  F.  Wood,  the  oflScial  reporter  of  the  court.  When 
said  witnesses  were  examined  in  said  case,  the  defend- 
ant was  present  in  person  and  by  his  attorney,  W.  T. 
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Hume,  Esq.,  and  the  defendant  had  an  opportunity  to 
cross-examine  said  witnesses.  His  attorney,  Mr. 
Hume,  did  cross-examine  each  of  them  at  that  time, 
and  the  defendant  *'met  them  face  to  face.*'  These 
witnesses  were  absent  from  the  state  when  this  case 
was  tried,  and  the  evidence  given  by  them  in  the  lar- 
ceny case,  so  far  as  it  was  relevant  to  the  issues  in  this 
case,  was  admitted  in  evidence  and  read  to  the  jury. 
When  the  evidence  of  E.  R.  Dilley,  given  in  the  larceny 
case,  was  offered  in  evidence,  counsel  for  the  defend- 
ant objected  thereto  for  the  following  reasons:  ''Ob- 
jected to  as  incompetent,  irrelevant,  immaterial,  and 
no  foundation  laid,"  etc. 

When  the  evidence  of  Miss  Newcomb,  given  in  the 
larceny  case,  was  offered,  counsel  for  the  defendant 
objected  thereto,  for  the  reason  that  said  evidence  was 
*  *  incompetent,  irrelevant,  and  immaterial, ' '  etc.  These 
objections  were  overruled  by  the  court. 

The  first  point  urged  against  the  admission  of  the 
(evidence  of  these  two  witnesses  is  that  the  state  did 
not  show  proper  diligence  to  procure  the  personal  at- 
tendance of  said  witnesses  at  the  trial  of  this  case. 
The  evidence  shows  that  the  witness  Dilley  resided  in 
San  Francisco,  California,  and  that  he  was  not  in  this 
state  at  the  time  of  the  trial.  A  subpoena  issued  out 
of  the  trial  court  would  have  no  validity  in  the  state  of 
California.  It  is  not  necessary  to  review  the  evidence 
tending  to  show  diligence ;  but  we  have  examined  it  and 
find  that  a  suflScient  showing  was  made  to  entitle  his 
evidence,  given  in  the  larceny  case  to  be  read,  if  it  was 
competent.  Miss  Newcomb,  also,  did  not  reside  in  the 
state,  and  the  showing  of  diligence  to  procure  her  per- 
sonal attendance  was  sufficient  to  entitle  her  evidence 
in  the  larceny  case  to  be  read  in  evidence  in  this  case, 
if  it  was  competent. 
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The  other  chief  objection  is  that  the  evidence  of 
these  two  witnesses  was  not  admissible  in  this  case,  be- 
cause the  witnesses  were  not  personally  present,  and 
the  defendant  had  no  opportunity  to  meet  them  face  to 
face,  and  the  evidence  that  was  offered  and  read  was 
given  in  another  case  where  the  issues  were  different, 
etc. 

The  evidence  of  these  witnesses  was  given  in  a  case 
in  which  th«  State  of  Oregon  was  the  plaintiff,  and  the 
defendant  herein  was  the  defendant,  and  in  that  case 
the  defendant  was  charged  with  the  crime  of  larceny 
of  the  jewelry  of  Miss  Newcomb  that  she  had  at  the 
Portland  Hotel  during  the  time  that  the  defendant  was 
cohabiting  with  her  there  as  his  wife,  as  stated  in  the 
indictment.  The  parties  to  said  larceny  case  were  the 
same  as  the  parties  to  this  action.  The  evidence  shows 
that  said  witnesses  were  sworn  and  gave  said  evidence 
in  the  presence  of  the  defendant  and  his  counsel,  and 
that  the  defendant  had  an  opportunity  to  cross-exam- 
ine them,  and  that  he  did,  by  his  counsel,  cross-exam- 
ine each  of  said  witnesses  in  said  larceny  case.  The 
defendant  met  said  witnesses  face  to  face  in  the  larceny 
case,  and  the  evidence  that  was  given  by  them  in  the 
larceny  case  and  was  admitted  in  evidence  in  this  case 
related  to  the  matters  in  controversy  in  this  case  and 
was  relevant  to  the  issues  herein. 

In  this  state  the  rules  of  evidence  in  criminal  cases 
are  the  same  as  in  civil  cases,  except  as  otherwise 
specially  provided  in  the  Criminal  Code :  Section  1533, 
L.  0.  L. 

Section  727,  L.  0.  L.,  provides  as  follows : 

*'In  conformity  with  the  preceding  provisions,  evi- 
dence may  be  given  on  the  trial,  of  the  following  facts : 
*  *  (8)  The  testimony  of  a  witness,  deceased  or  out  of 
the  state,  or  unable  to  testify,  given  in  a  former  action, 
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suit  or  proceeding,  or  trial  thereof,  between  the  same 
parties,  relating  to  the  same  matter. ' ' 
Construing  the  foregoing  provisions  of  our  statute 

and  of  Article  I,  Section  11,  of  the  Constitution,  this 

court  in  State  v,  Meyers,  59  Or.  541  (117  Pac.  819), 

says: 

''The  Constitution  of  Oregon  (Article  I,  Section  11) 
provides  that  in  all  criminal  prosecutions  the  accused 
shall  have  the  right  to  meet  the  witnesses  face  to  face, 
and  the  Constitutions  of  most  of  the  states,  as  well  as 
the  Constitution  of  the  United  States,  contain  similar 
provisions.  It  is  held,  however,  that,  where  the  ac- 
cused has  once  enjoyed  the  right  to  cross-examine  and 
confront  the  witnesses  at  an  earlier  trial,  his  constitu- 
tional right  to  meet  him  face  to  face  is  not  violated  by 
the  admission  of  the*'  evidence,  **when  absent,  at  a 
subsequent  trial.  If  the  defendant  is  represented  by 
counsel  at  a  preliminary  examination,  and  has  had  an 
opportunity  to  cross-examine  witnesses,  he  has  en- 
joyed his  right  to  meet  his  accuser  face  to  face,  and  no 
objection  exists  to  receiving  the  testimony.'' 

In  State  v.  Walton,  53  Or.  565  (99  Pac.  434),  the 
court  says: 

*'The  statute  was  intended  to  make  a  general  rule, 
concerning  the  taking  of  depositions,  inapplicable  to 
criminal  trials ;  but  we  cannot  think  it  was  designed  to 
abrogate  a  doctrine  so  firmly  established  and  generally 
applied  as  that  of  permitting  the  testimony  of  a  wit- 
ness, given  in  the  manner  required  by  statute,  to  be 
used  by  either  the  state  or  defense  on  a  subsequent 
trial,  when  he  has  since  died  or  is  absent  from  the 
state. ' ' 

In  Mattox  v.  United  States,  156  U.  S.  241  (39  L.  Ed. 
409,  15  Sup.  Ct.  Rep.  339),  the  court  says: 

*  *  Upon  the  other  hand,  the  authority  for  the  admis- 
sibility of  such  testimony,  where  the  defendant  was 
present  either  at  the  examination  of  the  deceased  •  • 
before  a  *  *  magistrate,  or  upon  a  former  trial  of  the 
same  case,  is  overwhelming." 
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See,  also,  on  this  point,  Summons  v.  State,  5  Ohio 
St.  325;  United  States  v.  Macomb,  5  McLean,  286  (Fed. 
Cas.  No.  15,702) ;  State  v.  Bowker,  26  Or.  313  (38  Pac. 
124) ;  State  v.  Wilson,  24  Kan.  189  (36  Am.  Rep.  257) ; 
McNamara  v.  State,  60  Ark.  406  (30  S.  W.  762). 

The  admissibility  of  the  evidence  of  a  deceased  wit- 
ness, or  of  one  who  is  absent  from  the  state,  or  unable 
to  testify,  given  in  a  former  action,  suit,  or  proceeding, 
between  the  same  parties,  and  relating  to  the  same 
matter,  is  settled  in  this  and  other  states  by  an  over- 
whelming preponderance  of  authority,  and  this  rule  ap- 
plies to  criminal  as  well  as  civil  cases ;  but  in  criminal 
cases  the  defendant  must  have  been  present  when  the 
evidence  was  taken  and  have  had  an  opportunity  to 
cross-examine  the  witness  who  gave  it. 

The  defendant  in  this  case  was  present  in  person  and 
by  his  counsel  when  the  evidence  under  consideration 
was  taken,  and  his  counsel  cross-examined  the  wit- 
nesses ;  the  parties  were  the  same  as  in  this  case ;  and 
the  evidence  so  taken  related  to  the  matter  in  contro- 
versy in  this  cause.  Said  evidence  was  admissible,  and 
the  court  did  not  err  in  admitting  it. 

6.  The  defendant  contends  in  his  seventh  assignment 
that  the  trial  court  erred  in  permitting  Mrs.  Louise 
Von  Klein,  the  admitted  wife  of  the  defendant,  to  tes- 
tify against  the  defendant,  over  the  defendant's  objec- 
tion as  to  matters  other  than  the  marriage  of  the 
defendant  to  said  witness.  This  assignment  is  very 
indefinite,  as  it  does  not  indicate  what  particular  evi- 
dence of  the  witness  is  objected  to.  When  this  witness 
was  called  and  sworn,  and  before  she  gave  any  evi- 
dence, except  to  state  her  name  and  place  of  residence, 
the  counsel  for  defendant  asked  whether  she  was  the 
lady  charged  in  the  indictment  to  be  the  wife  of  the 
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defendant,  and  counsel  for  the  state  informed  him  that 
she  was.    Whereupon  counsel  for  the  defendant  said : 

**Then  I  object  to  the  witness  being  sworn  or  tes- 
tifying in  this  case,  on  the  ground  that  she  is  the  wife 
of  defendant." 

This  objection  was  overruled. 

Section  1535,  L.  0.  L.,  as  amended  in  1913  (Laws  of 
1913,  p.  351),  is  as  follows: 

''In  all  criminal  actions,  where  the  husband  is  the 
party  accused,  the  wife  shall  be  a  competent  witness, 
and,  when  the  wife  is  the  party  accused,  the  husband 
shall  be  a  competent  witness ;  but  neither  husband  nor 
wife,  in  such  cases,  shall  be  compelled  or  allowed  to 
testify  in  such  cases  unless  by  consent  of  both  of  them : 
Provided,  that  in  all  cases  of  personal  violence  upon 
either  by  the  other,  the  injured  party,  husband  or  wife, 
shall  be  allowed  to  testify  against  the  other :  Provided 
further,  that  in  all  criminal  actions  for  polygamy  or 
adultery,  the  husband  or  wife  of  the  accused,  shall  be 
a  competent  witness,  and  shall  be  allowed  to  testify 
against  the  other,  and  without  the  consent  of  the  other, 
as  to  the  fact  of  marriage.'* 

This  statute  makes  husband  and  wife  competent  wit- 
nesses for  or  against  each  other  in  criminal  cases ;  but 
neither  husband  or  wife  shall  be  compelled  or  allowed 
to  testify  in  such  cases,  unless  by  the  consent  of  both 
parties,  except  that,  in  cases  of  personal  violence  upon 
either,  the  injured  party  may  be  a  witness  against  the 
other,  and  in  cases  of  polygamy  or  adultery  the  hus- 
band or  wife  of  the  accused  shall  be  a  competent  wit- 
ness, without  the  consent  of  the  other,  as  to  the  fact  of 
marriage.  This  statute  means  that  the  husband  and 
the  wife  are  competent  witnesses  for  or  against  each 
other  in  criminal  cases;  but  that  generally  they  shall 
not  be  either  compelled  or  allowed  to  testify  unless 
both  consent  thereto. 
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In  cases  of  personal  violence,  by  one  upon  the  other, 
the  husband  or  the  wife  (not  being  the  party  accused) 
may  testify  generally  against  the  accused  without  his 
or  her  consent,  but  in  cases  of  polygamy  and  adultery 
the  evidence  must  be  confined  to  the  fact  of  marriage. 
The  trial  court  properly  overruled  the  defendant 's  ob- 
jection to  his  wife's  being  sworn  and  to  her  testify- 
ing. The  statute  expressly  provides  that  she  may, 
against  his  objection,  testify  as  to  her  marriage  to  the 
defendant. 

7.  After  the  witness  had  testified  to  her  marriage  to 
the  defendant,  she  was  asked  several  questions  relating 
to  his  handwriting,  etc.  Each  of  those  questions  was 
objected  to  by  counsel  for  the  defendant,  for  the  al- 
leged reason  that  it  was  *  *  incompetent,  irrelevant,  and 
immaterial,  and  no  foundation  laid.'*  Counsel,  in  ob- 
jecting to  these  questions,  did  not  object  to  the  wit- 
ness answering  them,  for  the  reason  that  she  was  the 
wife  of  the  defendant,  nor  did  he,  by  said  objections, 
question  her  qualifications  to  answer  them.  His  objec- 
tions did  not  go  to  the  competency  of  the  witness. 
They  went  only  to  the  questions  and  the  answers 
sought  by  them. 

In  the  eighth  volume  of  Ency.  PI.  &  Prac,  page  163, 
the  rule  as  to  objections  is  stated  thus : 

*'The  objection  must  state  the  grounds  thereof  and 
point  out  specifically  the  errors  complained  of,  in  order 
that  an  opportunity  may  be  given  to  correct  them;  if 
not  sufficiently  specific,  it  will  not  afterward  avail  the 
party  raising  it.  In  examining  a  question  as  to 
whether  the  rulings  of  the  court  below  are  correct,  the 
appellate  court  will  not  consider  any  other  grounds  of 
objection  than  those  urged  in  the  court  below.  The 
appellate  court  is  not  a  forum  in  which  to  discuss  new 
points,  but  merely  a  court  of  review,  to  determine 
whether  the  rulings  of  the  court  below,  as  presented, 
were  correct  or  not" 
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The  same  volume,  on  page  162,  says : 

''Objections  should  be  made  at  the  first  seasonable 
opportunity  offered,  and,  in  strictness,  should  be  made 
when  action  is  asked  of  the  court  or  purposed  by  it" 

In  Mechanics'.Sav.  Bank  v.  Harding,  65  Kan.  659 
(70  Pac.  656),  the  court  says: 

*'At  the  trial  the  plaintiff  offered  in  evidence  what 
purported  to  be  a  transcript  of  the  judgment  obtained 
against  the  bank  of  Le  Boy.  The  defendant  objected 
to  its  introduction  on  the  ground  that  it  was  'incompe- 
tent, irrelevant,  and  immaterial.'  This  objection  was 
overruled,  and  we  think  properly  so.  It  is  argued  that 
the  transcript  was  not  property  authenticated.  If  that 
objection  had  been  made,  it  should  have  been  sustained. 
Objections  to  testimony  should  be  suflSciently  specific 
to  direct  the  attention  of  the  trial  court  to  the  exact 
question  contended  for.  This  is  due  the  court  as  well 
as  the  opposite  party.  It  was  said  in  Howard  v.  How- 
ard, 52  Kan.  477  (34  Pac.  1117) :  'Objections  to  testi- 
mony should  be  suflSciently  pointed  out,  in  order  that 
the  court  may  rule  intelligently  upon  them,  and,  unless 
this  is  done,  they  are  not  entitled  to  consideration 
here.'  In  Johnston  v.  Clements,  25  Kan.  376,  where 
the  objection  was  based  '  on  all  the  grounds  ever  known 
or  heard  of, '  it  was  said :  '  The  court  should  not  have 
entertained  these  objections.  Objections  made  in  that 
form  are  unfair,  both  to  the  court  and  to  the  adverse 
party.'  In  Kansas  P.  Ry.  Co.  v.  Cutter,  19  Kan.  83, 
a  transcript  of  the  record  of  the  proceedings  of  a  pro- 
bate court  of  Colorado  was  admitted  in  evidence  over 
the  objection  that  it  was  'incompetent.'  It  was  held 
by  this  court  that  such  objection  would  not  raise  the 
question  of  the  insuflScient  authentication  of  the  record. 
•  *  If  it  is  admissible  for  any  purpose,  or  under  any 
circumstances,  it  is  the  duty  of  the  party  objecting 
distinctly  to  call  the  attention  of  the  court  to  such  de- 
fect. A  neglect  to  do  so  will  deprive  such  party  of 
having  the  question  reviewed  in  this  court." 
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In  Rice  v.  WadhU,  168  Mo.  120  (67  S.  W.  610),  the 
court  says: 

"There  was  no  error  in  overruling  the  objection  to 
the  letters  of  Columbus  T.  Eice,  as  it  assigned  no 
ground  other  than  they  were  *  incompetent,  immaterial, 
and  irrelevant,'  which  we  have  often  held  amounts  to 
no  more  than  *I  object.'  " 

Under  the  statute  of  1913,  supra,  the  wife  is  a  com- 
petent witness  against  the  husband  generally,  if  he 
consents  thereto,  and  the  defendant  in  this  case,  having 
objected  to  the  questions  asked  his  wife,  on  the  ground 
that  they  were  **  incompetent,  irrelevant,  and  immate- 
rial, ' '  and  having  failed  to  object  to  her  competency  as 
a  witness,  for  the  reason  that  she  was  his  wife  and  not 
permitted  to  testify  against  him,  without  his  consent, 
thereby  waived  all  objections  to  his  wife's  competency 
to  testify  against  him  generally,  and  he  cannot  be  heard 
to  raise  that  question  in  this  court.  His  objections 
were  to  the  competency  of  the  evidence  and  not  to  the 
competency  of  the  witness. 

In  12  Ency.  of  Ev.,  page  1046,  the  rule  is  stated  thus : 

**  Inasmuch  as  it  is  the  witness,  and  not  this  evi- 
dence, which  is  incompetent,  the  objection  must  be 
directed  at  the  former  and  not  the  latter.  An  objec- 
tion to  testimony  raises  no  question  as  to  the  witness ' 
competency.  •  •  *' 

The  tenth  volume  of  the  same  work,  at  page  329, 
says: 

** Persons  objecting  to  questions  as  calling  for  privi- 
leged communication  must  specify  that  ground  in  his 
objection,  and  indicate  the  portion  objected  to.  It  is 
not  sufficient  to  state  that  the  question  is  objected  to  as 
'incompetent.'  " 

In  McDonald  v.  Totmg,  109  Iowa,  705  (81  N.  W. 
156),  the  court  says: 
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— , 

* '  Several  questions  asked  of  W.  W.  Young  were  ob- 
jected to  as  being  incompetent,  immaterial,  and  irrele- 
vant. It  is  argued  that  the  questions  called  for  per- 
sonal transactions  with  his  deceased  mother,  and  the 
testimony  given  in  response  thereto  should  have  been 
excluded,  under  Section  3639,  Code  1873.  The  objec- 
tion, in  the  form  made  here,  is  not  sufficient  to  raise  the 
point  presented  in  argument.  The  objection  of  incom- 
petency, without  more,  goes  to  the  evidence  and  not  to 
the  witness.  The  testimony  given  was  competent.  It 
is  the  witness  who  is  made  incompetent  to  speak,  under 
Section  3639,  and  the  objection,  to  be  good,  must  be 
made  to  the  witness." 

In  Bur  dick  v.  Raymond,  107  Iowa,  228  (77  N.  W. 
833),  the  syllabus  is  as  follows: 

''An  objection  that  testimony  is  incompetent,  irrele- 
vant, and  immaterial,  hearsay,  and  not  the  best  evi- 
dence, is  insufficient  to  raise  the  objection  that  the  wit- 
ness is  disqualified  by  Code,  Section  4604,  prohibiting 
certain  persons  from  testifying  to  personal  transac- 
tions with  decedents." 

In  Levering  v.  Langley,  8  Minn.  Ill  (Gil.  82),  the 
court  says: 

**The  defendant  Langley  was  called,  and  under  an 
objection  from  the  plaintiff's  counsel  that  the  testi- 
mony was  incompetent,  irrelevant,  and  immaterial, 
which  was  overruled,  testified  substantially  to  such  an 
agreement  between  the  parties  at  the  time  of  the  execu- 
tion of  the  assignment  of  the  lease.  After  this  evi- 
dence had  been  thus  elicited,  the  counsel  for  the  plain- 
tiff interposed  the  further  objection  to  the  evidence 
of  this  agreement  that  Randall  was  now  dead.  The 
referee  overruled  the  objection  as  having  been  made 
too  late.  In  this  decision  we  think  he  was  clearly  right. 
The  plaintiff's  counsel  could  waive  his  right  to  object 
to  the  evidence  of  his  adversary  on  the  ground  of  the 
decease  of  the  plaintiff's  assignor,  and  we  think  he  did 
so  by  delaying  to  assert  it  until  after  the  witness  had 
been  allowed  to  testify,  and  more  particularly  so  as  he 
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made  objections  specifically  upon  other  grounds,  which 
were  directed  to  the  admissibility  of  the  testimony 
offered  and  not  to  the  competency  of  the  witness  by 
whom  it  was  sought  to  be  proved. ' ' 

The  objection  made  to  the  evidence  given  by  the  de- 
fendant's wife  was  that  it  was  **  incompetent,  irrele- 
vant, and  immaterial,  and  that  no  foundation  had  been 
laid/'  This  objection  was  to  the  evidence  given  by 
the  witness,  and  not  to  the  competency  of  the  witness 
to  testify  against  the  defendant.  The  evidence  that 
she  gave  was  competent,  relevant,  and  material,  and 
there  was  no  necessity  for  laying  any  * 'foundation'' 
for  its  introduction. 

After  the  defendant's  wife  had  given  her  evidence 
concerning  her  marriage  to  the  defendant,  the  defend- 
ant should  have  objected  to  her  giving  any  further  evi- 
dence in  the  case,  for  the  reason  that  she  was  his  wife, 
and  had  no  right  to  testify  to  any  fact  except  as  to  her 
marriage,  without  his  consent. 

Had  a  specific  objection  of  that  character  been  made 
at  the  proper  time,  any  evidence  by  her  except  as  to 
the  marriage  would  have  been  inadmissible.  But  the 
objections  interposed  were  directed  to  the  evidence  and 
not  to  her  right  to  give  additional  evidence  against 
him,  and  by  making  said  objections  and  omitting  to 
object  to  her  right  to  testify  to  any  fact,  except  the 
marriage,  for  the  reason  that  she  was  his  wife,  the  de- 
fendant waived  his  right  to  object  to  her  general 
evidence. 

8.  When  evidence  that  would  be  admissible  for  any 
purpose,  or  under  any  circumstances,  is  offered,  an 
objection  thereto  should  point  out  specifically  what  the 
objection  is,  so  that  the  trial  court  and  tlie  adverse 
party  will  be  thereby  advised  of  the  real  point  of  the 
objection.    To  say  that  a  question  is  '*  incompetent, 
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irrelevant,  and  immateriaP'  conveys  neither  to  the 
court  nor  to  counsel  any  specific  information  as  to  the 
real  point  of  objection.  If  a  question  calls  for  facts 
that  would  not  be  admissible  for  any  purpose  or  under 
any  circumstances,  a  general  objection  thereto  is 
sufficient. 

9.  Objections  to  evidence  must  be  made  at  the  right 
time,  or  they  cannot  be  considered  on  appeal. 

10.  We  have  examined  all  the  assignments  of  error, 
but  have  found  no  error  in  the  proceedings  of  the  trial 
court.  We  have  read  all  the  evidence  and  the  charge 
of  the  court,  and  we  are  satisfied  that  the  defendant 
had  a  fair  trial,  and  that  there  is  abundant  evidence  to 
support  the  verdict  and  the  judgment.  It  is  not  neces- 
sary to  discuss,  in  this  opinion,  each  of  the  assignments 
of  error.  We  have  examined  them  all  and  find  no 
cause  for  reversal. 

The  judgment  of  the  court  below  is  affirmed. 

Affibmbd. 

Mr.  Chief  Justice  McBride  and  Mb.  Justiob  Moobb 
concur.  . 

Mb.  Justice  Bubnett  dissents. 
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Argued  April  24,  reversed  June  16,  1914. 

OBEBLIN  V.  OEEGON-WASHINGTON  B.  &  N.  CO.* 

(142  Pac.  554.) 

Oommtice — Ballroada    Begnlation — ^Injuries  to  Befrant—Federal  Em- 
ployer!' IdabiUty  Act. 

1.  An  action  for  an  injury  to  a  brakeman  in  a  switching  erew, 
whose  general  duties  were  to  use  a  locomotive  in  moving  indiscrimi- 
nately cars  used  in  local  traffic  and  those  carrying  goods  destined 
to  and  received  from  other  states,  the  injury  having  occurred  when 
plaintiff  was  coupling  the  locomotive  to  a  private  car  used  wholly 
within  the  state,  is  within  the  Federal  Employers'  Liability  Act  (Act 
April  22,  1908,  c.  149,  35  Stat.  65,  U.  S.  Comp.  Stats.  Supp.  1911, 
p.  1322),  relating  to  the  liability  of  common  carriers  engaged  in  com- 
merce between  any  of  the  several  states  tQ  persons  injured  in  their 
employ. 

Master  and  Servant— Injuries  to  Servant— Annmption  of  Bisk— Fed- 
eral Employers'  liability  Act. 

2.  Under  the  Federal  Employers'  Liability  Act  (Act  April  22,  1908, 
c.  149,  9  4,  35  Stat.  66,  U.  S.  Comp.  Stats.  Supp.  1911,  p.  1323),  provid- 
ing that  in  any  action  under  the  act  the  employee  shall  not  be  held  to 
have  assumed  the  risks  of  his  employment  where  the  violation  by  the 
common  carrier  of  any  statute  enacted  for  the  safety  of  the  employees 
contributed  to  the  injury  or  death  of  the  employee,  the  defense  of 
assumption  of  risk  is  not  eliminated  except  in  cases  prescribed  by 
the  statute  itself,  and  the  protective  statutes  referred  to  in  the  sec- 
tion are  federal  statutes  only. 

[As   to  employees   entitled  to  protection  under  Federal   Em- 
ployers' Liability  Act,  see  note  in  Ann.  Cas.  1914C,  164.] 

Commerce — ^Power  to  Begnlate— Effect  of  Federal  Statute. 

3.  The  Federal  Employers'  Liability  Act  (Act  April  22,  1908,  c. 
149,  35  Stat.  65,  U.  S.  Comp.  Stats.  Supp.  1911,  p.  1322),  relating  to  lia- 
bility of  common  carriers  engaged  in  interstate  commerce  to  em- 
ployees, is  exclusive  of  all  state  legislation  on  the  same  subject. 

Master  and  Servant— Injuries  to  Servant— Actions— Pleading. 

4.  An  answer  in  an  action  under  the  Federal  Employers'  Liability 
Act  (Aet  April  22,  1908,  c.  149,  35  Stat.  65,  IT.  S.  Comp.  Stats.  Supp. 
1911,  p.  1322),  alleging  the  promulgation  of  rules  by  defendant  gov- 
erning its  employees  and  violation  thereof  by  plaintiff,  does  not  show 
assumption  of  risk,  since  that  defense  relates  to  the  inherent  and 
usual  hazards  of  the  occupation,  and  disregard  of  rules  is  referable 
rather  to  negligence. 

[As  to  pleading  Federal  Employers'  Liability  Aet,  see  note  in 
Ann.  Cas.  1914C,  171.] 

*On  the  constitutionality,  application  and  effect  of  the  Federal  Em- 
ployers' Liability  Act,  see  note  in  47  L.  B.  A.  (N.  S.)  38. 

For  the  servant's  assumption  of  risk  of  master's  breach  of  statutory 
duty,  see  notes  in  6  L.  B.  A.  (N.  S.)  981;  19  L.  B.  A.  (N.  S.)  646;  22 
L.  B.  A.  (N.  S.)  634;  33  L.  B.  A.  (N.  S.)  646;  42  L.  B.  A.  (N.  S.) 
1229,  and  49  L.  B.  A.  (N.  S.)  471.  Bbpobteb. 

71  Or. — 12 
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Trial— Instructions— Applicability  to  Case. 

5.  In  an  action  for  injuries  to  a  servant,  where  the  complaint  did 
not  allege  that  defendant  was  negligent  in  failing  to  inspect,  an 
instruction  on  that  issue  was  error. 

Trial — ^InBtructions— Province  of  Court  and  Jury — Questions  of  Iaw. 

6.  In  an  action  for  injury  to  a  servant,  it  is  error  to  submit  to 
the  jury  the  question  whether  the  common  law  or  the  employers' 
liability  law  (Act  April  22,  1908,  c.  149,  35  Stat.  65,  U.  S.  Comp. 
Stats.  Supp.  I9I1,  p.  1322),  should  apply  to  the  issue  in  question. 

[As  to  jury  as  judges  of  the  law  as  well  as  the  facts,  see  notes 
in  33  Am.  Rep.  791;  42  Am.  St.  Bep.  290.] 

From  Multnomah:  Hbnby  E.  McGinn,  Judge. 

Department  2.     Statement  by  Mb.  Justice  Bubnett. 

This  is  an  action  by  Frank  E.  Oberlin  against  the 
Oregon- Washington  Railroad  &  Navigation  Company, 
brought  under  the  act  of  Congress  of  April  22,  1908 
(35  U.  S.  Stat.  65,  c.  149),  commonly  known  as  the  Fed- 
eral Employers'  Liability  Act.  The  substance  of  the 
complaint  is  that  the  defendant  at  all  the  times  men- 
tioned was  a  railway  common  carrier  engaged  in  inter- 
state commerce  between  the  States  of  Oregon  and 
Washington  and  other  states,  and  the  plaintiff  was  in 
its  employ  in  the  prosecution  of  that  business.  He 
charges  that  the  defendant  used,  in  its  switching  ser- 
vice connected  with  its  general  transaction  of  interstate 
commerce,  a  steam  locomotive  which  was  defective 
because  the  throttle  thereof  was  too  short,  by  reason 
of  which  the  engineer  could  not,  at  the  same  time, 
control  it  and  look  out  for  signals;  further,  that  the 
coupling  appliance  connected  with  the  engine,  and  its 
tender  was  so  short  that  there  was  not  suflScient  clear 
space  between  the  tender  and  a  car  to  be  coupled ;  that 
the  tender  had  a  square  tank  instead  of  a  sloping  one, 
and  that,  taken  all  together,  the  locomotive  and  its 
equipments  were  so  insufficient  for  the  purpose  for 
which  they  were  designed,  all  of  which  was  known  to 
the  defendant,  the  mere  use  of  them  was  negligence  on 
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its  part.  As  a  further  element  of  his  grievance,  the 
plaintiff  alleges,  in  substance,  that  the  defendant  and 
its  employees  in  charge  of  the  locomotive  so  negli- 
gently and  violently  operated  it  as  to  run  down  upon 
the  plaintiff  while  he  was  engaged  in  coupling  the  en- 
gine to  a  car  that  they  crushed  him  between  the  tender 
and  the  car,  although  he  signaled  to  them  to  stop, 
which  failure  to  stop  was  the  direct  result  of  the  en- 
gineer not  being  able  to  at  once  control  the  engine  and 
observe  the  signal. 

The  answer  traverses  the  complaint  in  material  par- 
ticulars, especially  upon  the  matter  of  the  accident 
happening  in  the  prosecution  of  interstate  commerce. 
It  alleges,  in  substance,  that  the  plaintiff  willfully  vio- 
lated certain  rules  established  by  the  defendant,  and 
of  which  he  had  knowledge,  forbidding  its  employees 
from  going  between  cars  in  motion  to  couple  or  un- 
couple them,  and  from  riding  on  the  front  or  rear  end 
of  an  engine  or  of  a  car  during  the  process  of  coupling, 
and  that  the  plaintiff's  injuries  happened  because  of 
his  disobedience  of  those  regulations.  It  also  urged 
that  the  plaintiff  was  an  experienced  railroad  man  with 
knowledge  of  the  requirements  and  dangers  of  the 
vocation,  so  that  he  assumed  the  risk  of  his  employ- 
ment, with  the  consequence  that  the  defendant  was 
not  to  blame  for  the  happening  of  the  accident;  the 
same  being  one  of  the  ordinary  results  of  the  service 
in  which  he  was  engaged. 

The  new  matter  of  the  answer  was  denied  by  the 
reply.  A  jury  trial  resulted  in  a  verdict  for  the  plain- 
tiff, and  from  the  consequent  judgment  the  defendant 
appeals.  Beversed. 

For  appellant  there  was  a  brief  over  the  names  of 
Mr.  Charles  E.  Cochran  and  Mr,  Arthur  C.  Spencer, 
with  an  oral  argument  by  Mr.  Cochran. 
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For  respondent  there  was  a  brief  over  the  name  of 
Messrs.  Sinnott  S  Adams,  with  an  oral  argument  by 
Mr.  Loring  K.  Adams. 

Mr.  Justice  Burnett  delivered  the  opinion  of  the 
court. 

1.  The  principal  question  to  be  determined  is 
whether  or  not  the  case  is  one  to  be  controlled  by  the 
Federal  Employers'  Liability  Act.  That  statute  pro- 
vides: 

**That  every  common  carrier  by  railroad  while  en- 
gaging in  commerce  between  any  of  the  several  states 
•  •  shall  be  liable  in  damages  to  any  person  suffering 
injury  while  he  is  employed  by  such  carrier  in  such 
commerce  *  *  for  such  injury  or  death  resulting  in 
whole  or  in  part  from  the  negligence  of  any  of  the 
officers,  agents,  or  employees  of  such  carrier,  or  by  rea- 
son of  any  defect  or  insufficiency,  due  to  its  negligence, 
in  its  cars,  engines,  appliances,  machinery,  track,  road- 
bed, works,  boats,  wharves,  or  other  equipment.'^ 

As  a  matter  of  pleading  the  complaint  is  sufficient 
to  show  character  and  relationship  of  both  the  plain- 
tiff and  the  defendant  to  which  the  act  in  question  ap- 
plies. As  a  matter  of  fact  it  appears  that  the  plaintiff 
was  a  brakeman  in  a  switching  crew  in  the  Portland 
yards  of  the  defendant.  There  is  testimony  tending  to 
show  that  the  general  duties  of  the  crew  were  to  use  the 
locomotive  in  question  in  moving  indiscriminately  not 
only  cars  used  in  local  traffic,  but  also  those  used  by 
the  defendant  in  carrying  goods  destined  to  and  re- 
ceived from  other  states  of  the  Union.  The  accident 
under  consideration,  it  is  true,  occurred  at  the  par- 
ticular moment  the  plaintiff  was  engaged  in  coupling 
the  locomotive  to  a  private  car  used  by  the  superin- 
tendent of  a  division  wholly  within  the  State  of  Ore- 
gon, and  as  the  plaintiff  began  his  night's  work,  that 
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being  the  first  car  which  the  crew  was  directed  to 
move.  It  happened,  however,  on  the  tracks  constantly 
used  by  the  defendant  in  handling  interstate  as  well 
as  intrastate  commerce,  and  it  was  in  connection  with 
a  locomotive  used  in  both  those  kinds  of  traffic.  Hence 
there  was  testimony  which  the  jury  was  authorized  to 
consider  in  arriving  at  the  conclusion  that  there  was  a 
natural  connection  between  the  employment  of  the 
plaintiff  and  the  interstate  commerce  feature  of  the 
defendant's  business.  As  stated  by  Mr.  Justice  Bean 
in  Montgomery  v.  Southern  Pac.  Co.,  64  Or.  597  (131 
Pac.  507,  47  L.  R.  A.  (N.  S.)  137) : 

**It  would  be  practically  impossible  to  name  any  ser- 
vant of  an  interstate  road  who  is  employed  exclusively 
in  the  furtherance  of  purely  interstate  traffic.  All  em- 
ployees who  participate  in  the  maintenance  or  opera- 
tion of  the  instrumentalities  for  the  general  use  of  the 
road,  thereby  enhancing  the  utility  of  such  commerce, 
are  necessarily  engaged  in  the  work  of  interstate  com- 
merce, within  the  meaning  of  the  act.  The  fact  that  a 
portion  of  plaintiff's  work  pertained  to  local  traffic 
would  not  change  the  character  of  his  labor  in  the  per- 
formance of  acts  reasonably  proximate  and  essential 
to  the  moving  of  interstate  freight  and  in  assistance 
thereof. ' ' 

In  Mondou  v.  New  York,  N.  H.  d  H.  R.  R.  Co.,  223 
U.  S.  1  (56  L.  Ed.  327,  32  Sup.  Ct.  Rep.  169,  38  L.  R.  A. 
(N.  S.)  44),  the  Supreme  Court  of  the  United  States 
said: 

**But,  of  course,  it  [the  act  in  question]  does  not  ex- 
tend to  any  matter  or  thing  which  does  not  have  a  real 
or  substantial  relation  to  some  part  of  such  commerce. 
•  *  *  Therefore  Congress  may  legislate  about  the 
agents  and  instruments  of  interstate  commerce,  and 
about  the. conditions  under  which  those  agents  and  in- 
struments perform  the  work  of  interstate  commerce, 
whenever  such  legislation  bears,  or  in  the  exercise  of 
a  fair  legislative  discretion  can  be  deemed  to  bear, 
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upon  the  reliability  or  promptness  or  economy  or 
security  or  utility  of  the  Interstate  Commerce  Act/ 
•  *  It  is  not  a  valid  objection  that  the  act  embraces  in- 
stances where  the  casual  negligence  is  that  of  an  em- 
ployee engaged  in  intrastate  commerce ;  for  such  negli- 
gence, when  operating  injuriously  upon  an  employee 
engaged  in  interstate  commerce,  has  the  same  effect 
upon  that  commerce  as  if  the  negligent  employee  were 
also  engaged  therein.'* 

The  test  indicated  by  this  utterance  of  the  United 
States  Supreme  Court  in  determining  whether  the  act 
in  question  is  subject  to  the  federal  legislation  upon  the 
subject  is  whether  or  not  the  operation  of  interstate 
commerce  by  the  defendant  is  affected  by  the  injury  to 
the  employee.  Bearing  in  mind  that  the  crew  of 
which  the  plaintiff  was  a  member  was  engaged  habit- 
ually with  the  locomotive  in  question  in  handling  cars 
of  all  kinds  coming  into  the  yard  of  the  defendant, 
whether  interstate  or  intrastate,  without  distinction,  it 
must  be  apparent  that  the  efficiency  of  the  defendant's 
force  of  employees  engaged  in  interstate  commerce 
was  appreciably  impaired  by  the  injury  happening  to 
the  plaintiff.  Under  the  circumstances  the  two  kinds 
of  trade  were  so  intimately  and  inseparably  commin- 
gled that  it  is  impracticable  to  say  that  at  one  moment 
the  plaintiff  is  engaged  in  one  kind  of  traffic  and  at 
the  next  in  the  other.  .  The  statute  is  remedial  in  its 
nature  and  is  to  be  construed  liberally. 

In  Pedersen  v.  Delaware,  Lackawanna  <&  W.  R.  R. 
Co.,  229  U.  S.  146  (57  L.  Ed.  1125,  33  Sup.  Ct.  Rep.  648, 
Ann.  Cas.  1914C,  153),  an  employee  of  an  interstate 
railway  carrier  was  killed  while  carrying  a  sack  of 
rivets  to  be  used  on  the  morrow  in  repairing  a  bridge 
over  which  regularly  passed  both  kinds  of  commerce; 
and,  although  he  was  killed  by  a  train  operating  wholly 
within  the  state  where  the  accident  happened,  yet  it 
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was  held  by  the  United  States  Supreme  Court  that  the 
case  came  within  the  federal  act  already  mentioned, 
because  the  bridge  to  be  repaired  was  habitually 
used  in  interstate  commerce,  as  well  as  the  other  kind. 
In  Horton  v.  Oregon-Wash.  R.  d  N.  Co.,  72  Wash.  503 
(130  Pac.  897,  47  L.  R.  A.  (N.  S.)  8),  the  plaintiff 
decedent  was  in  charge  of  a  pumping  station  on  the 
line  of  the  defendant's  railroad  at  a  point  where  both 
kinds  of  commerce  passed  over  the  track,  and  it  was 
his  duty  to  keep  the  tank  filled  from  which  locomotives 
took  water  while  engaged  in  hauling  all  kinds  of  cars 
destined  to  points  within  and  without  the  state  where 
the  accident  occurred.  He  was  killed  by  one  of  the 
defendant's  trains  while  returning  from  his  work  to 
his  home.  It  was  there  decided  that  he  was  engaged 
in  interstate  commerce.  In  Johnson  v.  Great  North- 
ern Ry.  Co.,  178  Fed.  643  (102  C.  C.  A.  89),  the  injured 
plaintiff  in  discharge  of  his  duty  was  examining  a  de- 
fective coupling  on  an  empty  car  which  stood  on  the 
switch  track  waiting  to  be  returned  to  another  state. 
He  was  hurt  by  a  switching  engine  in  the  yard  having 
kicked  a  car  against  him.  It  was  held  that  he  was  em- 
ployed in  interstate  conmierce.  In  Northern  Pac.  Ry. 
Co.  V.  Maerkl,  198  Fed.  1  (117  C.  C.  A.  237),  a  carpen- 
ter was  injured  while  repairing  a  car  used  indiscrimi- 
nately in  both  kinds  of  conmierce,  and  it  was  held  that 
the  Federal  Employers'  Liability  Act  applied.  In 
Jones  y.  Chesapeake  etc.  Ry.  Co.y  149  Ky.  566  (149 
S.  W.  951),  the  plaintiff  was  engaged  in  repairing  a 
side  track  of  a  railroad  engaged  in  interstate  com- 
merce, and  by  the  negligence  of  his  fellow- servants  his 
thumb  was  mashed  between  the  ends  of  rails  which 
were  being  laid.  It  was  held  that  the  case  came  within 
the  national  legislation  on  the  subject.  Many  other 
cases  from  state  and  inferior  federal  courts  might  be 
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cited,  but  the  doctrine  established  by  the  Mondou  Case, 
223  U.  S.  1  (56  L.  Ed.  327,  32  Sup.  Ct.  Rep.  169,  38 
L.  R.  A.  (N.  S.)  44),  and  the  Pedersen  Case,  229  U.  S. 
146  (57  L.  Ed.  1125,  33  Sup.  Ct.  Rep.  648,  Ann.  Cas. 
1914C,  153),  is  that,  if  the  injury  to  the  employee  ap- 
preciably aflfects  the  conduct  of  interstate  commerce  by 
a  railway  carrier,  it  is  within  the  purview  of  the  federal 
act,  and  must  be  controlled  by  that  statute,  although 
the  transaction  in  dispute  may  be  closely  connected 
with  local  traffic.  We  conclude,  therefore,  that  the 
complaint  states  a  case  within  the  United  States  stat- 
ute, and  that  there  was  testimony  sufficient  to  be  sub- 
mitted to  the  jury  in  support  thereof. 

2,  3.  The  defendant  assigns  as  error  the  ruling  of  the 
trial  court  in  excluding  from  the  consideration  of  the 
jury  the  defense  of  assumption  of  risk.  Section  4  of 
the  national  statute  reads  thus : 

''That  in  any  action  brought  against  any  common 
carrier  under  or  by  virtue  of  any  of  the  provisions  of 
this  act  to  recover  damages  for  injuries  to,  or  the  death 
of,  any  of  its  employees,  such  employee  shall  not  be 
held  to  have  assumed  the  risks  of  his  employment  in 
any  case  where  the  violation  by  such  common  carrier 
of  any  statute  enacted  for  the  safety  of  employees  con- 
tributed to  the  injury  or  death  of  such  employee. ' ' 

We  have  already  construed  our  state  factory  act 
and  the  Oregon  Employers'  Liability  Act  as  having 
extinguished  the  defense  of  assumption  of  risk  in  cases 
controlled  by  those  statutes,  on  the  ground  that  they 
were  both  criminal  enactments  having  a  penalty  for 
the  violation  of  their  injunctions,  and  hence  that  an 
employee  cannot  be  presumed  to  have  contracted  to 
assume  the  risk  arising,  involving  a  violation  of  the 
law  by  his  employer:  Hill  v.  Saugested,  53  Or.  178 
(98  Pac.  524,  22  L.  R.  A.  (N.  S.)  634) ;  Love  v.  Cham- 
bers Lbr.  Co.,  64  Or.  129   (129  Pac.  492);  Dorn  v. 
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Clarke-Woodward  Drug  Co.,  65  Or.  516  (133  Pac.  351) ; 
Wasiljeff  v.  Hawley  PtUp  &  Paper  Co.,  68  Or.  487  (137 
Pac.  755) ;  Dv/nn  v.  Orchard  L.  &  T.  Co.,  68  Or.  97 
(136  Pac.  872).  The  federal  statute  under  considera- 
tion, however,  contains  no  feature  of  a  criminal  nature. 
The  remedies  it  creates  are  purely  civil  in  their  nature. 
Dealing  as  it  does  with  interstate  commerce,  it  is 
peculiarly  with  the  prerogative  of  the  national  legis- 
lature, and  when  that  law-making  body  has  spoken 
upon  the  subject,  its  utterances  are  exclusive  of  all 
state  legislation  on  the  same  subject :  Mondou  v.  New 
York  etc.  R.  R.  Co.,  223  U.  S.  1  (56  L.  Ed.  327,  32  Sup. 
Ct  Rep.  169,  38  L.  R.  A.  (N.  S.)  441) ;  Montgomery  v. 
Southern  Pacific  Co.,  64  Or.  597  (131  Pac.  507,  47 
L.  R.  A.  (N.  S.)  137).  It  has  been  decided  in  consider- 
ing this  act  that  the  defense  of  assumption  of  risk  is 
not  eliminated  except  in  cases  prescribed  by  the  stat- 
ute itself,  where  the  injury  has  happened  on  account 
of  the  violation  of  some  statute  designed  for  the  pro- 
tection of  the  employee,  and  further,  that  the  protec- 
tive statutes  mentioned  mean  a  federal  statute:  Hor- 
ton  V.  Seaboard  etc.  R.  Co.,  162  N.  C.  424  (78  S.  E. 
494) ;  Freeman  v.  Powell  (Tex.  Civ.  App.),  144  S.  W. 
1033;  Neil  v.  Idaho  &  W.  N.  R.  R.,  22  Idaho,  74  (125 
Pac.  331) ;  Barker  v.  Kansas  City,  M.  &  0.  Ry.  Co., 
88  Kan.  767  (129  Pac.  1151,  43  L.  R.  A.  (N.  S.)  1121). 
4.  It  is  not  charged  in  the  complaint  in  the  case  at 
bar  that  the  casualty  was  in  any  way  affected  by  a 
violation  of  any  federal  statute  designed  for  the  pro- 
tection of  railway  employees.  If,  therefore,  it  were 
sufficiently  pleaded,  the  defense  of  assumption  of  risk 
would  be  one  permissible  in  the  case  at  bar.  In  its 
answer  on  this  subject  the  defendant  avers  the  pro- 
mulgation of  its  rules  governing  its  employees,  to  the 
effect  that  those  who  are  careless  of  the  safety  of  them- 
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selves  will  not  be  continued  in  the  service;  that  they 
must  not  remove  any  of  the  appliances  of  an  engine 
or  cars  for  convenience  in  switching,  endangering  the 
safety  of  themselves  or  others;  that  coupling  ap- 
paratus must  be  examined,  and  if  out  of  order,  they 
must  not  attempt  to  make  coupling;  that  they  are 
warned  not  to  get  on  the  front  or  rear  of  an  engine 
or  the  end  of  a  car  as  it  approaches  them,  or  to  go 
between  cars  in  motion  to  uncouple,  open,  close  or  ar- 
range knuckles  or  couplers,  or  follow  other  dangerous 
practices. 

It  is  further  alleged  on  that  branch  of  the  case  that 
the  plaintiff  was  familiar  with  these  rules,  and  that, 
in  violation  of  them,  he  went  upon  the  footboard  of 
the  engine  and  remained  there  while  the  act  of  coup- 
ling the  engine  and  car  together  was  being  performed, 
thus  assuming  the  risk  of  injury.  This  statement  of 
defense  is  practically  a  repetition  of  the  defense  of 
contributory  negligence.  The  defendant  does  not  al- 
lege that  the  duties  of  the  plaintiff  required  him  to 
go  between  the  cars  during  the  process  of  coupling, 
or  to  ride  upon  the  footboard,  but,  on  the  contrary, 
affirmatively  states  that  those  acts  were  in  violation  of 
the  rules  and  terms  of  his  employment.  Assumption 
of  risk  relates  to  the  inherent  and  usual  hazards  of 
an  occupation  as  pursued  with  the  means  and  appli- 
ances employed  at  the  time.  Where  parties  are  free 
to  contract  as  to  the  conditions  and  regulations  under 
which  they  will  prosecute  an  undertaking,  disregard  or 
disobedience  of  rules  is  referable  to  negligence,  and  is 
not  properly  classified  under  assumption  of  risk. 

5.  The  defendant  complains  of  the  following  in- 
struction : 

**The  company  must  not  only  install  an  engine  that 
is  suitable  for  the  work  it  is  to  do,  but  there  is  cast 
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upon  the  company  the  duty  of  inspection  from  time  to 
time  to  see  that  the  original  efficiency  of  the  apparatus 
is  preserved.  If  you  should  find  that  the  locomotive 
was  originally  adequate  for  the  performance  of  the 
work  that  it  was  expected  to  do,  but  that  through  fail- 
ure upon  the  part  of  the  company  to  inspect  the  loco- 
motive, it  got  out  of  order  and  out  of  condition,  and 
that  if  the  company  had  kept  track  of  it  they  would 
have  seen,  by  the  exercise  of  this  rule  that  I  have  given 
you,  which  is  the  rule  that  prevails  at  the  common  law, 
then  the  company  has  been  negligent;  otherwise  it  has 
not  been  negligent. '  * 

It  was  not  charged  that  the  company  was  negligent 
in  failing  to  inspect ;  hence  it  was  error  to  instruct  the 
jury  on  a  subject  not  at  issue,  although  in  the  abstract 
the  rule  of  law  announced  may  be  sound:  Willis  v. 
0.  R.  <&  N.  Co.,  11  Or.  257  (4  Pac.  121) ;  Knahtla  v. 
0.  S.  L.  Ry.,  21  Or.  136  (27  Pac.  91) ;  Pearson  v.  Dry- 
den,  28  Or.  350  (43  Pac.  166) ;  Smith  v.  Bayer,  46  Or. 
143  (79  Pac.  497, 114  Am.  St.  Rep.  858) ;  Busch  v.  Rob- 
inson,  46  Or.  539  (81  Pac.  237). 

6.  Throughout  the  instructions  of  the  court  the  trial 
judge  left  it  to  the  jury  to  determine  whether  or  not 
the  common  law  or  the  state  law,  generally  known  as 
the  employers'  liability  law,  should  apply  to  the 
issue  in  question.  For  instance,  in  instruction  No.  3, 
this  language  is  used : 

'  *  In  this  law  of  1910,  to  which  I  have  just  called  your 
attention,  there  are  two  provisions  which  may  or  may 
not  have  a  bearing  upon  this  case,  as  you  shall  deter- 
mine. ^ ' 

Many  other  instances  of  like  nature  are  found  in 
the  charge  to  the  jury,  but  the  one  quoted  is  suffi- 
cient for  example.  As  we  have  seen,  the  state  legis- 
lation does  not  apply  to  the  issue  joined,  it  being  con- 
trolled by  the  federal  enactments  on  the  subject. 
Secondly,  it  was  in  any  event  erroneous  on  the  part  of 
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the  trial  court  to  submit  a  question  of  law  to  the  jury. 
Schulte  V.  Pacific  Paper  Co.,  67  Or.  334  (135  Pac.  527). 
In  short,  the  plaintiff  stated  a  case  under  the  act  of 
Congress  relating  to  the  liability  of  railway  carriers 
for  negligent  injury  to  their  employees  while  engaged 
in  interstate  commerce,  and  produced  evidence  which 
the  jury  was  entitled  to  consider  in  support  of  his  al- 
legation; but  the  trial  was  clouded  by  erroneous  in- 
structions as  to  the  law  applicable  to  the  matter  in 
hand  and  in  leaving  to  the  jury  the  matter  of  determin- 
ing what  legislation  was  applicable  to  the  case.  For 
these  reasons  the  judgment  is  reversed.    Bevebsed. 

Mb.  Justice  Bean,  Mb.  Justice  Eakin  and  Me.  Jus- 
tice Bamsby  concur. 
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BBANCH  v.  albee,  Mayob.* 

(142  Pac.  598.) 

Oonstitatlonal  Law — Oonstruction  of  Oonstltational  Proyisions — ^^Gen- 
era!  Rules. 

1.  A  constitutional  proyision  must  be  construed  as  a  whole,  and, 
if  possible,  so  that  each  part  will  harmonize  with  all  others,  without 
distorting  the  meaning  of  any,  to  the  end  that  the  intent  of  the  fram- 
ers  may  be  ascertained  and  carried  out. 

[As  to  rules  for  construction  of  statutes,  see  note  in  12  Am.  St. 
Rep.  826.] 

Municipal  OorporatiooB — Oliarter — Amendment. 

2.  Under  Article  XI,  Section  2,  of  the  Constitution,  as  amended, 
providing  that  corporations  may  be  formed  under  general  laws,  but 
shall  not  be  created  by  the  legislatiye  assembly  by  special  laws,  that 
the  legislative  assembly  shall  not  enact,  amend,  or  repeal  any  charter 
or  act  of  incorporation  for  any  municipality,  city,  or  town,  and  that 
the  regular  voters  of  every  city  or  town  are  granted  power  to  enact 
and  amend  their  municipal  charter  subject  to  the  constitutional  and 
criminal  laws  of  the  state,  and  Article  IV,  Section  la,  reserving  the 

*0n  the  question  who  are  city  officers,  see  note  in  14  L.  B.  A.  646. 

Bkpobtek. 
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initiative  and  referendum  powers  to  the  regular  voters  of  every 
municipality  as  to  municipal  legislation,  the  legislative  assembly  can- 
not amend  the  charter  of  a  municipal  corporation  either  by  special 
or  general  act. 

Municipal  Ooxporations — "Municipal  Officer^ — ^Policeman. 

3.  Policemen  of  the  City  of  Portland,  selected  and  paid  for  their 
services  by  the  city,  whose  duties  under  the  charter  are  largely  munici- 
pal and  confined  to  boundaries  of  the  city,  but  who  are  peace  officers 
and  make  arrests  for  crimes  against  the  state,  are  "municipal  officers/' 
and  not  state  officers. 

Municipal  OorporatlonB— Charter — ATwmdment — Oonstitational  ProTi- 
■ion. 

4.  Laws  of  1913,  page  548,  providing  for  a  police  relief,  health,  dis- 
ability, and  pension  fund  in  cities  having  more  than  50,000  inhabitants 
and  creating  a  board  of  police  and  pension  relief,  applying  only  to 
the  City  of  Portland,  and  changing  the  police  pension  plan  provided 
by  the  charter  of  that  citv  adopted  by  referendum,  is  an  amendment 
of  the  city  charter  in  violation  of  Article  XI,  Section  2,  ot  the  Con- 
stitution, prohibiting  the  legislative  assembly  from  amending  municipal 
charters. 

[As  to  validity  of  statute  or  ordinance  providing  for  pensiona 
for  municipal  employees,  see  note  in  Ann.  Cas.  19120^  545.] 

Original  proceeding  in  Supreme  Court. 

In  Banc.     Statement  by  Mb.  Justice  Ramsey. 

This  is  an  original  mandamus  proceeding  com- 
menced in  this  court  by  Benjamin  Branch,  the  peti- 
tioner, to  obtain  a  writ  of  mandamus,  compelling  H.  B. 
Albee,  as  Mayor,  John  Clark,  as  Chief  of  Police,  Wm. 
Adams,  as  City  Treasurer,  constituting  the  Board  of 
Police  Pension  and  Relief  of  the  City  of  Portland,  to 
retire  him,  as  a  member  of  the  police  force  of  Port- 
land, upon  a  pension,  in  accordance  with  the  provi- 
sions of  Chapter  287  of  the  Laws  of  1913.  The  facts 
are  stated  in  the  opinion  of  the  court. 

Dbmubbeb  to  Altebnatistb  Wbit  Sustained. 

For  petitioner  there  was  a  brief  over  the  names  of 
Mr.  Ralph  E.  Moody  and  Messrs.  Sinnott  £  Adams, 
with  oral  arguments  by  Mr.  Loring  K.  Adams  and  Mr. 
Moody. 
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For  defendants  there  was  a  brief  with  oral  argu- 
ments by  Mr.  Walter  P.  La  Roche  and  Mr.  H.  M.  Tom- 
linson. 

Mb.  Justice  Ramsey  delivered  the  opinion  of  the 
court. 

This  is  a  mandamus  proceeding  commenced  in  this 
court  to  obtain  a  writ  of  mandamus,  commanding  H. 
R.  Albee,  as  mayor  of  the  City  of  Portland,  John 
Clark,  as  chief  of  police,  and  Wm.  Adams,  as  city 
treasurer,  constituting  the  board  of  police  pension  and 
relief  of  the  City  of  Portland,  to  retire  him  upon  a  pen- 
sion, in  accordance  with  the  provisions  of  Chapter  287 
of  the  Laws  of  1913,  enacted  by  the  legislative  assem- 
bly. By  this  act  of  the  legislative  assembly,  the  mayor, 
the  chief  of  police,  and  the  treasurer  of  every  city  in 
the  state  having  more  than  50,000  inhabitants  are,  in 
addition  to  the  duties  required  of  them,  constituted  a 
board  of  police  pension  and  relief.  The  title  of  this 
act  is  as  follows : 

**An  act  to  create  a  police  relief,  health,  disability 
and  pension  fund  in  cities  of  the  state,  having  more 
than  50,000  inhabitants,  providing  for  the  disburse- 
ment thereof,  and  creating  a  board  of  police  pension 
and  relief.'' 

Section  3  of  this  act  provides  for  a  police  relief,  and 
pension  fund  to  be  obtained  from  the  following 
sources:  Not  more  than  1  per  centum  of  all  moneys 
collected  from  licenses  for  the  keeping  of  places  in 
which  spirituous,  malt,  or  other  intoxicating  liquors 
are  sold ;  not  more  than  one  half  of  all  moneys  received 
from  taxes  or  licenses  upon  dogs ;  all  moneys  received 
from  the  sale  of  unclaimed  property;  not  more  than 
10  per  cent  of  all  moneys  received  from  licenses  from 
pawnbrokers,  second-hand  stores,  junk  dealers,  and  for 


June,  1914.]  BRANCH>t;.  Albeb.  191 

conducting  billiard,  pool  or  pigeon-hole  tables  or  bil- 
liard or  pool  rooms ;  all  moneys  received  from  fines  for 
carrying  concealed  weapons ;  not  more  than  5  per  cent 
of  all  fines  received  in  money  for  violation  of  city 
ordinances,  and  the  treasurer  of  the  city  is  required 
to  retain  from  the  pay  of  each  member  of  the  police 
department  of  said  city  a  sum  equal  to  1%  per  cent  of 
the  monthly  compensation  paid  each  member  for  his 
services  as  such  police  officer. 

Section  4  of  said  act  provides,  in  substance,  that 
when  any  person  who  is  60  years  of  age,  and  has 
served  as  a  regular  policeman  for  such  city  for  20 
years  or  more  in  the  aggregate,  the  board  shall  order 
that  such  person  shall  be  retired  from  further  service 
in  such  police  department,  and  from  the  date  of  the 
making  of  such  order  the  service  of  such  person  in 
said  police  department  may  cease,  and  such  person  so 
retired  shall  thereafter,  during  his  lifetime,  be  paid 
from  such  fund  a  yearly  pension  equal  to  one  half  the 
amount  of  salary  attached  to  the  rank  which  he  may 
have  held  in  said  police  department  for  the  period  of 
one  year  next  preceding  the  date  of  such  retirement 

Section  5  of  said  act  provides  for  retiring  police- 
men who  are  disabled  in  the  performance  of  their 
duties,  and  the  payment  to  them  during  their  lives  of 
an  annual  pension  equal  to  one  half  of  the  salary  that 
they  are  receiving  from  the  city.  This  section  pro- 
vides, also,  that  if  a  person  pensioned  for  disability 
recovers  from  the  injury,  the  pension  granted  him 
shall  cease.  Section  7  of  this  act  provides,  also,  for 
granting  pensions  to  the  widows  and  children  of  police- 
men who  lose  their  lives  while  in  the  performance  of 
their  duties  as  policemen.  This  act  contains  many 
other  provisions  that  need  not  be  stated  in  this  opinion. 

An  alternative  writ  of  mandamus  was  issued  and 
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served  on  the  defendants,  and  the  defendants,  for  the 
purpose  of  showing  cause  against  awarding  a  peremp- 
tory writ,  have  demurred  to  the  alternative  writ,  al- 
leging that  it  does  not  state  facts  sufficient  to  entitle 
the  petitioner  to  a  writ  of  mandamus,  etc. 

The  defendants,  by  their  demurrer  and  their  brief, 
contend  that  said  act  of  the  legislative  assembly  is  un- 
constitutional, and  hence  invalid,  and  this  contention 
presents  the  only  question  for  decision. 

The  legislative  assembly  in  1903  enacted  a  new 
charter  for  the  City  of  Portland,  and  Sections  196, 197, 
and  198  thereof  provided  for  the  granting  of  pensions 
to  members  of  the  police  and  fire  departments  of  said 
city.  Section  196  authorized  the  executive  board 
therein  named  to  assess  to  each  member  of  the  police 
and  fire  departments  a  sum  to  be  deducted  from  his 
monthly  salary,  not  exceeding  50  cents  per  month, 
which  sum  was  required  to  be  paid  to  the  city  treas- 
urer, and  to  be  placed  to  the  credit  of  the  police  and 
fire  departments  relief  fund,  to  be  used  exclusively  for 
the  relief  of  the  sick  and  disabled  members  of  said 
departments,  and  for  funeral  expenses,  and  for  relief 
of  the  families  of  deceased  members  and  for  pensions. 
Section  197  of  the  charter  provides  for  obtaining  other 
funds  for  the  relief  of  policemen  and  firemen,  and  Sec- 
tion 198  provides  for  the  payment  of  pensions,  under 
certain  conditions,  to  members  of  the  police  and  fire 
departments,  etc.  The  said  charter  provisions  pro- 
vide a  complete  scheme  for  pensioning  members  of  the 
police  department,  but  the  amounts  to  be  paid  are 
much  less  than  the  amounts  provided  for  by  the  act  of 
1913.  There  are  other  material  differences  between 
the  two  schemes.  The  charter  enacted  in  1903  was  in 
force  when  the  act  of  1913  was  passed.  The  charter 
of  1903  required  the  city  to  pay  certain  pensions  and 
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to  gTan\  certain  relief  to  members  of  the  police  depart- 
ment and  their  families.  The  act  of  1913,  relating  to 
cities  having  more  than  50,000  inhabitants,  but  in  fact 
applying  only  to  the  City  of  Portland,  requires  the 
City  of  Portland  to  pay  to  members  of  the  fire  depart- 
ment, under  the  conditions  stated  therein,  much  larger 
pensions  than  were  required  by  the  charter  to  be  paid. 
This  court  is  required  to  determine  whether  the  said 
act  of  1913  is  constitutional.  Counsel  for  defendants 
state  the  question  for  decision  thus : 

**The  question  for  the  court  to  decide  is  whether  the 
le.^slature  has  power  to  compel  the  City  of  Portland, 
without  its  consent  or  approval,  to  comply  with  an 
act  that  pertains  to  the  management  of  local  and  mu- 
nicipal affairs.  Does  this  act  infringe  upon  the  city^s 
rights  to  local  self-government!  Are  the  people  of 
the  city  subject  to  the  will  of  the  legislature  in  the  man- 
agement of  purely  local  municipal  business  in  which 
the  state  at  large  is  not  interested,  and  which  is  not  of 
interest  to  any  outside  the  local  municipality!  Can 
the  legislature  compel  the  city  against  its  will  to  tax 
itself  and  spend  its  money  for  matters  not  affected 
with  a  state  interest! ' ' 

1.  In  construing  a  constitutional  provision,  the 
whole  provision  is  to  be  examined  with  a  view  to  as- 
certaining the  meaning  of  every  part.  The  presump- 
tion is  that  every  clause  has  been  inserted  for  some 
useful  purpose,  and  therefore  the  instrument  must  be 
construed  as  a  whole,  in  order  that  its  intent  and  gen- 
eral purposes  may  be  ascertained ;  and,  as  a  necessary 
result  of  this  rule,  it  follows  that,  wherever  it  is  possi- 
ble to  do  so,  each  provision  must  be  construed  so  that 
it  will  harmonize  with  all  others,  without  distorting  the 
meaning  of  any  of  such  provisions,  to  the  end,  that  the 
intent  of  the  framers  of  the  provision  may  be  ascer- 
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pealing  any  charter  of  any  town  or  city.  The  prohibi- 
tion is  absolute.  It  does  not  say  that  the  legislative 
assembly  shall  not  do  these  things  by  a  special  law; 
but  that  it  shall  not  do  them  at  all.  Before  the  amend- 
ment of  said  Section  2  the  legislative  assembly  had 
power,  by  general  or  special  laws,  to  create  or  provide 
for  the  creation  of  municipal  corporations,  and  to 
enact,  amend,  or  repeal  their  charters ;  but  by  the  said 
amendment  all  these  powers  are  expressly  withdrawn. 
After  withdrawing  from  the  legislative  assembly  all 
power  to  enact,  amend,  or  repeal  charters  or  acts  in- 
corporating cities  or  towns,  said  Section  2  provides 
as  follows : 

' '  The  legal  voters  of  every  city  and  town  are  hereby 
granted  power  to  enact  and  amend  their  municipal 
charter,  subject  to  the  Constitution  and  criminal  laws 
of  the  State  of  Oregon.'' 

Said  section,  as  amended,  first  withdraws  from  the 
legislative  assembly  all  power  that  it  previously  had 
to  enact,  amend,  and  repeal  charters,  and  then  confers 
upon  the  legal  voters  of  every  city  and  town  power  to 
enact  and  amend  their  charters,  and  this  power,  thus 
conferred  upon  cities  and  towns,  is  made  subject  to 
the  Constitution  and  the  criminal  laws  of  the  state.  It 
is  not  made  subject  to  the  civil  laws  of  the  state.  The 
conclusion  seems  to  be  irresistible  that  the  people,  by 
the  adoption  of  said  amendment,  intended  to  withdraw 
from  the  legislative  assembly  all  power  that  it  pre- 
viously possessed  to  enact,  amend,  or  repeal  charters 
or  acts  incorporating  cities  or  towns,  and  to  confer 
upon  the  legal  voters  of  cities  and  towns  all  of  said 
power,  except  the  power  to  repeal  charters.  If  effect 
is  given  to  the  language  of  this  amendment,  no  other 
conclusion  appears  to  be  tenable. 
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The  amendment  to  said  Section  2,  referred  to  supra, 
was  adopted  by  the  people  on  June  4, 1906.  Said  sec- 
tion was  amended  again  on  November  8,  1910,  by  add- 
ing a  clause  vesting  in  municipalities  exclusive  power 
to  license  or  prohibit  the  sale  of  intoxicating  liquors 
therein,  but  this  last  amendment  did  not  change  said 
section  as  to  the  matters  under  consideration. 

On  June  4, 1906,  the  people  adopted  also  an  amend- 
ment to  Article  IV  of  the  Constitution,  which  is  desig- 
nated as  *' Section  la'*  of  said  article,  and  the  follow- 
ing portion  of  said  section  should  be  considered  as 
relevant  to  the  question  under  consideration: 

*'The  initiative  and  referendum  powers  reserved  to 
the  people  by  this  Constitution  are  hereby  further  re- 
served to  the  legal  voters  of  every  municipality  and 
district,  as  to  all  local,  special  and  municipal  legisla- 
tion of  every  character,  in  or  for  their  respective  mu- 
nicipalities and  districts.  The  manner  of  exercising 
said  powers  shall  be  prescribed  by  general  laws,  ex- 
cept that  cities  and  towns  may  provide  for  the  man- 
ner of  exercising  the  initiative  and  referendum  powers 
as  to  their  municipal  legislation.'' 

This  provision  was  adopted  at  the  same  time  that 
the  amendment  to  Article  XI,  Section  2,  was  enacted, 
and  the  two  amendments  should  be  construed  together. 

The  said  amendment  to  the  Constitution  made  radi- 
cal changes  as  to  the  powers  of  cities  and  towns,  and 
the  obvious  intention  of  the  framers  of  said  amend- 
ments and  of  the  people  who  adopted  them  was  to 
grant  to  cities  and  towns  autonomy  or  local  self-gov- 
ernment. These  provisions  are  not  ambiguous  or  un- 
certain in  meaning.  Construing  the  terms  of  these 
amendments  according  to  the  ordinary  meaning  of  the 
words  used,  it  is  clear  that  the  intention  of  their  fram- 
ers and  of  the  people  who  adopted  them  was  to  free 
cities  and  towns  from  the  control  of  the   legislative 


200  Branch  v.  Aueb.  [71  Or. 

shall  not  enact,  amend,  or  repeal  a  charter,  and  the 
meaning  of  this  provision  is  that  it  shall  not  do  that 
in  any  manner.    The  inhibition  is  absolute. 

The  dictum  cited  supra,  from  the  opinion  of  Straw 
V.  Harris,  appears  to  the  writer  of  this  opinion  to  con- 
travene both  the  letter  and  the  spirit  of  Section  2, 
supra.  To  construe  Section  2  according  to  said  dic- 
tum would,  in  effect,  practically  nullify  the  amend- 
ments contained  therein.  The  amendments  contained 
in  that  section  were  obviously  intended  to  prohibit  all 
legislation  by  thie  legislative  assembly  affecting  char- 
ters of  towns  or  cities.  It  was  not  intended  merely 
to  change  the  method  of  enacting,  amending,  or  re- 
pealing charters. 

In  Kalich  v.  Knapp  (Or.),  142  Pac.  594,  recently  de- 
cided by  department  No.  1,  but  not  yet  officially  re- 
ported, it  was  held  that  the  legislative  assembly  cannot 
constitutionally  enact  a  law  regulating  the  speed  of 
vehicles  on  the  streets  of  Portland.  That  decision 
supports  our  conclusion  in  this  case. 

Our  intention  has  been  called  to  decisions  of  courts 
of  other  states,  but  most  of  these  decisions  are  of  little 
value  in  this  case,  because  no  other  state  has  consti- 
tutional provisions  similar  to  ours  as  to  the  powers  of 
cities  and  towns. 

3.  Policemen  of  the  City  of  Portland  are  selected 
and  paid  for  their  services  by  the  city,  and,  according 
to  Section  189  of  the  charter  of  said  city,  their  duties 
are  very  largely  municipal  and  confined  to  boundaries 
of  the  city.  They  are  peace  officers,  and  make  arrests 
for  crimes  against  the  state,  etc. 

Black,  in  his  Law  Dictionary,  defines  a  municipal 
officer  as:  ''An  officer  belonging  to  a  municipality.'* 

Section  1745,  L.  0.  L.,  defines  a  peace  officer  thus : 
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*'A  peace  officer  is  a  sheriff  of  a  county  or  constable 
of  a  precinct,  marshal,  or  policeman  of  a  town." 

We  would  hardly  say  that  a  sheriff  of  a  county,  or 
a  constable  of  a  precinct,  is  a  state  officer,  although  he 
may  attend  to  state  business.  A  sheriff  is  a  county 
officer,  and  a  constable  is  a  precinct  officer.  As  a 
policeman  is  elected  or  appointed  by  a  city,  and  his 
salary  is  paid  by  a  city,  and  most  of  his  duties  are 
municipal,  he  is,  in  a  proper  sense,  a  city  officer,  al- 
though he  is  a  peace  officer,  and  may  make  arrests 
under  state  laws. 

In  Popper  v.  Broderick,  123  Cal.  460  (56  Pac.  53), 
the  court  held  that  the  police  department  of  San  Fran- 
cisco was  a  municipal  affair. 

In  BucJcner  v.  Gordon,  81  Ky.  672,  the  court  says : 

*'Any  officer  who  is  charged  with  duties  pertaining 
to  the  city  or  town  government,  *  *  is  an  officer  of  a 
city  or  town  within  the  meaning  of  the  sixth  section. '  * 

In  some  states  police  commissioners  for  cities  are 
appointed  by  the  state,  and  these  commissioners  ap- 
point  the  police  force.  This  was  the  law  in  Portland 
in  1885:  See  State  v.  Simon,  20  Or.  368  (26  Pac.  170). 
But  under  the  present  charter,  the  city  appoints  or 
selects  its  police  force  and  pays  their  salaries.  These 
policemen  are  city  officers  in  the  same  sense  that  a 
sheriff  is  a  county  officer  and  a  constable  is  a  precinct 
officer. 

4.  The  act  of  1913,  referred  to  in  the  alternative 
writ,  which  attempts  to  create  a  police  relief,  health, 
disability,  and  pension  fund  in  cities  having  more  than 
50,000  inhabitants,  and  provides  for  the  disbursement 
thereof,  and  creates  a  board  of  police  and  pension  re- 
lief (Laws  1913,  p.  548)  is  an  attempt  to  amend,  by  in- 
direction the  charter  of  the  City  of  Portland,  and  to 
compel  said  city  to  pay  to  its  police  force,  under  stated 
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conditions,  pensions  equal  to  one  half  the  salaries  now 
paid  them.  According  to  statements  made  at  the  ar- 
gument, these  pensions  would  amount  to  $50  a  month 
for  each  pensioner.  According  to  this  act,  these  pen- 
sioners are  to  be  paid  by  the  city.  Under  the  provi- 
sions of  the  charter,  the  city  is  required  to  pay  pen- 
sions amounting  to  one  fifth  the  amount  required  by 
this  act  to  be  paid.  By  this  act,  the  legislative  assem- 
bly intended  to  compel  the  city  to  pay  this  large  in- 
crease in  pensions,  and  the  eflfect  of  this  act  is  to 
amend,  by  implication,  the  city's  charter.  This  act,  in 
its  entirety,  is  purely  municipal.  Every  provision  of 
it  relates  to  municipal  and  not  to  state  matters.  It 
provides  for  pensions  and  relief  for  city  officers,  and 
provides  for  payment  of  the  pensions  and  relief  from 
city  revenue.  No  person  outside  the  city  has  any 
interest  in  it,  unless  he  has  property  subject  to  con- 
tribution to  this  fund.  Only  city  property  and  city 
business  are  required  to  contribute  to  the  fund  for  the 
payment  of  the  pensions  and  relief. 

While  this  act  purports  to  apply  to  all  cities  in  the 
state  having  more  than  50,000  inhabitants,  it  is  a  fact 
that  when  it  was  passed  there  was  not  a  city  in  the 
state,  except  Portland,  that  had  even  20,000  inhabi- 
tants and  it  is  not  probable  that  there  will  be  another 
city  in  the  state  having  more  than  50,000  inhabitants 
within  the  next  25  years.  Hence  this  act  applies,  and 
was  intended  to  apply,  only  to  the  City  of  Portland. 
It  was  framed  so  as  not  to  apply  to  any  other  city.  It 
is  obvious  that  the  sole  object  in  passing  it  was  to 
amend,  by  indirection,  the  sections  of  the  charter  of 
Portland  relating  to  relief  and  pensions  for  members 
of  the  police  department,  and  if  it  were  valid,  it  would 
have  that  effect,  and  this  act  would  take  the  place  of 
the  sections  of  the  charter  referred  to  supra. 
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We  are  not  mnch  concerned  as  to  the  policy  that 
prompted  the  passage  of  this  act.  The  granting  of 
said  pensions  and  relief  affected  only  persons  in  the 
city,  and  why  the  legislature,  a  large  majority  of 
whose  members  resided  in  other  parts  of  the  state, 
forced  this  act  upon  Portland  it  is  difficult  to  compre- 
hend. It  would  seem  that  persons,  not  residing  in 
Portland,  would  see  the  propriety  of  permitting  Port- 
land to  legislate  for  herself  as  to  her  own  affairs.  A 
city  with  about  a  quarter  of  a  million  of  inhabitants 
is  surely  capable  of  self-government. 

In  Board  of  Park  Commissioners  v.  Common  Coun- 
cil of  Detroit,  28  Mich.  241  (15  Am.  Rep.  202),  Judge 
CooLEY  says  inter  alia: 

"Whoever  insists  upon  the  right  of  the  state  to  in- 
terfere and  control  by  compulsory  legislation  the  ac- 
tion of  the  local  constituency  in  matters  exclusively  of 
local  concern,  should  be  prepared  to  defend  a  like  in- 
terference in  the  action  of  private  corporations  and 
of  natural  persons.  It  is  as  easy  to  justify  on  prin- 
ciple a  law  which  permits  the  rest  of  the  community 
to  dictate  to  an  individual  what  he  shall  eat,  and  what 
he  shall  drink,  and  what  he  shall  wear,  as  to  show  any 
constitutional  basis  for  one  under  which  the  people 
of  other  parts  of  the  state,  through  their  representa- 
tives, dictate  to  the  City  of  Detroit  what  fountains 
shall  be  erected  at  its  expense  for  the  use  of  its  citi- 
zens, or  at  what  cost  it  shall  purchase,  and  how  it  shall 
improve  and  embellish  a  park  or  boulevard  for  the 
recreation  and  enjoyment  of  its  citizens.  The  one  law 
would  rest  upon  the  same  fallacy  as  the  other,  and  the 
reasons  for  opposing  and  contesting  it  would  be  the 
same  in  each  case.*' 

In  People  v.  Lynch,  51  Cal.  34  (21  Am.  Rep.  677), 
Justice  McKjnstby  says : 

"An  attempt  by  the  state  legislature  to  order  an 
improvement  within  the  limits  of  an  incorporated  city, 
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and  to  levy  an  assessment  to  pay  for  it,  is  as  clearly 
a  violation  of  the  independence  of  action  guaranteed 
by  the  Constitution  to  the  local  legislative  assembly  as 
is  a  mandate  directed  to  that  assembly,  commanding 
them  to  make  such  improvement,  and  to  borrow  money, 
or  to  tax  all,  or  a  portion,  of  the  citizens  to  pay  for 
it,  contrary  to  the  wish  of  the  assembly,  and  to  that 
of  the  local  community  whom  they  represent.  Such 
law  is  unconstitutional  because  it  is  mandatory  in  its 
nature,  and  deprives  the  board  of  trustees,  or  legisla- 
tive department  of  the  city  government,  by  whatever 
name  it  be  known,  of  all  choice  or  discretion  in  refer- 
ence to  the  improvement/' 

In  1  McQuillin,  Municipal  Corp.,  Section  100,  the 
author  says: 

**  American  cities  labor  under  the  difficulty  of  not 
being  allowed  to  conduct  their  own  local  aflfairs.  To 
bring  about  free  and  self-governing  communities 
changes  are  indispensable  in  state  Constitutions,  state 
statutes,  and  municipal  charters.  The  state  should 
give  its  municipal  corporations  full  right  to  exist  and 
ample  power  to  perform  their  functions,  and  then 
cease  tampering  with  local  affairs.  The  legislatures 
are  constantly  interfering  with  purely  municipal  mat- 
ters without  the  consent,  and  usually  against  the  pro- 
test, of  the  local  authorities  and  the  inhabitants.  A 
city  is  usually  regarded  as  in  the  nature  of  a  subject 
province  or  dependency,  at  all  times  to  be  controlled 
by  the  state  or  external  authority.  Manifestly,  to 
attain  the  highest  efficiency  in  administration,  the  city 
should  be  a  self-governing  body,  privileged  within  its 
local  sphere  to  originate  and  administer  all  govern- 
mental functions  which  the  local  public  interests  or 
its  inhabitants,  as  a  compactly  settled  comlmunity,  re- 
quire. It  should  be  a  government  expresJfive  of  the. 
will  of  the  people  who  reside  within  its  v  corporate 
limits.  T 

'*A    complete    self-governing    community f^  means: 
First,  power  to  decide  all  questions   of  locfW  public 
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policy;  second,  power  to  execute  or  administer  that 
policy;  and,  third,  power  to  compel  obedience  to  its 
mandates  as  a  governmental  organ.'' 

The  amendments  contained  in  Article  XI  of  Section 
2  and  Article  IV  of  Section  la  of  the  Constitution 
were  adopted  to  remedy  the  evils  mentioned  in  the 
extract  from  Judge  McQuillin's  work,  cited  supra. 

We  hold  that  Chapter  287,  page  548,  of  the  Laws  of 
1913,  passed  by  the  legislative  assembly,  was  an  at- 
tempt, by  implication,  to  amend  Sections  196,  197  and 
198  of  the  charter  of  the  City  of  Portland,  in  violation 
of  Article  XI,  Section  2,  of  the  Constitution,  and  that 
it  is  invalid. 

We  hold  that  the  creation  of  a  pension  department 
in  a  city  for  the  benefit  of  members  of  the  police  de- 
partment of  that  city,  and  the  collection  of  revenue 
from  the  citizens  and  business  of  a  city  to  pay  said 
pensions  are  city  business,  and  that  legislation  pro- 
viding therefor  is  properly  municipal  legislation  with- 
in the  meaning  of  Article  IV  of  Section  la  of  the  Con- 
stitution. 

We  do  not  hold  that  cities  can,  by  virtue  of  Article 
XI,  Section  2,  and  Article  IV  of  Section  la  of  the  Con- 
stitution, extend  their  authority  and  jurisdiction  over 
subjects  that  are  not  properly  municipal  and  germane 
to  the  purposes  for  which  municipal  corporations  are 
formed.  We  use  the  word  ''municipaP'  as  signifying 
what  belongs  to  a  city. 

We  base  our  decision  upon  the  amendments  to  the 
Constitution  referred  to  supra.  If  the  people  do  not 
want  the  cities  of  the  state  to  have  local  self-govern- 
ment, they  can  amend  the  Constitution  so  as  to  place 
them  again  under  the  power  of  the  legislative  assem- 
bly. 
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1 TT —  ■-  -  I  IJ    I         ■  —       -       - 

The  demurrer  to  the  alternative  writ  of  mandate  is 
sustained.  Demurrer  Sustained. 

Mb.  Chief  Justice  MgBbide  and  Mb.  Justice  Bub- 
KETT  dissent 


Submitted  on  brief  June  5,  reversed  June  23,  1914. 

STATE  V.  SOMMER. 

(142  Pac.  759.) 

Weights  and  Measures— Regulations — ^Violation — Complaint. 

Under  Laws  of  1911,  page  289,  Section  3,  requiring  all  butter  sold 
or  offered  for  sale  to  be  plainly  marked  "8  ounces,  full  weight,"  "16 
ounces,  full  weight,"  "24  ounces,  full  weight,"  or  "32  ounces,  full 
weight,"  and  making  violation  of  the  provisions  of  the  act  a  misde- 
meanor, a  complaint  charging  that  the  accused  sold  and  offered  for 
sale  squares  of  butter  not  plainly  marked  "32  ounces,  full  weight," 
contrary  to  the  statute  in  such  cases  made  and  provided,  not  showing 
that  the  butter  was  not  marked  in  either  of  the  other  ways  named  in 
the  statute,  did  not  state  an  offense,  though  Section  1448,  subdivision  6, 
L.  0.  L.,  declares  an  indictment  sufficient  if  the  act  or  omission  charged 
is  clearly  and  distinctly  set  forth  in  ordinary  and  concise  language 
without  repetition  and  in  such  a  manner  as  to  enable  a  person  of 
common  understanding  to  know  what  is  intended. 

[As  to  the  validity  of  legislation  for  prevention  of  fraud  in 
weights  and  measures,  see  note  in  Ann.  Cas.  191 2C,  251.] 

From  Multnomah:  Henby  E.  McGinn,  Judge. 

The  defendants,  Charles  H.  Sommer,  complained 
against  as  John  Doe,  manager  of  Armour  &  Co.,  a  cor- 
poration, was  arrested,  tried  and  convicted  of  viola- 
tion of  Laws  1911,  Chapter  179,  Section  3,  and  sen- 
tenced to  imprisonment  in  the  county  jail  for  30  days, 
and  appeals.  Reversed  with  directions  to  sustain  de- 
murrer to  the  complaint.  Submitted  on  brief  under 
the  proviso  of  Supreme  Court  Rule  18,  56  Or.  622  (117 
Pac.  xi).  Reversed  With  Directions. 

For  appellant  there  was  a  brief  over  the  names  of 
Mr.  Albert  E.  Gebhardt,  Mr.  Alfred  R.  Urion  and  Mr. 
Walter  C.  Kirk. 

No  appearance  for  the  State. 
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In  Banc.  Mb.  Justice  Ramsey  delivered  the 
opinion  of  the  court. 

This  action  was  brought  in  the  justice  *s  court  for 
the  Portland  district.  The  complaint  was  filed  in  that 
court  on  January  3,  1913. 

The  body  of  the  complaint  is  in  the  following  words : 

**John  Doe,  manager  of  Armour  &  Co.,  a  corpora- 
tion, is  accused  by  this  complaint  of  the  crime  of  mis- 
branding butter,  committed  as  follows :  The  said  John 
Doe,  manager  of  Armour  &  Co.,  on  the  6th  day  of  De- 
cember, A.  D.  1912,  in  the  county  of  Multnomah,  State 
of  Oregon,  then  and  there  being,  did  then  and  there 
unlawfully  sell,  offer  and  expose  for  sale,  certain 
squares  of  butter  within  the  State  of  Oregon,  the  said 
squares  not  being  plainly  marked  '32  ounces,  full 
weight, '  contrary  to  the  statute  in  such  cases  made  and 
provided  and  against  the  peace  and  dignity  of  the  state 
of  Oregon.*' 

Charles  H.  Sommer,  the  manager  of  Armour  &  Co., 
was  arrested  under  process  issued  out  of  said  justice's 
court  in  said  action  and  taken  before  said  court  and 
arraigned.  He  pleaded  not  guilty,  but  was  convicted 
and  fined  $25,  by  said  justice's  court.  He  appealed 
to  the  Circuit  Court  of  Multnomah  County.  He  there 
withdrew  his  plea  of  not  guilty  and  was  permitted  to 
file  a  demurrer  to  said  complaint.  Said  Circuit  Court 
overruled  said  demurrer,  and  the  defendant  again 
pleaded  not  guilty.  On  the  trial  in  the  Circuit  Court 
he  was  found  guilty  and  was  sentenced  to  imprison- 
ment in  the  county  jail  for  the  period  of  30  days. 

The  defendant  makes  several  points  in  his  brief,  but 
it  will  be  necessary  to  consider  but  one  point  made, 
and  that  is  the  one  relating  to  the  sufficiency  of  the 
complaint. 
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This  action  is  based  upon  Section  3  of  Chapter  179 
of  the  Laws  of  1911,  which  is  as  follows: 

''It  shall  be  unlawful  for  any  person,  firm,  associa- 
tion, or  corporation  to  sell,  offer  or  expose  for  sale 
any  short  weight  butter  within  the  State  of  Oregon. 
All  butter  sold,  or  exposed  or  offered  for  sale  in  rolls, 
prints  or  squares,  within  the  State  of  Oregon,  shall  be 
plainly  marked,  'eight  ounces,  full  weight,'  'sixteen 
ounces,  full  weight,'  'twenty-four  ounces,  full  weight,' 
or  'thirty- two  ounces,  full  weight,'  and  every  roll, 
print  or  square  sold,  or  offered  or  exposed  for  sale 
shall  contain  the  number  of  ounces  marked  thereon; 
and  any  person,  firm,  association  or  corporation  vio- 
lating any  of  the  provisions  of  this  act,  shall  be 
deemed  guilty  of  a  misdemeanor,  and,  upon  conviction 
thereof,  shall  be  punished  by  a  fine  of  not  less  than 
$25,  nor  more  than  $100,  or  by  imprisonment  in  the 
county  jail  for  not  less  than  thirty  days  nor  more  than 
six  months,  or  both  such  fine  and  imprisonment." 

It  will  be  noticed  that  the  first  sentence  of  this  sec- 
tion prohibits  the  sale  of  short- weight  butter ;  but  that 
is  only  a  part  of  the  inhibitions  of  said  section.  The 
complaint  is  founded  on  the  subsequent  sentences  of 
said  section,  which  provide  that  all  butter  sold  or  ex- 
posed for  sale  in  rolls,  prints,  or  squares  within  the 
state  shall  be  plainly  marked  "eight  ounces,  full 
weight,"  "sixteen  ounces,  full  weight,"  "twenty-four 
ounces,  full  weight,"  or  "thirty- two  ounces,  full 
weight,"  and  this  section  further  provides  that: 

"Every  roll,  print  or  square  sold  or  offered  or  ex- 
posed for  sale,  shall  contain  the  number  of  ounces 
marked  thereon,  and  any  person,  firm  association  or 
corporation  violating  any  of  the  provisions  of  this  act, 
shall  be  deemed  guilty  of  a  misdemeanor,  and,  upon 
conviction  thereof,  shall  be  punished  by  a  fine  of  not 
less  than  $25,  nor  more  than  $100,  or  by  imprisonment 
in  the  county  jail  for  not  less  than  thirty  days,  nor 
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more  than  six  months,  or  both  such  fine  and  imprison- 
ment. * ' 

The  defendant  contends  that  said  complaint  does 
not  state  facts  sufficient  to  constitute  a  crimen  and  this 
is  the  only  question  that  we  shall  determine.  The  first 
sentence  of  the  complaint  accuses  the  defendant  of  the 
crime  of  ** misbranding  butter,*'  but  this  seems  to  be 
an  error.  The  complaint  does  not  aver  that  the  de- 
fendant put  any  brand  on  the  butter;  but  this  error 
is  not  fatal  on  the  demurrer  interposed.  The  charge 
is  that  he  did  **then  and  there  unlawfully  sell,  offer 
and  expose  for  sale,  certain  squares  of  butter  within 
the  State  of  Oregon;  the  said  squares  of  butter  not 
being  plainly  marked  '32  ounces,  full  weight,*  '*  etc. 
The  allegation  is  that  he  sold  and  offered  and  exposed 
for  sale  squares  of  butter,  and  that  these  squares  were 
not  plainly  marked  **32  ounces,  full  weight."  The 
complaint  does  not  allege  how  many  ounces  of  butter 
were  thus  sold  or  offered  or  exposed  for  sale.  It 
does  not  aver  that  said  squares  were  not  plainly 
marked  ** eight  ounces,  full  weight,*'  or  ** sixteen 
ounces,  full  weight,**  or  ''twenty-four  ounces,  full 
weight.**  It  may  be  that  the  squares  contained  only 
8,  16  or  24  ounces  of  butter,  and  that  they  were  prop- 
erly marked  with  the  required  marks,  corresponding 
with  the  number  of  ounces  sold  or  offered  for  sale.  If 
the  squares  sold  contained  only  8, 16,  or  24  ounces,  and 
were  plainly  marked  to  show  that  fact,  the  sale  was 
not  unlawful.  If  the  defendant  sold  only  16  ounces,  it 
was  neither  necessary  nor  lawful  to  mark  them  ''32 
ounces,  full  weight.**  The  marking  should  correspond 
with  the  number  of  ounces  in  the  rolls,  prints,  or 
squares  sold  or  offered  for  sale.  The  purpose  of  this 
act  was  to  enable  the  purchaser  of  butter  to  obtain 
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the  quantity  of  butter  that  he  bargains  or  pays  for, 
and  to  prevent  and  punish  fraud  in  sales  of  butter. 

To  sell  or  offer  for  sale  rolls,  prints,  or  squares  of 
butter  having  no  marks  on  them  to  indicate  the  amount 
in  each  roll,  print,  or  square  would  be  a  violation  of 
this  law;  but  the  complaint  does  not  aver  that  the 
squares  sold  or  offered  for  sale  by  the  defendant  con- 
tained no  such  marks.  The  allegation  is  that  they 
were  **not  plainly  marked  32  ounces,  full  weight*'; 
and,  as  the  number  of  ounces  sold  or  offered  for  sale 
is  not  stated,  the  complaint  does  not  show  that  the 
defendant  did  anything  contrary  to  said  section. 

In  State  v.  Tamler  d  Polly,  19  Or.  530  (.25  Pac.  72, 

9  L.  E.  A.  853),  the  court  says: 

**The  indictment  must  contain  such  averments  as 
show  affirmatively  an  offense;  and,  where  the  excep- 
tions or  provisos  are  a  material  part  of  the  descrip- 
tion of  the  offense,  the  indictment  must  aver  that  the 
act  charged  does  not  come  within  the  exception  or 
proviso/' 

In  Evans  v.  United  States,  153  TJ.  S.  587  (38  L.  Ed. 
830,  14  Sup.  Ct.  Rep.  936),  the  court  says: 

''Even  in  cases  of  misdemeanors,  the  indictment 
must  be  free  from  all  ambiguity,  and  leave  no  doubt 
in  the  minds  of  the  accused  and  of  the  court  of  the 
exact  offense  intended  to  be  charged,  not  only  that  the 
former  may  know  what  he  is  called  upon  to  meet,  but 
that,  upon  a  plea  of  former  acquittal  or  conviction, 
the  record  may  show  with  accuracy  the  exact  offense 
to  which  the  plea  relates.'' 

22  Cyc.  pages  335,  336,  says: 

**An  indictment  for  an  offense  created  by  statute 
must  be  framed  upon  the  statute,  and  this  fact  must 
distinctly  appear  upon  the  face  of  the  indictment  it- 
self ;  and,  in  order  that  it  shall  so  appear,  the  pleader 
must  either  charge  the  offense  in  the  language  of  the 
act,  or  specially  set  forth  the  facts   constituting   the 
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same.  The  general  rule  is  that  the  charge  must  be  so 
laid  in  the  indictment  as  to  bring  the  case  precisely 
within  the  description  of  the  offense,  as  given  in  the 
statute,  alleging  distinctly  all  the  essential  requisites 
that  constitute  it.  Such  facts  must  be  alleged  that,  if 
proven,  the  defendant  cannot  be  innocent.  *  *  The 
want  of  direct  averments  of  material  facts  cannot  be 
supplied  by  argument  or  inference,  nor  by  the  conclu- 
sion *  contrary  to  the  form  of  the  statute.'  *' 

An  indictment  or  a  complaint  in  a  criminal  case  is 
suflBcient  if  the  act  or  omission  charged  as  the  crime 
is  clearly  and  distinctly  set  forth  in  ordinary  and  con- 
cise language,  without  repetition,  and  in  such  a  man- 
ner as  to  enable  a  person  of  common  understanding 
to  know  what  is  intended:  Section  1448,  subd.  6, 
L.  0.  L. 

The  complaint  in  this  case  is  clearly  bad  in  that  it 
does  not  state  facts  sufficient  to  constitute  a  crime. 
Under  the  statute,  it  is  not  a  crime  to  sell  or  offer  to 
sell  certain  squares  of  butter,  the  squares  not  being 
plainly  marked  **32  ounces,  full  weight,"  unless  the 
quantity  sold  or  offered  for  sale  was,  or  was  repre- 
sented to  be,  32  ounces.  If  it  was  only  8,  16,  or  24 
ounces  that  was  sold  or  offered  for  sale,  it  would  not 
have  been  proper  or  lawful,  under  said  section,  to  mark 
it  *'32  ounces,  full  weight."  The  complaint  contains 
no  averment  as  to  the  amount  sold  or  offered  for  sale. 

The  demurrer  to  the  complaint  should  have  been 
sustained.  We  do  not  deem  it  necessary  to  pass  on 
the  other  questions  raised  and  argued  in  the  briefs. 

The  judgment  of  the  court  below  is  reversed,  and 
the  case  is  remanded  to  the  court  below,  with  direc- 
tions that  said  court  sustain  the  demurrer  to  the  com- 
plaint. Bevebsed  With  Dibections. 
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Argued  January  12,  reversed  February  3,  rehearing  denied  June  30, 

1914. 

BABER  V.  CAPLES.* 

(138  Pac.  472.) 

Oifl»— Oansa  Mortis— ErideBce— Weight  and  Sufficiency. 

1.  Evidence  held  to  show  that  decedent  gave  the  promissory  notes, 
in  controversy  to  defendant;  that  she  indorsed  each  of  them  with  her 
own  hand,  and  delivered  them  to  the  defendant  with  intent  to  vest 
title  in  him,  and  that  he  accepted  them  as  a  gift  causa  mortis. 

[As  to  conveyances  regarded  as  gifts  causa  mortis,  see  notes  in 
99  Am.  St.  Bep.  89Q;  Ann.  Cas.  1912C,  272.] 

Gifts— Causa  Mortis— Delivery— "Gift  Causa  Mortis.** 

2.  A  "gift  causa  mortis,"  like  a  gift  inter  vivos,  must  be  completely 
executed  and  go  into  immediate  effect,  and  be  accompanied  by  an 
actual  and  complete  delivery. 

[As  to  delivery  sufficient  to  support  a  gift  causa  mortis,  see 
notes  in  50  Am.  Bep.  178;  Ann.  Cas.  1914A,  529.] 

Gifts — Causa  Mortis — ^DeliTery — Chose  in  Action. 

3.  Whether  a  gift  of  a  promissory  note  or  other  chose  in  action 
is  causa  mortis  or  iiiter  vivos,  the  actual  delivery  of  the  written  evi- 
dence of  the  debt  is  sufficient,   without  any  assignment  or  indorsement. 

[As  to  gift  causa  mortis  of  notes  and  other  choses  in  action 
payable  to  order,  see  notes  in  23  Am.  Dec.  600;  25  Am.  Dee.  389.] 

Gifts— Causa  Mortis— VaUdity. 

4.  Gifts  causa  mortis,  if  made  by  competent  persons,  and  fully 
executed,  are  valid,  in  the  absence  of  fraud  or  undue  influence,  if  the 
rights  of  creditors  are  not  affected. 

Gifts — Causa  Mortis — ^Evidence. 

5.  While  gifts  causa  mortis  are  sustained  only  on  clear  proof  of  the 
essential  facts,  there  is  no  presumption  of  law  against  them. 

Evidence — Expert  Testimony— Weight  and  ^fect. 

6.  Opinion  evidence  in  relation  to  handwriting  is  generally  viewed 
with  caution  by  the  courts. 

Gifts — Causa  Mortis — Burden  of  Proof. 

.  7.  Where  a  relation  of  confidence  exists,  as  between  a  man  and 
woman  engaged  to  be  married,  it  is  incumbent  upon  the  donee  causa 
mortis  to  show  that  the  gift  was  not  obtained  by  fraud  or  undue 
influence. 

Cancellation  of  Instruments — Suit  to  Set  Aside  Gift— Laches. 

8.  Where  plaintiffs'  in  a  suit  to  set  aside  a  gift  causa  mortis,  knew 
as  much  about  the  facts  12  years  before  as  when  suit  was  commenced, 
their  acquiescence  in  the  gift  for  that  time  was  laches. 


*0n  the  question  of  gift  of  promissory  note  causa  mortis,  see  note  in 

26  L.  B.  A.  305.    And  as  to  gifts  causa  mortis,  generally,  see  note  in 

27  L.  Ed.  500.  Bbpobteb. 
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Gifts— Oanm  Mortis— Evidence— Weight  and  Sufficiency. 

9.    Evidence  held  to  show  that  a  eift  ca/usa  mortU  was  not  induced 
by  fraud  or  undue  influence  of  the  donee. 

From  Multnomah :  Henby  E.  McGinn,  Judge. 

Department  1.     Statement  by  Mb.  Justice  Bamsey. 

This  is  a  suit  in  equity  by  Minnie  Baber  and  Jose- 
phine Baber  MacLeod  against  C.  C.  Caples,  to  set  aside 
a  gift  causa  mortis,  for  an  accounting,  etc.  In  the 
court  below  there  was  a  decree  for  the  plaintiffs  and 
defendant  appeals.  The  facts  appear  in  the  opinion 
of  the  court.  Beversed  and  Suit  Dismissed. 

For  appellant  there  was  a  brief  over  the  names  of 
Mr.  John  T.  McKee  and  Messrs.  Cake  <&  Cake,  with 
oral  arguments  by  Mr.  William  M.  Cake  and  Mr. 
McKee. 

For  respondents  there  was  a  brief  over  the  names  of 
Mr.  Manche  I.  Langley  and  Messrs.  King  S  Saxton, 
with  oral  arguments  by  Mr.  Will  R.  King  and  Mr. 
Langley. 

Mb.  Justice  Bamsey  delivered  the  opinion  of  the 
court. 

On  July  3,  1912,  the  plaintiffs  began  this  suit  to 
set  aside  a  gift  causa  mortis  made  by  Liveme  H. 
Baber,  to  the  defendant,  in  March,  1900,  and  for  an 
accounting,  etc. 

The  complaint  is  lengthy,  and,  as  no  questions  arise 
as  to  its  sufficiency,  it  is  unnecessary  to  set  it  forth  in 
this  opinion. 

Granville  H.  Baber,  the  father  of  Liveme  H.  Baber 
and  the  plaintiff  Josephine  Baber  MacLeod,  and  hus- 
band of  the  plaintiff  Minnie  Baber,  died  testate  in 
Washington  County  on  August  1,  1898,  leaving  an 
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estate  of  the  value  of  $33,000.  Said  Liveme  H.  and 
Josephine  were  his  sole  heirs,  and  Minnie  Baber,  his 
widow.  At  the  time  of  his  death  Josephine  was  12 
years  old  and  Liveme  was  about  22.  The  decedent 
in  his  will  appointed  the  defendant  executor  thereof, 
and  trustee.  The  will  was  admitted  to  probate  by 
the  County  Court  of  Washington  County,  and  letters 
testamentary  were  duly  issued  to  the  defendant.  By 
the  terms  of  said  will  the  defendant,  as  executor,  was 
directed  to  pay  to  Liveme  a  legacy  of  $5,000  upon  the 
death  of  the  testator,  or  as  soon  thereafter  as  he  could 
collect  the  same  out  of  the  assets  of  the  estate,  and 
she  was  given  also  one  third  of  the  residue  of  the  estate 
when  she  should  reach  the  age  of  23  years.  The  de- 
fendant paid  said  sums  to  Liveme  in  accordance  with 
the  terms  of  the  will,  and  took  her  receipts  therefor. 
The  last  payment  amounted  to  $6,203.25  in  money, 
notes,  mortgages,  and  land,  and  was  made  in  Novem- 
ber, 1899.  The  defendant  resigned  the  trusteeship  of 
said  estate,  created  by  said  will,  before  this  suit  was 
commenced.  A  few  weeks  after  the  death  of  Gran- 
ville H.  Baber,  the  defendant  and  Liveme  became  en- 
gaged to  be  married,  and  this  engagement  continued 
until  the  death  of  Liverne.  She  died  on  March  22, 
1900,  intestate.  Prior  to  the  death  of  her  father,  the 
defendant  **went  with''  her,  but  there  was  no  engage- 
ment until  shortly  after  his  death.  This  engagement 
was  known  to  the  plaintiffs  prior  to  the  death  of  Li- 
veme. Liverne  went  to  Stanford  University  in  De- 
cember, 1898  (after  her  father's  death,  and  after  the 
engagement  to  the  defendant),  and  remained  there  as 
a  student  until  the  close  of  the  college  year  in  May, 
1899,  and  then  she  went  to  Pacific  Grove  for  awhile. 
She  returned  home  in  the  summer  of  1899,  and  resided 
at  home  with  her  mother,  at  Forest  Grove,  until  her 
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death  on  March  22,  1900.  She  died  of  consumption, 
but  she  was  not  known  to  be  dangerously  ill  until  a 
short  time  before  her  death.  She  was  not  a  robust 
person,  but  no  one  knew  that  she  had  consumption  until 
a  short  time  before  her  decease. 

The  complaint  alleges,  in  substance,  that  the  de- 
fendant,  at  the  time  of  the  death  of  Li v erne,  had  pos- 
session of  about  $8,000  in  notes  belonging  to  her,  and 
falsely  and  fraudulently  represented  to  the  plaintiffs 
that  Liveme  had  given  him  said  notes,  and  it  alleges, 
also,  as  a  separate  cause  of  suit,  that  the  defendant 
induced  Liveme,  by  fraud  and  undue  influence,  to  give 
him  said  notes.  These  matters  were  put  in  issue  by 
the  answer.  The  defendant  asserts  that  Liveme  told 
him  several  times  before  her  death  that  she  was  likely 
to  die  soon,  and  asked  him  to  have  someone  prepare 
for  her  a  will,  giving  all  of  her  property  to  him,  and 
saying  that  she  wanted  to  give  all  of  her  property  to 
him.  He  testified  that  he  told  her  that  she  was  not 
going  to  die,  and  urged  her  not  to  think  of  such  a  thing. 
He  testified  that  he  was  in  her  room  at  her  mother's 
house  about  two  weeks  before  her  death,  and  that  she 
then  asked  him  whether  he  had  had  her  will  prepared 
as  she  had  requested,  and  that  he  told  her  he  had  not, 
and  that  he  remonstrated  against  her  saying  that  she 
was  going  to  die.  He  says  that  she  then  asked  if 
she  could  dispose  of  her  property  without  making  a 
wDl,  and  he  told  her  she  could  transfer  the  real  estate 
by  making  a  deed,  and  that  she  could  transfer  the  notes 
and  mortgages  by  indorsing  them.  He  testifies  that 
she  then  said,  '*Can  I  indorse  the  notes  over,  and,  if 
so,  would  that  be  legal  1 ' '  and  that  he  told  her  it  would 
be  legal,  and  that  she  then  went  and  got  her  notes 
and  indorsed  them.  He  testified  that  she  wrote  her 
name  on  the  backs  of  the  notes,  and  then  gave  and 
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delivered  them  to  him.  He  says  that  she  had  the  notes 
in  her  room,  and  got  them  and  indorsed  them  by  writ- 
ing her  name  on  the  backs  of  each  of  them,  in  his 
presence,  and  delivered  them  to  him.  He  says  that 
she  was  reclining  on  the  couch  when  she  indorsed  the 
notes  and  gave  them  to  him,  and  that  she  placed  the 
notes  on  a  book  when  she  indorsed  them.  Shortly  after 
the  death  of  Liveme,  the  defendant  told  Mrs.  Minnie 
Baber  that  Liveme  had  given  him  those  notes,  and 
he  told  others  of  it,  and,  a  little  later,  he  showed  to 
Minnie  Baber  all  of  the  notes  that  Liveme  had  given 
him  and  her  signature  on  the  back  of  each  note.  The 
defendant  testified  that  when  Liverne  gave  him  the 
notes,  he  put  them  in  his  pocket,  and  took  them  away. 
The  evidence  of  the  defendant  shows,  if  it  is  true,  a 
gift  of  caiisa  mortis.  The  defendant  testified  that 
Liverne  told  him  that  she  wanted  him  to  have  the 
property,  and  that  she  did  not  want  her  mother  to 
have  it.  The  defendant  says  that  when  he  told  Mrs. 
Baber  that  Liverne  had  given  him  the  notes,  she  pro- 
tested a  little  against  it,  and  asked  him  to  show  them  to 
her,  which  he  did.  Mrs.  Baber  says  that  the  defend- 
ant told  her  that  Liverne  had  given  him  the  notes,  and 
that,  when  he  showed  her  the  notes  and  the  indorse- 
ments on  them,  she  remarked  that  the  writing  did  not 
look  like  Liveme  ^s. 

About  two  weeks  after  Liveme 's  death,  the  plain- 
tiffs signed  a  petition,  asking  the  County  Court  of 
Washington  County,  to  appoint  the  defendant  admin- 
istrator to  Liveme 's  estate,  and  in  this  petition,  signed 
by  the  plaintiffs,  is  the  following  statement: 

**Your  petitioners  desire  to  show  unto  your  honor 
that  the  estate  of  the  Above  deceased  originally  con- 
sisted of  more  personal  property  than  the  amount 
above  stated,  but  that  said  personal  property  was  given 
to  C.  C.  Caples  by  the  deceased  a  considerable  time 
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before  her  death;  and  your  petitioners  wish  to  state 
that  the  gift  as  above  stated  is  in  accordance  with  the 
wish  of  your  petitioners,  and  entirely  satisfactory  to 
them  in  every  respect, '^ 

This  petition  seems  to  have  been  written  by  the  de- 
fendant 's  brother. 

In  her  evidence  (page  59),  Mrs.  Minnie  Baber  says 
that,  if  her  daughter  gave  the  notes  to  the  defendant, 
she  wanted  him  to  have  them,  and  that  she  had  no  dis- 
position to  break  what  her  daughter  had  done.  The 
plaintiffs  testified  that  Liverne  never  told  them  that 
she  had  given  any  property  to  the  defendant ;  nor  did 
she  say  anything  to  either  of  them  about  disposing 
of  her  property,  and  the  defendant  did  not  tell  either 
of  them,  until  after  Liverne 's  death,  that  she  had  given 
him  any  property.  No  person  was  present  when  the 
gift  was  made  but  Liverne  and  the  defendant. 

Shortly  after  Liverne 's  death,  Mrs.  Baber  employed 
S.  B.  Huston,  Esq.,  to  investigate  the  gift  of  the  notes 
to  the  defendant,  with  the  intention  of  instituting  legal 
proceedings  to  recover  the  notes  from  him  if  grounds 
therefor  should  be  found,  and  Mr.  Huston  made  the 
examination.  The  plaintiffs  produced  him  as  a  wit- 
ness, and  examined  him  in  relation  to  that  matter. 
Mr.  Huston  said  this  examination  was  made  within  a 
few  months  after  the  death  of  Liverne,  and  hence  it 
must  have  been  in  1900. 

Mrs.  Baber  furnished  Mr.  Huston  with  genuine  sig- 
natures of  Liverne 's  for  comparison  with  the  indorse- 
ments on  the  notes,  and  Mr.  Huston  called  on  the  de- 
fendant and  informed  him  what  he  was  doing.  The 
defendant  delivered  the  notes  in  question  to  Mr.  Hus- 
ton for  examination,  and  he  permitted  Mr.  Huston  to 
retain  the  notes  for  quite  awhile.  Mr.  Huston  says 
that  he  went  over  the  matter  carefully,  and  compared 
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the  signatures  of  Liveme's  which  her  mother  had 
furnished  him  with  her  name  on  the  notes,  and  he  says 
that  the  indorsements  on  the  notes  seemed  to  him  to 
be  genuine  and  all  right,  and  he  so  informed  Mrs. 
Baber.  He  asked  Mrs.  Baber,  if  she  had  any  reason 
to  doubt  the  genuineness  of  the  signatures  on  the  in- 
dorsements, and,  accordijig  to  his  recollection,  she  said 
^^No.'' 

The  defendant  settled  the  estate  of  Liveme  and 
turned  over  to  the  plaintiffs,  as  her  heirs,  the  real 
estate,  appraised  in  1900,  at  $2,700,  and  there  are  re- 
ceipts in  evidence  showing  that,  on  January  26,  1902, 
Minnie  Baber  received  of  the  defendant,  as  adminis- 
trator of  the  estate  of  Liveme  H.  Baber,  deceased,  in 
full  of  her  interest  in  the  personal  property  of  said 
estate,  the  sum  of  $1,029.31,  and  another  receipt  of  the 
same  date,  showing  that  she,  as  guardian  of  Josephine 
Baber,  received  from  the  defendant  the  further  sum  of 
$1,029.31  in  full  of  Josephine's  interest  in  the  personal 
estate  of  Liverne.  This  indicates  that  the  plaintiffs  re- 
ceived at  least  $4,758.62  from  the  estate  of  Liveme. 
On  page  60  of  the  evidence  Minnie  Baber,  in  answer  to 
the  question  whether  the  defendant  told  her  how  much 
Liverne  had  given  him,  answered,  **He  gave  us  $3,000 
and  said  the  rest  was  his.'*  We  are  not  certain  just 
how  much  the  plaintiffs  received  of  the  estate  of  Li- 
verne, but  it  seems  certain  that  they  received  at  least 
$4,758.62. 

The  plaintiffs  produced  a  handwriting  expert,  named 
W.  W.  Williams,  who  was  not  acquainted  with  Liverne 
H.  Baber,  and  did  not  know  her  handwriting.  Two 
of  the  promissory  notes  that  Liverne  gave  to  the  de- 
fendant, and  several  signatures  of  Liveme 's  that  were 
shown  to  be  genuine,  were  submitted  to  this  witness 
for  examination  and  comparison.    He  compared  the 
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signatures  that  were  shown  and  admitted  to  be  genuine 
with  her  name  on  the  indorsements  on  the  notes.  He 
testified  that  the  name  of  **Liverne  H.  Baber'^  written 
on  the  backs  of  the  said  two  notes  was  a  **  simulated 
forgery, ' '  and  not  written  by  her,  and  gave  his  reasons 
for  his  opinion. 

That  is  all  of  the  evidence  that  was  produced  to 
show  that  the  said  indorsements  were  not  genuine. 
The  defendant  testified  that  these  signatures  were 
genuine,  and  that  he  saw  Liverne  write  them.  His 
testimony  is  the  same  as  to  the  indorsements  on  the 
other  notes. 

There  was  no  evidence  tending  to  show  that  the  gift 
of  the  said  notes  to  the  defendant  was  the  result  of 
fraud  or  any  undue  or  improper  influence,  excepting 
the  evidence  showing  the  relations  between  the  defend- 
ant and  Liverne.  The  evidence  of  the  defendant  was 
positive  that  he  exerted  no  persuasion  or  other  in- 
fluence to  induce  Liverne  to  give  him  the  property. 

There  was  considerable  said  in  the  evidence  about 
his  accounts  as  executor  and  trustee  of  the  estate  of 
Granville  H.  Baber,  and  as  administrator  of  the  estate 
of  Liverne  H.  Baber ;  but  these  accounts  were  approved 
and  settled  in  the  probate  court,  and  there  was  no  evi- 
dence showing  that  they  were  incorrect.  However, 
they  had  little  bearing  on  the  issues  of  this  case. 

1.  The  first  point  for  consideration  is  whether  Li- 
verne H.  Baber  gave  these  notes  to  the  defendant, 
or  whether  the  indorsements  on  the  notes  were  genuine 
or  forgeries. 

2.  If  the  indorsements  on  the  notes  were  forgeries, 
it  would  be  probable  that  the  defendant's  contention 
that  the  notes  were  given  to  him  was  false,  although 
the  indorsements  of  promissory  notes  is  not  neces- 
sary to  the  validity  of  a  gift  of  promissory  note,  causa 
mortis.    A  gift  causa  mortis,  like  a  gift  inter  vivos, 
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must  be  completely  executed,  and  go  into  immediate 
effect. 

A  gift  caiLsa  mortis,  to  be  valid,  must  be  accompanied 
by  an  actual  and  complete  delivery  of  the  property  by 
the  donor  to  the  donee.  In  this  respect  there  is  no 
difference  between  a  gift  cansa  mortis  and  a  gift 
inter  vivos:  14  Am.  &  Eng.  Ency.  L.  (2  ed.),  1056. 

3.  However,  whether  the  gift  is  causa  mortis  or  inter 
vivos,  if  the  subject  of  the  gift  is  a  promissory  note  or 
other  chose  in  action,  the  actual  delivery  of  the  written 
evidence  of  the  debt  is  valid,  without  any  assignment 
or  indorsement:  14  Am.  &  Eng.  Ency.  L.  (2  ed.), 
p.  1059. 

4.  The  disposition  of  personal  property  by  gift  causa 
mortis  has  been  recognized  and  upheld  by  the  courts 
from  an  early  period,  and  is  a  fixed  principle  of  juris- 
prudence in  all  civilized  countries,  and  such  gifts,  if 
made  by  competent  persons,  and  fully  executed,  are 
perfectly  valid,  in  the  absence  of  fraud  or  undue  in- 
fluence, provided  the  rights  of  creditors  are  not 
affected. 

5.  The  common  law  does  not  encourage  gifts  of  this 
nature,  and  they  are  sustained  only  upon  clear  proof 
of  all  the  essential  facts  necessary  to  constitute  such 
a  gift.  The  rule,  however,  is  not  carried  to  the  extent 
of  holding  that  the  presumption  of  law  is  against  such 
gifts.  Notwithstanding  the  fact  that  gifts  of  this 
nature  are  watched  with  jealousy  on  account  of  the  op- 
portunity they  afford  for  fraud,  there  is  no  presump- 
tion, either  in  favor  of  or  against  such  gifts,  and  the 
quantity  of  evidence  necessary  to  sustain  them  is  no 
greater  than  that  required  in  other  civil  causes.  Such 
gifts  may  be  supported  by  a  fair  preponderance  of  the 
evidence:  14  Am.  &  Eng.  Ency.  L.  (2  ed.),  1067. 
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6.  Mr.  Williams,  the  handwriting  expert,  testifies 
that  he  is  positive  that  the  name  of  Liverne  H.  Baber 
on  the  backs  of  the  two  notes  shown  him  are  forgeries. 
These  papers  and  others  were  submitted  to  him  for  his 
opinion  by  one  of  the  plaintiffs'  attorneys,  several 
months  before  he  gave  his  evidence,  and  before  the 
suit  was  commenced.  Opinion  evidence  in  relation  to 
handwriting  is  generally  viewed  with  caution  by  the 
courts.  Such  experts  are  usually  very  ardent  sup- 
porters of  the  side  that  calls  them. 

Taylor,  in  Volume  1  of  his  work  on  Evidence  (8  ed.), 
Section  58,  speaking  of  skilled  witnesses  generally, 
says: 

''Perhaps  tte  testimony  which  least  deserves  credit 
with  a  jury  is  that  of  skilled  witnesses.  These  gentle- 
men are  usually  required  to  speak,  not  to  facts,  but  to 
opinions;  and,  when  this  is  the  case,  it  is  often  quite 
surprising  to  see  with  what  facility  and  to  what  an 
extent  their  views  can  be  made  to  correspond  with  the 
wishes  or  the  interests  of  the  parties  who  call  them. 
They  do  not,  indeed,  willfully  misrepresent  what  they 
think;  but  their  judgments  become  so  warped  by  re- 
garding the  subject  in  one  point  of  view  that,  even 
when  conscientiously  disposed,  they  are  incapable  of 
expressing  a  candid  opinion.'* 

This  author  in  the  same  section,  appositely,  but 
reverently,  adds: 

**  Being  zealous  partisans,  their  belief  becomes  syn- 
onymous with  faith  as  defined  by  the  apostle,  and  it 
too  often  is  'but  the  substance  of  things  hoped  for — 
the  evidence  of  things  not  seen.'  " 

In  the  Tracy  Peerage  Case,  10  CI.  &  Fin.  191,  Lord 
Campbell  says : 

''Hardly  any  weight  is  to  be  given  to  the  evidence 
of  what  are  called  scientific  witnesses.  They  come, 
with  a  bias  on  their  minds,  to  support  the  cause  in 
which  they  are  embarked." 


222  Babeb  v.  Caplbs.  [71  Or. 

In  Wendl  v.  Fuerst,  68  Or.  283  (136  Pac.  1),  this 
court  held: 

*  *  We  believe  the  rule  stated  by  Rogers,  supra,  is  the 
correct  one,  and  that  the  evidence  of  experts  in  all 
cases  should  be  received  and  weighed  with  caution. '* 

We  find  from  the  evidence  that  Liveme  H.  Baber 
did  give  the  promissory  notes  in  controversy  to  the 
defendant;  that  she  indorsed  each  of  them  with  her 
own  hand,  and  delivered  them  to  the  defendant  with 
the  intention  to  vest  the  title  of  these  notes  in  him, 
and  that  he  received  and  accepted  said  notes  as  a  gift 
causa  mortis.    The  gift  was  complete  in  every  respect. 

The  other  question  for  our  determination  is,  was 
the  gift  of  the  promissory  notes  by  Liverne  H.  Baber 
to  the  defendant  the  result  of  fraud  or  undue  influence, 
exerted  upon  her  by  the  defendant!  It  is  admitted 
that  the  defendant  was  executor  and  trustee  of  her 
father's  estate,  and  that,  after  the  defendant  turned 
over  to  her  her  portion  of  said  estate,  he  assisted  her 
in  managing  her  estate  to  some  extent,  and  that  he 
attended  to  business  for  the  plaintiff  Minnie  Baber. 
It  is  also  admitted  that  he  was  engaged  to  marry  Li- 
verne, and  that  he  called  upon  her  often.  Apart  from 
these  facts,  there  is  no  evidence  before  the  court  tend- 
ing to  prove  that  the  plaintiffs'  contention  that  said 
gift  was  obtained  by  fraud  or  undue  influence.  The 
plaintiffs  testified  to  nothing  tending  to  show  undue  in- 
fluence. No  witness  gave  evidence  tending  to  prove 
fraud.  The  defendant  swears  fully  and  positively  that 
he  was  not  guilty  of  any  fraud  or  of  any  undue  in- 
fluence, and  that  he  did  nothing  to  induce  her  to  make 
said  gift. 

Liverne  was  about  24  years  of  age  when  she  died, 
and  she  had  had  advantaj^es  of  education.  It  is  not 
claimed  that  she  was  a  person  of  weak  mind,  or  that 
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she  was  not  a  person  of  at  least  average  intelligence 
and  ability. 

7.  A  relation  of  confidence  exists  between  a  man 
and  a  woman  that  are  engaged  to  be  married. 

Bigelow,  in  his  work  on  Fraud  (1  ed.),  page  271, 
says: 

** Undue  influence  may  be  exercised  under  the  inti- 
mate relation  created  by  an  engagement  to  marry. 
Thus  if  a  woman  gives  a  man  land  upon  a  promise  of 
marriage,  and  he  then  refused  to  marry  her  and  con- 
tinues to  hold  the  land,  this  is  a  fraud  for  which  the 
law  will  give  the  woman  proper  relief.  So,  on  the 
other  hand,  if  a  man  should,  after  such  solicitation  and 
hesitancy,  convey  land,  without  adequate  pecuniary 
consideration  to  a  woman  who  had  promised  to  marry 
him,  and  who  had  thereby  gained  great  influence  over 
him,  her  refusal  to  marry  him  would  afford  him  ground 
for  rescinding  the  conveyance.  *  * 

In  the  case  of  Rockafellow  v.  Newcomh,  57  111.  194, 
the  facts  were  that  the  plaintiff  and  the  defendant 
were  engaged  to  be  married,  and  the  plaintiff,  at  the 
persistent  solicitations  of  the  defendant,  conveyed  to 
her  certain  lands  in  Chicago,  and  the  defendant,  at 
the  same  time,  conveyed  to  him  lands  in  Iowa.  The 
woman  refused  to  marry  the  man,  and  he  brought  suit 
to  rescind  the  conveyance  on  the  ground  of  fraud. 
Passing  on  the  case,  the  court  says,  inter  alia: 

**The  relation  of  the  parties  [who  are  engaged  to 
be  married]  was  of  the  most  confidential  character. 
•  •  She  [the  defendant]  had  an  undue  influence  over 
him,  and  took  advantage  of  the  relation  between  them. 
That  this  influence  existed,  and  was  exercised  to  the 
great  benefit  of  one,  and  to  the  great  disadvantage  of 
tiie  other,  there  can  be  no  doubt.  There  could  be  no 
relation  between  persons  where  a  greater  influence 
could  be  exerted  and  an  undue  purpose  more  easily 
achieved.  The  situation  of  the  parties;  the  close 
intimacy;  the  loving  correspondence;  the  threat  to 
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annul  the  marriage  contract;  the  great  difference  in 
the  value  of  the  two  pieces  of  property — all  raise  the 
presumption  of  undue  influence.  She  worked  upon  his 
passions,  excited  his  fears,  and  alarmed  him  by  the 
dread  of  separation.  The  relief  to  be  granted  in  such 
cases  stands  upon  a  general  principle,  which  applies 
to  all  the  variety  of  relations  in  wMch  dominion  may 
be  exercised  by  one  over  another.'* 

In  cases  like  this,  where  a  confidential  relation  ex- 
ists, and  there  is  great  opportunity  for  fraud,  it  is 
incumbent  on  the  donee  to  show  that  the  gift  was  not 
obtained  by  fraud  or  undue  influence:  Gilmore  v. 
Burch,  7  Or.  374  (33  Am.  Rep.  710) ;  Baldock  v.  John- 
son, 14  Or.  542  (13  Pac.  434) ;  Wade  v.  Pulsifer,  54  Vt. 
45;  Gilmore  v.  Lee,  237  111.  402  (86  N.  E.  568,  127  Am. 
St.  Rep.  330) ;  Caspari  v.  First  German  Church,  12  Mo. 
App.  293;  Jenkins  v.  Jenkins,  66  Or.  12  (132  Pac.  542) ; 
1  Story,  Eq.  Jur.  (13  ed.),  §  312;  Page  v.  Home,  11 
Beav.  235 ;  Huguenin  v.  Baseley,  L.  0.  in  Equity,  note 
pp.  119,  120. 

In  Page  v.  Home,  11  Beav.  235,  the  master  of  the 
rolls,  says: 

'*It  is  true  that  no  influence  is  proved  to  have  been 
used;  but  no  one  can  say  what  may  be  the  extent  of 
the  influence  of  a  man  over  a  woman  whose  consent 
to  marriage  he  has  obtained.  Here,  the  husband  hav- 
ing mortgaged  the  property,  we  are  told  by  the  report 
of  the  master  that  no  undue  influence  was  used.  The 
court,  however,  will  look  with  great  vigilance  at  the 
circumstances  and  situation  of  the  parties  in  such  cases 
as  the  present,  and  will  not  only  consider  the  influence 
which  the  intended  husband,  either  by  soothing  or 
violence,  may  have  used,  hut  require  satisfactory  evi- 
dence that  it  has  not  been  used." 

In  the  note  of  Huguenin  v.  Baseley,  L.  0.  in  Equit>> 
note  page  119,  it  is  said : 

*  *  The  influence  of  a  man  over  a  woman  to  whom  he 
is  engaged  to  be  married  is  presumed  to  be  so  great 
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that  the  court  will  look  with  great  vigilance  at  the 
circumstances  and  situation  of  the  parties,  and  will 
consider,  not  only  the  influence  which  the  intended  hus- 
band, either  by  soothing  or  violence,  may  have  used, 
but  require  satisfactory  evidence  that  it  has  not  been 
used. ' ' 

In  Gilmore  v.  Burch,  7  Or.  374  (33  Am.  Eep.  710), 
the  court  says : 

**The  law  seems  to  be  well  settled  that  when  one  ac- 
cepts a  confidential  or  fiduciary  relation  to  another, 
•  *  where  the  donee  or  grantee  is  supposed  to  ex- 
ercise an  unusual  and  commanding  influence  over  the 
grantor,  the  courts  will  set  aside  the  conveyance,  unless 
the  grantee  can  show  that  the  transaction  was  fair,  and 
without  fraud  or  undue  influence.'* 

The  rule  is  well  settled  in  this  state  and  elsewhere 
that  where  a  confidential  relation  is  shown  to  have 
existed  between  a  donor  and  a  donee,  and  a  gift  was 
made  by  the  former  to  the  latter  during  the  existence 
of  this  relation,  courts  of  equity  will  annul  the  gift, 
unless  the  donee  shows  that  the  gift  was  made  without 
fraud  or  undue  influence.  This  principle  applies  to 
a  gpbft  causa  mortis  made  by  a  young  woman  to  a 
young  man  to  whom  she  was  engaged  to  be  married. 

It  appears  that  the  plaintiffs  were  informed  by  the 
defendant,  in  March,  1900,  a  few  days  after  the  death 
of  Liveme,  as  stated  supra,  that  she  had  given  the 
promissory  notes  in  dispute  to  him,  and  that  he  ex- 
hibited the  notes  to  Minnie  Baber,  shortly  after  he 
informed  her  of  the  gift.  Soon  after  that,  the  latter 
caused  an  attorney  to  investigate  the  gift  with  a  view 
of  recovering  the  notes,  if  possible.  This  attorney,  as 
stated  supra,  obtained  from  the  defendant  the  notes  in 
question,  and  compared  the  indorsements  on  the  notes 
with  the  handwriting  of  Liverne,  and  informed  Mrs. 
Baber  that  he  believed  the  indorsements  to  be  genuine, 
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and  he  asked  her  at  that  time  whether  she  had  any  rea- 
son to  doubt  the  genuineness  of  the  indorsements  on 
the  notes,  and  she  answered  in  the  negative.  Mr.  Hus- 
ton made  this  investigation  in  1900,  about  12  years 
before  this  suit  was  begun.  Minnie  Baber  knew  the 
facts  concerning  said  gift  then  as  fully  as  she  knew 
them  in  1912,  when  she  instituted  this  suit.  The  evi- 
dence given  by  her  and  Josephine  shows  that  they 
knew  as  much  about  the  case  in  1900  as  they  did  when 
they  testified.  They  had  the  opinion  of  the  handwrit- 
ing expert  to  the  effect  that  he  believed  the  indorse- 
ments to  be  forgeries,  but  that  opinion  was  of  no  value 
to  them.  They  acquiesced  in  this  gift  for  the  period 
of  more  than  12  years  after  they  knew  as  much  about 
it  as  they  did  when  they  commenced  this  suit,  and  this 
acquiescence  is  laches.  It  is  one  of  the  principal 
maxims  of  equity  jurisprudence  that  equity  aids  the 
vigilant  and  not  those  who  slumber  on  their  rights. 
16  Cyc,  page,  152,  says : 

*'No  arbitrary  rule  exists  for  determining  when  a 
demand  becomes  stale  or  what  delay  will  be  excused, 
and  the  question  of  laches  is  to  be  decided  upon  the 
particular  circumstances  of  each  case.  No  greater  cer- 
tainty of  treatment  is  therefore  practicable  than  to 
indicate  the  elements  generally  considered.  While 
some  delay  in  the  assertion  of  a  right  is  always  an 
essential  element  of  laches,  unreasonable  delay  alone, 
independently  of  any  statute  of  limitations  will  often 
operate  as  a  bar  to  relief.  •  •  *' 

The  same  volume,  on  page  158,  says : 

**The  border  land  between  laches  proper  and  mere 
staleness  of  demand  is  found  in  those  cases  where  mere 
lapse  of  time  is  added  to  an  element  of  assent  to  or 
acquiescence  in  the  adverse  claim.  Starting  with  the 
doctrine  that  one  who  has  affirmatively,  by  words  or 
conduct,  indicated  his  assent  to  the  claims  of  another 
is  guilty  of  laches,  if  he  thereafter,  for  a  long  time, 
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makes  no  assertion  of  his  own  conflicting  claim,  the 
courts  apply  the  same  rule  where  there  has  been  ac- 
quiescence alone,  and  presume  assent  from  lapse  of 
time,  and  failure  to  assert  their  right.  Particularly 
is  this  so  where  the  plaintiff  attempts  to  assert  an 
interest  in  land  after  long  acquiescence  in  defendant's 
possession  under  claim  of  right,  or  when  he  attempts 
to  enforce  a  covenant  or  a  condition  after  considerable 
acquiescence  in  continuing  breaches.'' 

In  Sullivan  v.  Railway  Company,  94  U.  S.  807  (24 
L.  Ed.  324),  the  court  says: 

• 

**To  let  in  the  defense  that  the  claim  is  stale,  and 
that  the  bill  cannot  therefore  be  supported,  it  is  not 
necessary  that  a  foundation  be  laid  by  any  averment 
in  the  answer  of  the  defendants.  If  the  case,  as  it 
appears  at  the  hearing,  is  liable  to  the  objection  by 
reason  of  the  laches  of  the  complainant,  the  court  will, 
upon  that  ground,  be  passive  and  refine  relief.  Every 
case  is  governed  chiefly  by  its  own  circumstances; 
sometimes  the  analogy  of  the  statute  of  limitations  is 
applied;  sometimes  a  longer  period  than  that  pre- 
scribed by  statute  is  required ;  in  some  cases  a  shorter 
period  is  sufficient ;  sometimes  the  rule  is  applied  when 
there  is  no  statutable  bar.^  It  is  competent  for  the 
court  to  apply  the  inherent  principles  of  its  own  system 
of  jurisprudence,  and  decide  accordingly." 

In  Smith  v.  Clay,  Amb.  647,  Lord  Camden  says : 

''Nothing  can  demand  the  assistance  of  the  court  (of 
chancery)  but  conscience  and  reasonable  diligence. 
Laches  and  neglect  are  discountenanced  here.'' 

In  Hay  ward  v.  National  Bank,  96  U.  S.  617  (24  L.  Ed. 
855),  the  court  says: 

''Courts  of  equity  often  treat  a  lapse  of  time,  less 
than  prescribed  by  the  statute  of  limitations,  as  a  pre- 
sumptive bar,  on  the  ground  'of  discouraging  stale 
claims,  or  gross  laches,  or  unexplained  acquiescence  in 
the  assertion  of  an  adverse  right.'  " 
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In  Sedlack  v.  Sedlack,  14  Or.  541  (13  Pac.  452),  the 
court  says: 

'  *  The  general  rule,  without  doubt,  is  that  no  lapse  of 
time  or  delay  in  bringing  the  suit  will  be  a  bar  to  the 
remedy  in  equity,  providing  the  injured  party,  during 
the  interval,  was  ignorant  of  the  fraud.  But  the 
ignorance  of  such  party  must  not  have  been  negligent ; 
for  if,  by  reasonable  diligence,  the  fraud  could  have 
been  discovered,  or  ought  to  have  been  known,  he  will 
be  deemed  guilty  of  laches,  or  of  acquiescence,  and 
equity  will  refuse  to  interfere.  In  many  cases  courts 
of  equity  act  upon  the  analogy  of  the  statute  of  limita- 
tions. But  independent  of  this,  it  is  a  favorite  doctrine 
of  equity  to  allow  a  defense  to  be  based  on  a  mere  lapse 
of  time,  and  staleness  of  the  claim,  denominated  laches, 
when  the  delay  has  been  passive  and  acquiesced  in  for 
a  great  length  of  time. '  * 

If  the  plaintiffs  had  a  right  of  suit,  they  should  have 
instituted  the  suit  along  time  before  they  did.  By 
delaying  to  commence  their  suit  for  about  12  years, 
they  very  likely  made  it  more  difficult  than  it  other- 
wise would  have  been  for  the  defendant  to  obtain  evi- 
dence for  his  defense.  After  the  lapse  of  a  dozen 
years,  facts  are  more  or  less  forgotten,  and  proof  be- 
comes difficult. 

We  think  that  the  plaintiffs  have  been  guilty  of 
laches  sufficient  to  bar  their  right  of  suit. 

The  notes  in  question  were  the  absolute  property 
of  the  donor,  Liverne  H.  Baber,  and  she  had  a  legal 
right  to  dispose  of  them  in  any  manner  that  she  de- 
sired. There  may  be  a  difference  of  opinion  as  to 
whether  she  acted  wisely  in  giving  them  to  the  man  to 
whom  she  was  engaged  to  be  married.  But  she  was 
the  person  to  decide  that  question,  and  we  have  no 
authority  to  pass  on  the  wisdom  of  her  act,  or  to  annul 
what  she  did,  if  she  was  not  imposed  upon  by  fraud 
or  undue  influence.    Persons  have  the  right  to  give 
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away  all  of  their  property  to  whomsoever  they  wish, 
and,  if  they  do  so,  and  the  gift  is  not  induced  by  fraud 
or  undue  influence,  no  one  can  legally  impeach  it  but 
the  creditors  of  the  donor.  Gifts  are  void  as  to  cred- 
itors, as  donors  are  required  to  be  just  before  they  are 
generous.  Liverne  gave  the  defendant  about  61  per 
cent  of  her  property  and  left  the  residue  for  the 
plaintiffs. 

If  the  defendant's  evidence  is  true,  he  was  not  guilty 
of  any  fraud  or  undue  influence,  and  the  property  in 
question  was  given  to  him  by  Liverne  as  her  free  act, 
without  persuasion  or  any  influence  from  him.  His 
evidence  is  the  only  testimony  on  the  subject,  and  he 
is  not  impeached  or  discredited  to  any  extent.  His 
interest,  however,  in  the  result  of  the  suit  has  to  be 
considered  in  weighing  his  evidence.  We  cannot  know 
what  the  truth  is  in  relation  to  this  gift.  When  the 
facts  are  in  dispute,  courts  are  constrained  to  act  on 
probabilities,  as  indicated  by  the  evidence  before  them. 

We  find  that  the  promissory  notes  in  question  were 
given  to  the  defendant  by  Liverne  H.  Baber  as  her 
free  act,  and  that  said  gift  was  not  induced  by  any 
fraud  or  undue  influence  on  the  part  of  the  defendant, 
and  that  the  decree  of  the  court  below  is  erroneous,  and 
should  be  reversed. 

The  decree  of  the  court  below  is  reversed,  and  this 
suit  is  dismissed;  but  neither  party  shall  be  allowed 
costs  or  disbursements,  either  in  this  court  or  in  the 
court  below.  Eeversed  and  Suit  Dismissed. 

Mr.  Chief  Justice  McBride,  Mb.  Justice  Moobe  and 
Mb.  Justice  Bubnett  concur. 
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SAXTON  V.  BARBER. 

(139  Pac.  334.) 

Appeal  and  Srror — Review — Questions  of  Fact — Conflicting  Bvidanoo. 

1.  Where  the  evidence  is  in  conflict,  the  weight  thereof  is  wholly 
for  the  jury,  and  the  verdict  will  not  be  disturbed  by  the  Supreme 
Court. 

Husband  and  Wife — ^Alienation  of  Affections — ^Actions — ^Evidence. 

2.  In  an  action  for  alienation  of  affections  of  plaintifTs  wife,  illicit 
intercourse  between  defendant  and  plaintiff's  wire  need  not  be  shown 
by  direct  evidence,  but  resort  may  be  had  to  circumstantial  evidence 
from  which  the  overt  act  may  be  inferred. 

[As  to  actions  by  husband  for  alienation  of  wife's  affections, 
see  notes  in  44  Am.  St.  Kep.  845;  Ann.  Gas.  1912D,  619.] 

Husband  and  Wife— Alienation  of  Affections — ^Actions — ^Evidence. 

3.  In  an  action  for  alienation  of  affections  of  plaintiff's  wife,  evi- 
dence held  sufficient  to  authorize  an  instruction  that  it  is  not  necessary 
that  an  adulterous  disposition  on  the  part  of  defendant  be  proven  by 
direct  evidence,  but  it  may  be  shown  by  the  relations  of  the  parties, 
or,  in  other  words,  may  be  shown  by  circumstantial  evidence. 

Husband  and  Wife — ^Alienation  of  Affections— Actions— Instrnctions. 

4.  In  an  action  for  alienation  of  affections  of  plaintiff's  wife,  an 
instruction  that  it  is  not  necessarv  to  show  that  defendant's  conduct 
was  the  sole  cause  of  alienation  oi  the  wife's  affections,  but  it  is  suffi- 
cient if  it  was  a  contributing  cause,  considered  in  connection  with 
instructions,  that  if  defendant  wrongfully  alienated  the  wife's  affec- 
tions, the  fact  that  he  had  illicit  intercourse  with  her  may  be  con- 
sidered in  determining  damages,  and  that  this  is  a  civil  case,  and  the 
affirmative  of  the  issues  must  be  proved,  and  the  finding  should  be  in 
accordance  with  the  preponderance  of  the  evidence,  sufficiently  advised 
the  jury  that  plaintiff  must  show,  by  a  preponderance  of  the  evidence, 
that  defendant  alienated  the  wife's  affections. 

Husband  and  Wife — ^Alienation  of  Affections — ^Actions — ^Evidence. 

5.  In  an  action  for  alienation  of  affections  of  plaintiff's  wife,  tes- 
timony as  to  references  by  the  wife  in  her  conversation  to  defendant, 
and  a  tendency  on  her  part  to  show  him  favoritism,  and  that  she 
was  irritable  towards  her  husband  and  spoke  cross  to  him,  was 
admissible. 

From  Crook:  William  L.  Bbadshaw,  Judge. 

This  is  an  action  by  John  W.  Saxton  against  W.  C. 
Barber.  From  a  judgment  in  favor  of  plaintiff,  de- 
fendant appeals.  The  facts  are  stated  in  the  opinion 
of  the  court.  Affirmbd. 
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For  appellant  there  was  a  brief  with  oral  arguments 
by  Mr.  W.  P.  Myers  and  Mr.  Enoch  B.  Dufur. 

For  respondent  there  was  a  brief  with  oral  argu- 
ments by  Mr.  William  H.  Wilson  and  Mr.  G.  A. 
McFarlane. 

Department  2.  Mr.  Justice  McNaby  delivered  the 
opinion  of  the  court. 

On  the  8th  day  of  May,  1912,  John  W.  Saxton,  plain- 
tiff herein,  commenced  an  action  against  the  defend- 
ant, W.  C.  Barber,  to  recover  damages  alleged  to  have 
been  sustained  by  reason  of  the  fact  that  defendant 
had  secretly,  and,  by  all  the  arts  and  means  within  his 
power,  contrived  to  injure  plaintiff  by  seducing  his 
wife  and  depriving  him  of  her  comfort,  society,  and 
assistance,  and  thereby  win  her  love  and  affection. 
Judgment  for  $30,000  was  sought  by  plaintiff,  though 
judgment  for  $1,000  was  entered  responsive  to  the  ver- 
dict of  the  jury.  Defendant  in  his  answer  denies  the 
averments  in  plaintiff  ^s  declaration,  save  that  defend- 
ant admits  he  visited  the  home  of  plaintiff  as  a  friend 
and  neighbor,  and  upon  the  frequent  invitations  of 
plaintiff,  free  from  any  wrongful  or  wicked  motive. 
Continuously  for  seven  years  next  preceding  the  com- 
mencement of  this  action,  excepting  a  few  months  spent 
on  an  irrigated  ranch  in  Central  Oregon,  plaintiff,  with 
his  wife,  Ida  May  Saxton,  and  their  family  of  four 
children,  have  resided  upon  a  farm  in  Crook  County, 
near  by  the  town  ojF  Opal  City.  During  the  whole  of 
this  time  the  defendant,  an  unmarried  man,  has  re- 
sided upon  an  adjoining  farm. 

1.  The  first  error  of  which  complaint  is  made  is  that 
the  trial  court  committed  a  legal  wrong  in  refusing 
to  direct  a  verdict  for  defendant,  particularly  in  this : 
That  there  was  no  evidence  tending  to  show  that  de- 
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fendant  had  been  guilty  of  any  act  calculated  to  alien- 
ate the  affections  of  plaintiff 's  wife,  nor  evidence 
offered  tending  to  indicate  an  adulterous  relation  be- 
tween defendant  and  the  wife  of  plaintiff.  It  is  impos- 
sible, within  the  limits  of  this  opinion,  to  set  out  the 
evidence  in  toto,  or  any  considerable  portion  thereof. 
However,  we  must  pause  long  enough  to  say  that  there 
was  evidence  introduced  conducing  to  show  the  con- 
tinued associations  of  defendant  with  plaintiff's  wife 
over  a  period  of  years,  under  such  circumstances  as  to 
suggest  a  studied  and  intentional  purpose  by  de- 
fendant to  alienate  the  affections  of  plaintiff's  wife, 
and  such  intimacy  of  relation  as  would  give  birth  to 
an  inference  of  adulterous  conduct  between  the  defend- 
ant and  Ida  May  Saxton,  the  wife  of  plaintiff.  True, 
the  allurements  offered  by  defendant  were  not  such  as 
would  ordinarily  divert  the  current  of  love  in  the 
breast  of  a  constant  woman,  yet,  they  were  of  a  char- 
acter commensurate  with  the  surroundings,  and  con- 
sisted of  supplying  plaintiff's  wife  with  funds 
sufficient  to  leave  her  home  and  husband  when  peeved 
by  his  treatment,  the  bringing  of  sweetmeats  to,  and 
playing  with  plaintiff's  children,  and  in  frequent  visi- 
tations to  plaintiff's  home.  That  this  conduct  upon 
the  part  of  defendant  had  its  effect  in  arousing  the 
jealous  ire  of  plaintiff  is  well  attested  by  the  language 
contained  in  the  post  card  which  plaintiff  mailed  to  and 
which  was  received  by  defendant: 

*' Don't  stand  around  the  corners 
And  try  your  best  to  flirt. 
Don't  smile  and  give  the  naughty  eye 
To  everyone  who  wears  a  skirt. 

*  *  Now  if  you  do  not  change  your  ways 
It  will  cease  to  be  a  joke. 
For  some  sweet  girlie's  brother 
Will  give  you  an  awful  soak." 
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Without  going  further  into  the  evidentiary  part  of 
this  case,  it  is  sufficient  to  say  we  have  read  all  of  the 
evidence  with  care,  and  note  that  plaintiff  produced 
evidence  tending  to  establish  the  averments  contained 
in  his  complaint,  and  that  defendant  testified  on  his 
own  behalf,  and  that  his  testimony  is  consistent  with 
his  answer.  Upon  many  of  the  issues  there  was  a  con- 
flict of  evidence;  the  weight  thereof  being  wholly 
within  the  province  of  the  jury.  This  court  not  being 
able  to  say  affirmatively  that  there  is  no  evidence  to 
support  the  verdict,  it  is  not  then  the  purpose  of  this 
court  to  disturb  it.  We,  therefore,  conclude  that  the 
trial  court  committed  no  error  in  overruling  the  motion 
for  a  directed  verdict. 

2.  It  is  contended  that  the  court  erred  in  giving  to 
the  jury  the  following  instruction: 

*'I  charge  you  that  in  this  case  it  is  not  necessary 
that  illicit  intercourse  between  the  defendant  and  the 
plaintiff's  wife  be  directly  proven.  If  that  were  so,  it 
could  seldom  be  proved.  Positive  evidence  of  the  com- 
mission of  adultery  is  rarely  possible,  and  resort  may 
be  had  to  circumstantial  evidence  from  which  the  overt 
act  charged  may  be  inferred,  if  you  find  from  the  evi- 
dence  in  the  case  that  the  overt  act  is  inferable  from 
the  circuinstances  proven  in  the  case.  *  * 

While  mere  opportunity  to  commit  adultery  is  not 
sufficient  to  establish  this  offense,  still  the  law  does  not 
require  that  plaintiff  prove  the  connubial  relation  by 
direct  testimony.  K  it  were  necessary  to  prove  the 
charge  of  sexual  intercourse  by  direct  testimony,  sel- 
dom indeed  would  the  charge  be  ever  substantiated, 
for  participants  in  that  indulgence  carefully  keep  the 
light  of  their  wrong  hid  under  a  bushel  and  it  is  only 
by  the  invocation  of  the  rule  permitting  the  admission 
to  the  jury  of  circumstantial  evidence  that  sexual 
gratifications  of  that  character  can  be  proved.    As  well 
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said  by  Justice  Grant  in  Brown  v.  Evans,  149  Mich. 
431  (112  N.  W.  1079) : 

''There  must  be  evidence  of  such  facts  and  circum- 
stances, times,  and  places,  and  associations  together 
as  would  naturally  lead  a  man  of  ordinary  care  and 
prudence  to  the  conclusion  that  such  parties  were  hav- 
ing illicit  sexual  intercourse/* 

The  sentiment  of  this  court  was  admirably  expressed 
by  Mr.  Chief  Justice  Moore,  in  State  v.  Eggleston,  45 
Or.  346  (77  Pac.  738),  and  approved  in  State  v.  La 
More,  53  Or.  261  (99  Pac.  417),  in  this  language: 

''Positive  evidence  of  the  commission  of  adultery  is 
rarely  possible,  and,  as  crimes  against  moraUty  and 
decency  must  not  go  unpunished,  a  resort  must  be  had 
to  circumstantial  evidence,  from  which  the  overt  act 
charged  may  be  inferred. ' ' 

The  advice  to  the  jury  contained  in  the  instruction, 
about  which  defendant  grieves,  was  a  correct  exposi- 
tion of  the  law,  and  left  to  the  judgment  of  the  jury 
whether  illicit  intercourse  between  defendant  and 
plaintiff's  wife  was  to  be  gathered  from  the  cir- 
cumstances surrounding  the  plot  and  play  of  the 
participants. 

3.  Complaint  is  made  of  the  court 's  action  in  giving 
the  following  instruction  to  the  jury: 

"It  is  not  necessary  that  an  adulterous  disposition 
on  the  part  of  the  defendant  be  proven  by  direct  or 
positive  testimony  to  that  particular  point;  but  this 
may  be  inferred  from  the  conduct  of  the  parties  and 
from  the  associations  and  relations  which  existed  be- 
tween the  parties,  if  you  find  from  the  evidence 
that  such  association  and  relations  establish  such 
adulterous  disposition,  or,  in  other  words,  proof  of  an 
adulterous  mind  on  the  part  of  either  or  both  of  the 
parties  may  be  established  by  circumstantial  evi- 
dence. '  * 
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The  objection  to  the  giving  of  this  instruction  is  not 
rooted  upon  its  legal  incorrectness,  but  rather  as  to 
its  inapplicability  due  to  an  alleged  dearth  of  testimony 
tending  to  show  an  adulterous  disposition  on  the  part 
of  either  defendant  or  the  wife  of  plaintiff.  This 
again  brings  us  to  a  brief  generalization  of  the  testi- 
mony. The  jury  properly  could  have  and  perhaps 
wisely  did  infer  that  a  carnal  disposition  was  shown 
in  the  conduct  of  defendant  in  frequenting  the  home  of 
plaintiff,  and  in  plaintiff's  wife  receiving  the  visitations 
of  defendant  in  the  absence  of  plaintiff,  and  that  their 
familiar  conduct  about  the  home  was  such  as  to  sug- 
gest the  gratification  of  the  passions  of  two  adulterous 
minds.  We  think  the  record  contains  competent  testi- 
mony sufficient  to  support  the  instruction  attacked. 

4.  Next  it  is  contended  that  the  court  committed 
error  in  advising  the  jury  that: 

*'In  a  case  of  this  kind  it  is  not  necessary  to  show 
that  the  defendant's  conduct  was  the  sole  cause  of  the 
alienation  of  the  wife's  affections,  if  you  find  from  the 
evidence  her  affections  were  alienated,  but  it  is  suffi- 
cient if  you  find  from  the  evidence  in  the  case  that  the 
wrongful  acts  of  the  defendant  were  a  contributing 
cause  of  the  alienation  of  the  affections  of  plaintiff's 
wife,  if  you  find  from  the  evidence  that  such  affections 
were  alienated." 

The  fitness  of  this  charge  cannot  be  determined  by 
its  isolation  from  other  parts  of  a  kindred  nature.  On 
this  point  the  court  further  said : 

**If  you  should  find  from  all  the  evidence  in  the  case 
that  the  defendant  wrongfully  alienated  the  affections 
of  the  plaintiff's  wife  from  the  plaintiff,  and  also  had 
illicit  sexual  intercourse  with  her,  then  the  fact  that 
he  had  illicit  intercourse  with  the  plaintiff's  wife  may 
be  considered  by  you  in  determining  the  amount  of 
damages  which  the  plaintiff  would  be  entitled  to  re- 
cover of  the  defendant.    This  is  a  civil  case,  and  the 
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affirmative  of  the  issues  shall  be  proved,  and  where  the 
evidence  is  contradictory,  the  finding  should  be  in  ac- 
cordance with  the  preponderance  of  the  evidence/* 

Considering  the  charge  in  its  entirety  as  covering 
one  phase  of  the  case,  we  think  the  jury  could  not  have 
been  misled  as  to  the  law,  and  that  the  court  admon- 
ished the  jury  that  plaintiff,  in  order  to  prevail,  must 
show  by  the  preponderance  of  the  evidence  that  defend- 
ant alienated  the  affections  of  plaintiff's  wife.  It  can- 
not be  doubted  the  general  rule  is  that  there  is  no 
ground  for  an  action  where  a  spouse  voluntarily  gives 
his  or  her  affections  to  another ;  the  latter  doing  noth- 
ing wrongful  to  win  such  affections.  To  support  an 
action  for  alienating  a  husband's  or  wife's  affections, 
it  must  be  established  that  the  defendant  is  the  enticer. 
Mere  proof  of  abandonment,  and  that  the  husband  or 
wife  maintains  improper  relations  with  the  defendant, 
is  not  sufficient:  Scott  v.  O'Brien,  129  Ky.  1  (110 
S.  W.  260,  130  Am.  St.  Eep.  419,  16  L.  R.  A.  (N.  S.) 
742,) ;  15  Am.  &  Eng.  Ency.  of  Law  (2  ed.),  895 ;  21  Cyc. 
621.  We  think  there  was  no  error  in  giving  this  in- 
struction. The  jury  was  plainly  told  that  the  wrong- 
ful conduct  of  defendant  must  have  been  the  contribut- 
ing cause  of  the  alienation,  though  not  necessarily  the 
sole  cause,  but  that  plaintiff  could  recover  only  upon 
producing  a  preponderance  of  the  evidence  showing 
that  defendant  had  wrongfully  alienated  the  affections 
of  plaintiff's  wife.  The  instructions  taken  as  a  whole 
have  the  effect  of  telling  the  jury  that  defendant's  con- 
duct must  have  been  the  controlling  cause  of  the 
alienation. 

It  is  urged  the  court  erred  in  failing  to  give  certain 
instructions  requested  by  counsel  for  defendant,  but 
after  a  thorough  consideration  of  the  instructions  re- 
quested, and  those  given  by  the  court,  we  conclude  that 
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*  II 

the  proposition  contained  in  the  requested  instructions, 
so  far  as  applicable  to  the  law  of  this  case,  were  cov- 
ered by  the  instructions  of  the  court  given  upon  his 
own  motion. 

5.  Counsel  for  defendant  insist  that  error  was  com- 
mitted in  introducing,  over  defendant's  objection  and 
exception,  testimony  elicited  from  a  witness  by  the 
name  of  Mary  Patton,  who  had  two  conversations  with 
Ida  May  Saxton,  the  wife  of  plaintiff,  relating  to  her 
feelings  for  defendant.  The  testimony  to  which  objec- 
tion was  made  is  as  follows: 

**Q.  What  was  the  habit  of  Mrs.  Saxton,  if  you 
know,  in  reference  to  talking  about  the  defendant, 
Barber  T 

**A.  She  always  showed  great  favoritism  about  him. 

'  *  Q.  This  may  be  gotten  at  by  your  stating  whether 
she  was  in  the  habit  of  talking  about  him  or  not. 

**A.  Yes,  sir. 

' '  Q.  What  time  do  you  refer  to,  when  was  she  in  the 
habit  of  talking  about  him,  as  to  whether  it  was  during 
all  the  time  you  were  living  out  there,  or  only  a  por- 
tion of  the  timef 

*  *  A.  All  the  time  during  my  acquaintance  with  her. 

''Q.  In  what  way  would  she  talk  about  himt 

'*A.  Telling  me  about  him,  talking  about  his  illness 
when  he  had  typhoid  fever ;  that  he  was  a  friend  of  the 
family,  and  they  thought  a  great  deal  of  him;  and  she 
showed  decidedly —  (Stopped  by  court  on  objection 
of  defendant). 

'*Q.  You  may  state  whether  or  not  she  appeared  to 
want  to  talk  about  him. 

**A.  Yes,  sir. 

**Q.  Who  would  start  these  conversations  about 
himf 

''A.  Mrs.  Saxton. 

''Q.  In  what  way  would  she  talk  about  him,  as  to 
whetner  or  not  she  was  saying  pleasant  things  about 
him,  or  ugly  onesT 

'*A.  Always  pleasant. 
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**Q.  What  was  the  general  substance  of  her  talk 
about  himt 

**A.  I  hardly  know  how  to  answer  that.  She  in- 
formed me  a  good  many  times  about  his  business 
affairs;  really  things  he  was  doing  and  concerned 
about.  Mrs.  Saxton  informed  me  about  it  in  a  gen- 
eral way,  and  she  showed  favoritism — 

'  *  Q.  See  if  you  can  describe  that  in  some  other  way. 
You  may  state  whether  or  not  she  made  statements  in 
reference  to  his  business  affairs  or  not. 

**A.  Yes. 

''Q.  Have  you  ever  been  about  the  house,  her  house, 
at  times  when  she  would  be  commenting  at  what  would 
be  going  on  at  his  place  f 

^'A.  Yes,  sir. 

**Q.  Tell  about  that. 

**A.  She  generally  knew  about  his  customs  on  morn- 
ings, from  his  curtain,  and  the  view  that  she  had  of 
his  house  from  her  back  window,  and  there  was  one 
thing  she  talked  about  often,  mentioning  that  she  knew 
whether  he  was  up  or  not,  what  he  was  going  to  do  dur- 
ing the  day,  and  so  on. 

*'Q.  Did  you  have  any  conversation  with  her  in 
reference  to  the  separation  of  the  plaintiff  and  his  wife 
(interrupted)  1 

**Q.  What  did  she  say  at  that  time  in  reference  to 
her  feelings  toward  the  defendant  T 
.  '*A.  She  said  she  felt  very  kindly  toward  him,  and 
said  he  had  always  been  a  friend  of  the  family  and 
treated  her  so  well  she  could  not  help  thinking  a  good 
deal  of  him. 

''Q.  Did  you  make  any  remark  to  hert 

"A.  I  said  a  person  could  not  help  liking  anybody 
who  had  been  good  to  them,  and  she  answered  by  say- 
ing, 'You  bet  your  life  they  can't.' 

^'Q.  At  what  time  was  thisT 

* '  A.  That  was  during  the  day  that  they  had  this  final 
trouble  in  the  morning,  and  this  was  perhaps — 

**Q.  About  when  was  this  conversation? 

'*A.  During  the  forenoon,  perhaps  an  hour  later.*' 
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We  think  this  testimony  was  eminently  proper,  for 
the  purpose  of  establishing  at  least  one  component  of 
the  cause  of  action,  namely,  that  the  affections  of  the 
wife  of  plaintiff  had  been  transferred  from  her  hus- 
band to  the  defendant,  and  any  declaration  made  by 
plaintiff's  wife,  susceptible  in  its  character  to  show  the 
state  of  her  feelings  toward  either  her  husband  or  de- 
fendant, was  admissible.  The  very  heart  of  an  action 
of  this  character  is  the  passing  of  the  affections  of  the 
wife  from  her  husband  to  that  of  a  paramour,  and  this 
unfortunate  situation  can  only  be  unfolded  by  proof  of 
the  conduct  and  expressions  of  the  wife  toward  her 
husband  and  the  defendant  in  the  case:  21  Cyc.  625; 
1  Ency.  of  Ev.  759,  note  10. 

The  same  objection  was  made,  and  the  same  ruling 
and  rule  is  applicable,  to  the  testimony  of  the  witness 
May  Blair,  who  described  the  actions  of  Mrs.  Saxton 
toward  her  husband  by  saying:  *'She  was  irritable 
toward  him,  and  spoke  very  cross  to  him.** 

We  find  no  errors  which  would  justify  a  reversal, 
and  for  that  reason  aflBrm  the  judgment  of  the  lower 
court.  Affibmed. 

Mb.  Justice  Bean,  Mb.  Justice  Eakin  and  Mb.  Jus- 
tice MooBB  concur. 


Argued  June  4,  affirmed  June  28,  rehearing  denied  Jnne  30,  1914. 

WESSINGER  V.  MISCHE. 

(142  Pae.  612.) 

De^catlon— Acta  Coxutltntiiig— Adverse  Use. 

1.  Where  a  city  permits  uninterrupted  use  of  premises  as  a  park 
by  the  public  for  more  than  40  years,  such  occupation  amounts  to  an 
irrevocable  dedication  to  the  community  for  that  purpose. 

[As  to  what  amounts  to  a  dedication  to  a  public  use,  see  note  in 
27  Am.  Dee.  559.  As  to  presumption  of  dedication  from  user  as  a 
highway,  see  note  in  Ann.  Cas.  1914D,  335.] 
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der  on  the  west  side  of  Edison  Street  at  the  place  indi- 
cated. At  the  time  the  latter  purchases  were  made,  a 
street  extending  west  from  Edison  Street  between  the 
blocks  indicated  was  only  20  feet  wide,  but  the  plain- 
tiffs, whose  land  bordered  on  the  cross  street,  donated 
a  strip  14  feet  wide  on  each  side  of  that  highway, 
thereby  making  it  48  feet  wide.  Edison  Street  at  that 
time  was  only  30  feet  in  width  in  front  of  the  lots  so 
owned  by  the  plaintiffs,  but  they  also  dedicated  to  the 
city  a  strip  10  feet  wide  off  the  east  end  of  their  lots, 
thus  widening  the  highway  at  that  place  to  40  feet- 
Pursuant  to  ordinances,  both  streets  referred  to  have 
been  graded  and  paved  by  the  city  in  front  of  plain- 
tiffs'  lots  by  an  assessment  imposed  thereon.  Imme- 
diately east  of  these  lots  the  city  has  erected  buildings 
and  put  up  fences  in  the  park,  in  which  structures  and 
inclosures  rare  birds  and  wild  animals  are  kept. 

The  defendant  E.  J.  Mische,  as  superintendent  of  the 
parks  of  the  city,  on  April  18, 1912,  in  order  to  prepare 
a  foundation  for  a  building,  commenced  an  excavation 
on  the  west  side  of  the  park,  in  what  would  have  been 
the  cross  street  had  it  been  extended,  intending  to  erect 
thereat  a  garage  in  which  to  keep  automobiles  and 
motor  trucks  to  be  used  by  members  of  the  park  board 
and  their  employees  in  caring  for  the  public  parks  of 
the  city,  whereupon  this  suit  was  instituted,  resulting 
in  a  decree  as  hereinbefore  indicated. 

1.  The  admission  in  the  answer  that  the  tract  of  land 
so  purchased  by  the  city  had  been  dedicated  by  it  to 
the  public  as  a  park  makes  a  careful  examination  of 
the  evidence  on  this  branch  of  the  case  unnecessary. 
It  appears,  however,  that  such  formal  acknowledgment 
was  evidently  warranted  by  the  facts,  for,  the  city  hav- 
ing permitted  an  uninterrupted  use  of  the  premises  by 
the  public  for  more  than  40  years,  such  occupation  of 
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the  land  as  a  park  amounts  to  an  irrevocable  dedica- 
tion thereof  to  the  community  for  that  purpose :  State 
V.  Woodward,  23  Vt.  92,  99. 

2.  The  complaint  herein  alleges  in  effect  that  the 
plaintiffs  purchased  the  lots  referred  to  for  the  pur- 
pose of  establishing  several  residences  thereon,  each 
paying  for  his  part  of  the  real  property  a  greater  price 
than  he  would  otherwise  have  given,  except  for  the 
fact  that  the  tract  of  land  had  been  dedicated  to  the 
public.  Such  averment  does  not  present  an  element  of 
estoppel  in  pais  against  the  city  so  as  to  create  any 
private  right  in  or  to  the  park :  Clarke  v.  Providencey 
16  R.  I.  337  (15  Atl.  763, 1  L.  R.  A.  725). 

3.  It  is  not  alleged  in  the  complaint,  nor  does  it  ap- 
pear from  the  evidence,  that  the  widening  of  the 
streets,  which  was  affected  by  the  plaintiffs'  donation 
of  parts  of  their  property,  was  made  pursuant  to  any 
agreement  with  the  city,  whereby  they  secured  any  pri- 
vate interest  in  the  public  grounds,  and  no  equitable 
estoppel  can  arise  thereby. 

4.  Unless  the  city  was  authorized  to  erect  a  garage 
in  the  park,  the  construction  of  such  a  building  therein 
would  be  a  purpresture :  Church  v.  City  of  Portlayid, 
18  Or.  73,  84  (22  Pac.  528,  6  L.  R.  A.  259). 

5.  The  attempt  to  make  several  a  part  or  all  of  that 
which  ought  to  be  common  to  many  may  also  constitute 
a  nuisance,  depending  upon  the  facts  of  each  particular 
case :  People  v.  Park  <&  Ocean  R.  R.  Co.,  76  Cal.  156  (18 
Pac.  141). 

6.  The  right  of  a  court  of  equity  to  enjoin  a  purpres- 
ture when  it  becomes  a  public  nuisance  is  well  settled : 
Attorney  General  v.  Cohoes  Co.,  6  Paige  (N.  Y.),  133 
(29  Am.  Dec.  755) ;  Church  v.  City  of  Portland,  18  Or. 
73  (22  Pac.  528,  6  L.  R.  A.  259),  and  notes.  It  is  not 
necessary,  however,  that  a  purpresture  should  also  be 
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a  public  nuisance  before  a  court  of  equity  is  authorized 
to  intervene  and  grant  injunctive  relief  on  behalf  of  a 
state  or  the  people  thereof  at  the  suit  of  the  proper 
officer;  but,  where  a  private  party  has  or  will  sustain 
a  special  injury  by  the  threatened  creation  or  mainte- 
nance of  a  mere  purpresture,  he  is  entitled  to  invoke 
such  remedy:  Steamboat  Co.  v.  Wilmington  etc.  R.  R. 
Co.,  46  S.  C.  327  (24  S.  E.  337,  57  Am.  St.  Rep.  688,  33 
L.  R.  A.  541) ;  Revell  v.  People,  177  111.  468  (52  N.  E. 
1052,  69  Am.  St.  Rep.  257,  278,  and  notes,  43  L.  R.  A. 
790). 

7.  The  complaint  in  the  case  at  bar  having  alleged 
that  the  plaintiffs*  real  property  is  separated  by  a 
street  from  a  public  park,  the  averment  states  such  a 
special  interest  in  the  land  held  by  the  city  in  trust 
that  they  are  authorized  to  maintain  a  suit  to  deter- 
mine whether  or  not  the  threatened  erection  of  a 
garage  on  the  premises  would  constitute  a  purpres- 
ture:  Brown  v.  Manning,  6  Ohio,  298  (27  Am.  Dec 
255). 

8.  The  fact  that  cages  have  been  put  up  and  inclos- 
ures  made  in  the  park  for  amusement  purposes  leads 
to  the  conclusion  that  the  premises  have  been  appro- 
priated by  the  city  to  a  public  use  as  pleasure  grounds. 
Such  being  the  case,  the  construction  of  any  building, 
the  use  of  which  by  the  public  conduces  to  their  enjoy- 
ment, is  permissible:  21  Am.  &  Eng.  Ency.  of  Law  (2 
ed. ) ,  1072.  Thus  the  erection  of  a  building  for  a  public 
library  in  a  public  park,  with  rooms  therein  as  a  meet- 
ing place  for  the  board  of  library  directors  of  the  city, 
is  a  legitimate  use  of  a  portion  of  the  park,  which  can- 
not be  enjoined  at  the  suit  of  an  abutting  ownier  or  tax- 
payer; but  the  use  of  the  library  for  administration 
purposes,  such  as  for  rooms  for  the  board  of  education 
or  for  any  other  municipal  body,  may  be  enjoined: 
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Spires  v.  City  of  Los  Angeles,  150  Cal.  64  (87  Pao. 
1026, 11  Ann.  Cas.  465). 

In  State  ex  rel.  v.  Brown,  111  Minn.  80  (126  N.  W. 
408),  it  was  ruled  thai  the  board  of  park  commission- 
ers of  the  City  of  Minneapolis  had  the  power  to  erect 
a  dwelling-house  upon  park  property,  to  be  used  by  the 
park  superintendent  and  his  family  as  a  residence,  and 
also  as  an  office  by  the  superintendent  and  his  associ- 
ates. In  that  case  the  authority  so  to  appropriate  a 
part  of  the  park  was  deduced  from  a  liberal  construc- 
tion of  a  clause  of  the  charter  of  that  city  and  the 
exercise  of  implied  power  derived  therefrom,  which  en- 
actment empowers  the  board  of  park  commissioners  to 
maintain  parks  and  **to  hold,  improve,  govern,  and 
administer  the  same  for  such  purposes.**  In  reaching 
that  conclusion,  Mr.  Justice  Jaogasd,  speaking  for  the 
majority  of  the  court,  observes: 

"It  is  clearly  within  the  implied  powers  of  the  park 
board  to  erect  on  its  property  pavilions,  boathouses, 
workshops,  stables,  greenhouses,  storehouses,  and  ad- 
ministrative building  and  the  like.  It  is  within  the 
discretion  of  the  board  whether  it  should  combine  with 
the  administrative  building  a  superintendent's  resi- 
dence. '  * 

In  a  dissenting  opinion,  Mr.  Justice  Brown,  how- 
ever, presents  what  we  deem  to  be  the  better  reason 
wherein  he  denies  that  such  power  may  exist  by  impli- 
cation. 

There  may  be  lawfully  erected  in  a  public  park,  de- 
voted to  recreation  and  amusement,  buildings,  such  as 
power-houses  and  the  like,  from  which  the  public,  as  a 
matter  of  precaution  for  their  safety,  must  necessarily 
be  excluded,  but  these  structures  are  only  designed  as 
a  means  to  an  end,  whereby  rest  is  induced  and  hap- 
piness promoted  by  enjoyment  of  the  remainder  of  the 
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premises.  It  is  not  to  be  supposed  that  a  visitor  to  a 
public  park  would  be  permitted  to  enter  a  cage  of  fero- 
cious animals  or  a  den  of  poisonous  snakes,  yet  the 
exhibition  of  beasts  and  reptiles  furnishes  lessons  in 
the  study  of  the  nature  of  animals,  and  for  that  reason 
places  of  confinement  to  prevent  their  escape  and  to 
preclude  their  contact  with  the  public  may  be  built  in 
a  park. 

Because  the  private  use  of  a  building  in  a  public 
park  may  prove  advantageous  to  persons  engaged  in 
caring  for  the  premises  affords  no  reasonable  excuse 
for  the  maintenance  or  erection  thereon  of  such  struc- 
tures, since  the  public  would  be  excluded  therefrom 
without  any  necessity  therefor. 

Believing  that  the  erection  of  the  garage  would  be 
a  purpresture,  the  maintenance  of  which  the  plaintiffs 
are  entitled  to  have  enjoined,  it  follows  that  the  decree 
should  be  affirmed ;  and  it  is  so  ordered. 

Affirmed.    Beheabing  Denied. 


Denied  June  30,  1914. 

On  Petition  fob  Rehearing. 

Mr.  Walter  P.  La  Roche  and  Mr.  Henry  A.  Davie,  for 
the  petition. 

Mr.  E.  E.  Heckbert,  contra. 

Mb.  Justice  Moobb  deliyered  the  opinion  of  the 
court. 

9.  In  a  petition  for  a  rehearing  it  is  insisted  that, 
the  City  of  Portland  having  purchased  a  tract  of  land 
which  was  used  as  a  public  park,  the  title  in  fee  to  the 
premises  became  thereby  vested  in  the  purchaser;  and 
this  being  so,  if  the  provisions  of  the  charter,  which 
declare  that  such  municipal  corporation  "shall  have 
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the  right  of  possession  and  control  of  all  public  parks 
•  *  belonging  to  said  city  *  *  and  may  lease,  sell  or 
dispose  of  the  same  for  the  benefit  of  the  city'*  (Spe- 
cial Laws  Or.  1903,  p.  3),  had  been  considered,  a  dif- 
ferent conclusion  would  have  been  reached  in  the  for- 
mer opinion  herein. 

The  clause  of  the  charter  referred  to  was  cited  in  the 
brief  of  the  counsel  for  the  city,  but  it  was  not  thought 
to  be  controlling.  The  pleadings  admitted  that  the 
park  had  been  dedicated  by  the  city  to  the  public. 
Whether  such  gift  of  the  land  prevented  an  alienation 
or  a  surrender  of  the  possession  of  any  part  of  the 
premises  is  a  question  that  is  unnecessary  to  discuss, 
for,  if  it  be  conceded  that  such  authority  continued  not- 
withstanding the  admitted  dedication,  the  contemplated 
use  of  a  part  of  the  park  as  a  garage  does  not  come 
within  the  power  granted  by  the  charter.  The  author- 
ity thus  to  '  *  lease,  sell  or  dispose, ' '  which  latter  word, 
evidencing  the  grant  of  power,  is  general,  following  an 
enumeration  of  words  of  specific  meaning,  thereby 
makes  the  ejusdem  generis  rule  of  statutory  construo- 
tion  applicable. 

The  authority  conferred  by  the  language  employed 
limits  the  right  of  the  city  to  make  a  permanent  or  tem- 
porary surrender  of  the  possession  of  the  whole  or  a 
part  of  a  public  park.  In  the  case  at  bar  the  city  never 
yielded  the  possession  of  any  part  of  the  land,  but  was 
itself  undertaking  to  use  a  small  tract  for  a  purpose 
that  necessarily  excluded  the  public,  thereby  clearly 
constituting  a  purpresture. 

The  petition  is  denied.  Rehearing  Denied. 

Mb.  Chief  Justice  McBbide,  Mb.  Justice  Bubnett, 
Mb.  Justice  Bamset  concur. 
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Argued  Jane  19,  affirmed  Jane  30,  1914. 

WAED  V.  HAMLIN. 

(142  Pac.  621.) 

BeplevlH— Pleading— -Complaint. 

The  failure  of  a  complaint  to  recover  personal  property  to  Allege 
that  the  property  was  in  the  county  when  the  action  was  commenced 
cannot  be  reached  by  general  demurrer. 

[Ai  to  what  are  local  and  transitory  actions,  see  note  in  22  Am. 
St.  Bep.  22.] 

From  Jackson :  Fbank  M.  Calkins,  Judge. 

Department  2.  Statement  by  Mb.  Chief  Justicb 
McBbidb. 

This  is  an  action  by  Hilda  Ward  against  W.  H. 
Hamlin  to  recover  personal  property.  The  complaint 
did  not  state  that  the  property  in  suit  was  in  Jackson 
County  at  the  time  the  action  was  commenced.  The 
defendant  demurred  on  the  ground  that  the  complaint 
did  not  state  facts  sufficient  to  constitute  a  cause  of 
action,  and,  the  demurrer  being  overruled,  refused  to 
plead  further.  Judgment  was  taken  against  him  for 
want  of  an  answer,  from  which  he  appeals. 

Affibmbd. 

For  appellant  there  was  a  brief  and  an  oral  argu- 
ment by  Mr.  W.  E.  Phipps. 

For  respondent  there  was  a  brief  and  an  oral  argu- 
ment by  Mr.  Gus  Newbury. 

Opinion  by  Mb.  Chief  Justice  McBbidb. 

This  case  is  identical  with  the  case  of  Marx  dk  Jor- 
genson  v.  Croisan,  17  Or.  393  (21  Pac.  310),  wherein 
it  was  held  that  a  like  defect  in  laying  the  venue  could 
not  be  reached  by  a  general  demurrer.    The  elaborate 
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opinion  of  Mr.  Justice  Lord  in  that  case  meets  every 
contention  urged  by  the  appellant  here.  Were  the 
matter  res  integra,  a  different  conclusion  might  pos- 
sibly be  reached,  but,  as  the  rule  there  deliberately 
announced  seems  to  dispose  of  what  at  best  is  an 
unprofitable  technicality,  we  see  no  reason  for  depart- 
ing from  it. 

The  judgment  is  affirmed.  Affirmed. 

Mr.  Justice  Bean  and  Mr.  Justice  McNary  concur. 

Mr.  Justice  Eakin  not  sitting. 


Sabmitted  on  briefs  June  5,  affirmed  June  80,  1914. 

PILKINS  V.  PORTLAND  LUMBER  CO.* 

(142  Pac.  578.) 

Appeal  aBd  Srror — ^Pleading — ^Seylew— -DUeretlon  of  Trial  Oonrt — 
Amendment  of  Fleadinga. 

1.  Under  Section  102,  L.  O.  L.,  authorizing  the  trial  eonrt  to  allow 
a  pleading  to  be  amended  an7  time  before  trial,  such  allowance  is 
within  the  court's  discretion,  which  will  not  be  reviewed,  except  for 
an  abuse  thereof. 

Oontinaance — Oronnds — Surprise — ^Amendment  of  Pleading — ^Discretion 
of  Trial  Court 

2.  In  an  action  for  personal  injuries,  an  amendment  to  the  com- 
plaint after  the  jury  had  been  elected,  but  before  any  testimony  was 
given,  so  as  to  allege  that  the  damages  were  $7,500  instead  of  $2,500, 
did  not  make  such  a  change  in  the  material  averments  of  the  original 
pleading  that  its  allowance,  without  a  continuance  to  secure  necessary 
witnesses,  would  be  error. 

[As  to  amendment  of  pleading  as  ground  for  continuance,  see 
note  in  Ann.  Gas.  1914A,  1268.] 

Appeal  and  Error— BeTiew—Haimless  Error — ^Amendment  of  Pleading. 

3.  Any  error  in  allowing  an  amendment  of  the  complaint  to  allege 
$7,500  damages  instead  of  $2,500  did  not  prejudice  the  defendant, 
where  the  judgment  did  not  exceed  the  sum  originally  demanded. 

*The  authorities  on  the  question  of  the  constitutionality,  applicabil- 
ity, and  effect  of  the  Federal  Employers'  Liability  Act  are  gathered 
in  a  note  in  47  L.  B.  A.  (N.  8.)  38.  Bbpobtie. 


250  FiLKiNS  V.  Portland  Lumber  Co.  [71  Op. 

Trial— Reception  of  Bvldence — Objectioii& 

4.  An  objection  to  evidence  as  incompetent,  irrelevant,  and  immate- 
rial is  insufficient  to  raise  the  point  that  the  witness  is  not  qualified 
to  give  opinion  evidence. 

A];>peal  and  Srror— Review— Discretion  of  Trial  Oourt-^Oompeteney 
of  Wltnesaea. 

5.  Where  the  answer  alleged  that  plaintiff  had  been  working  for 
a  long  time  for  defendant,  and  knew  the  manner  in  which  the  "hog^ 
in  a  sawmill  was  equipped  and  operated,  and  where  employees  were 
compelled  to  stand,  and  that  he  was  experienced  in  that  line  of  work, 
and  the  testimony  shows  that  the  "hog"  was  operated  by  steam  power 
and  fastened  beneath  the  floor,  from  which  edgings,  etc.,  were  thrust 
into  the  machine  through  a  hopper  about  three  feet  above  the  floor, 
there  is  no  such  abuse  of  discretion  in  admitting  plaintiffs  testimony 
as  to  the  manner  in  which  the  "hog"  could  have  been  guarded,  so  as  to 
render  it  safe  for  employees,  as  to  make  the  ruling  ground  for  reversal. 

[As  to  when  opinions  of  nonexperts  are  admissible  in  evidence, 
see  note  in  30  Am.  St.  Bep.  38.] 

Master  and  Sexrant — ^Injuries  to  Serrant^-Aflanrnption  of  Ride — Statu- 
tory ProviBion. 

6.  Under  Employers'  Liability  Act  (Laws  1911,  p.  16),  Section  1, 
requiring  all  persons  having  charge  of  any  work  involving  danger  to 
employees  to  use  every  device  practicable  for  the  protection  of  life 
and  limb,  limited  only  by  the  necessity  for  preserving  the  efficiency  of 
the  structure  or  apparatus,  and  without  regard  to  the  additional  cost, 
removes  the  defense  of  assumption  of  risk  in  cases  within  the  act, 
and  a  charge  that  it  is  not  the  duty  of  the  master  to  furnish  the  beet 
or  latest  machinery  nor  to  furnish  absolutely  safe  machinery,  and 
that  he  may  conduct  his  business  in  a  manner  most  agreeable  to  him- 
self, using  either  old  or  new  machinery,  and  an  employee  entering 
the  service  with  knowledge  of  the  circumstances  cannot  complain,  ia 
properly  refused. 

[As  to  assumption  of  risk  by  servant  on  failure  of  master  to 
perform  statutory  duty,  see  note  in  Ann,  Cas.  1913C,  210.] 

Negligence — Contributory  Negligence — Comparative  Negligence. 

7.  Under  Employers'  Liability  Act  (Laws  1911,  p.  18),  Section  6, 
providing  that  contributory  negligence  of  the  person  injured  shall  not 
be  a  defense  but  may  be  taken  into  account  by  the  jury  in  fixing  the 
damages,  where  the  party  injured  was  not  exercising  ordinary  care, 
a  part  of  the  loss  must  be  borne  by  him,  and  the  remainder  is  re- 
coverable from  the  'defendant  on  the  basis  of  the  comparative  fault 
of  each;  the  doctrine  of  comparative  negligence  that  the  person  in- 
jured is  entitled  to  recover  only  when  his  negligence  is  slight  and 
that  of  defendant  gross  in  comparison  not  being  applicable. 

From  Multnomah :  Henby  E.  McGinn,  Judge. 

Department  1.    Statement  by  Mb.  Justice  Moobb. 

This  is  an  action  by  John  Filkins  against  the  Port- 
land Lumber  Company,  a  corporation,  to  recover  dam- 
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ages  for  a  personal  injury.  The  plaintiff,  while  em- 
ployed by  the  defendant  and  engaged  in  placing  in  a 
machine  in  its  sawmill,  called  a  '*hog,**  edgings  and 
other  waste  material  to  be  broken  into  suitable  lengths 
for  fuel,  was  hit  in  the  eye  by  an  escaping  stick  pro- 
ducing the  injury  complained  of,  which  hurt  is  alleged 
to  have  been  caused  by  the  defendant's  negligence  in 
failing  properly  to  guard  such  machine.  The  cause, 
being  at  issue,  was  tried,  resulting  in  a  verdict  and 
judgment  for  the  plaintiff  in  the  sum  of  $2,500,  and  the 
defendant  appeals.  Affirmed. 

For  appellant  there  was  a  brief  over  the  names  of 
Messrs.  Wilbur  d  Spencer  and  Mr,  F.  C.  Howell. 

For  respondent  there  was  a  brief  over  the  names  of 
Messrs.  Malarhey,  Seabrook  <&  Dibble  and  Mr.  George 
C.  Johnson. 

Mr.  Justice  Moorb  delivered  the  opinion  of  the 
court. 

1-3.  After  the  jury  had  been  selected,  but  before 
any  testimony  was  given,  the  plaintiff  was  permitted, 
over  objection  and  exception,  to  amend  his  complaint 
so  as  to  allege  that  the  damages  which  he  had  sus- 
tained were  $7,500  instead  of  $2,500,  as  originally 
averred,  and  it  is  maintained  that  an  error  was  thereby 
committed.  Any  time  before  trial  the  court  may  al- 
low a  pleading  to  be  amended :  §  102,  L.  0.  L.  Such 
alteration  is  a  matter  within  the  court's  discretion 
which  will  not  be  reviewed  except  for  an  abuse  thereof : 
Ridings  v.  Marion  Co.,  50  Or.  30  (91  Pac.  22) ;  Beard 
V.  Royal  Neighbors  of  America,  60  Or.  41  (118  Pac. 
171) ;  Domurat  v.  Oregon-Wash.  R.  &  N.  Co.,  66  Or. 
135  (134  Pac.  313).  If,  however,  the  proposed  amend- 
ment will  make  such  a  change  in  the  material  aver- 
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ments  of  the  original  pleading  that  the  opposing  party, 
relying  upon  the  primary  statements  of  facts,  would 
not  be  prepared  for  trial,  the  alteration  ought  not  to 
be  permitted,  except  on  condition  that  sufficient  time 
be  given  him  to  secure  necessary  witnesses  to  obtain 
whom  a  continuance  should  be  granted :  Sivift  v.  MuU 
key,  14  Or.  59  (12  Pac.  76).  The  amendment 
complained  of  does  not  come  within  the  limitation  sup- 
posed, for  the  alteration  relates  only  to  the  degree  of 
the  injury  measured  by  the  resulting  damages  and  not 
to  the  cause  of  the  hurt.  Under  any  view  that  may 
be  taken  of  the  court's  action  in  this  respect,  the  de- 
fendant was  evidently  not  prejudiced  thereby,  since 
the  judgment  rendered  against  it  did  not  exceed  the 
sum  originally  demanded. 

4.  It  is  insisted  that  an  error  was  committed  in  per- 
mitting the  plaintiff,  after  stating  upon  oath  that  he 
had  seen  several  other  mills,  in  each  of  which  a  like 
instrumentality  was  used,  and  where  means  had  been 
adapted  to  protect  laborers  from  escaping  sticks,  to 
testify,  over  objection  and  exception,  as  to  the  manner 
in  which  the  ^^hog"  in  the  defendant's  mill  could  have 
been  guarded  so  as  to  render  it  safe  for  employees  to 
work  about  the  machine.  It  is  argued  that  the  evi- 
dence received  did  not  show  this  witness  was  qualified 
to  express  an  opinion  on  the  subject.  It  is  contended, 
by  plaintiff's  counsel,  however,  that  the  objection  in- 
terposed to  such  testimony  was  based  on  the  ground 
that  it  was  incompetent,  irrelevant,  and  immaterial 
only  and  did  not  call  the  court's  attention  to  the  pres- 
ent asserted  incompetency  of  the  witness.  It  has  been 
ruled  that  such  an  objection  was  insufficient:  Aldrich 
V.  Columbia  Ry.  Co.,  39  Or.  263  (64  Pac.  455) ;  Robin- 
son  V.  Marino,  3  Wash.  434  (28  Pac.  752,  28  Am.  St. 
Rep.  50). 
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5.  Another  reason  may  be  assigned  for  upholding  the 
action  of  the  court  as  to  this  matter.  The  counsel  for 
a  party  may  render  his  client  liable  for  solenm  admis- 
sions made  at  the  trial  of  his  cause,  and  it  is  believed 
this  was  done  in  the  case  at  bar.  Thus  the  answer 
herein  alleges  in  effect  that  the  plaintiff,  prior  to  his 
injury,  had  been  working  for  a  long  time  for  the  de- 
fendant and  knew  the  manner  in  which  the  **hog'*  was 
equipped  and  operated,  and  where  employees  were 
compelled  to  stand,  and  that  he  was  experienced  in  the 
line  of  work  in  which  he  was  engaged.  The  testimony 
shows  that  the  **hog''  was  operated  by  steam  power 
and  fastened  beneath  the  floor,  from  which  edgings, 
etc.,  were  thrust  into  the  machine  through  a  hopper 
about  three  feet  above  the  floor,  on  which  the  plaintiff 
stood  when  performing  the  services.  The  admission 
in  the  answer  and  the  testimony  adverted  to  afford 
some  evidence  of  the  plaintiff's  qualifications  to  ex- 
press an  opinion  as  to  the  manner  in  which  the  machine 
could  have  been  guarded,  and,  since  the  degree  of  proof 
in  such  cases  is  a  matter  of  discretion,  it  will  not  be 
reviewed,  except  in  cases  of  an  abuse  thereof,  which  is 
not  apparent  herein:  State  v.  Cole,  63  Iowa,  695  (17 
N.  W.  183). 

6.  The  plaintiff  further  testified  that  the  chute  could 
have  been  rendered  safe  by  using  at  the  top  a  trap- 
door that  might  have  been  opened  to  permit  the  entry 
of  edgings,  etc.,  by  pushing  them  against  the  covering, 
which  could  have  been  so  arranged  as  to  have  closed 
automatically.  The  defendant  called  several  expert 
witnesses,  who  testified  that  the  manner  of  guarding 
the  chute  as  thus  suggested  was  impracticable.  Based 
on  this  conflicting  testimony,  the  defendant's  counsel, 
in  support  of  their  theory,  requested  the  court  to  charge 
the  jury  as  follows : 
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*^As  a  matter  of  law,  I  instruct  you  that  it  is  not  the 
duty  of  the  master  to  furnish  the  best  or  the  latest 
tools  or  machinery  for  the  use  of  his  servant,  nor  is 
the  master  required  to  furnish  absolutely  safe  machin- 
ery for  the  servant  to  work  with.  The  master  may 
conduct  his  business  in  a  manner  most  agreeable  to 
himself,  using  either  old  or  new  machinery,  and  an 
employee,  who  enters  his  service  with  knowledge  of 
the  circumstances  surrounding  and  attending  the  em- 
ployment cannot  complain  of  his  master's  customs  or 
habits,  nor  recover  for  injuries  sustained  in  and  result- 
ing from  that  particular  service.'* 

The  court  refused  to  give  this  instruction,  where- 
upon an  exception  was  taken,  and  it  is  contended  that 
an  error  was  thereby  committed. 

The  Employers'  Liability  Act  requires  that  all  ** per- 
sons having  charge  of,  or  responsible  for  any  work 
involving  a  risk  or  danger  to  the  employees  or  the 
public,  shall  use  every  device,  care  and  precaution 
which  it  is  practicable  to  use  for  the  protection  and 
safety  of  life  and  limb,  limited  only  by  the  necessity 
for  preserving  the  efficiency  of  the  structure,  machine 
or  other  apparatus  or  device,  and  without  regard  to 
the  additional  cost  of  suitable  material  or  safety  appli- 
ance and  devices":  Laws  Or.  1911,  c.  3,  §  1. 

Under  the  rule  formerly  prevailing  in  this  state,  as 
well  as  in  other  jurisdictions,  it  was  held  that  a  ser- 
vant, when  entering  upon  a  discharge  of  the  duties  of 
his  employment,  assumed  all  the  dangers  that  might 
result  from  ordinarily  open  and  visible  risks  in  the 
use  and  operation  of  the  instrumentalities  connected 
with  the  branch  of  tKe  work  in  which  he  was  engaged : 
Stone  V.  Oregon  City  Mfg.  Co.,  4  Or.  52 ;  Viohl  v.  North 
Pac.  Lumber  Co.,  46  Or.  297  (80  Pac.  112) ;  Blust  v. 
Pacific  Telephone  Co.,  48  Or.  34  (84  Pac.  847).  The 
legal  principle  thus  recognized  was  altered  by  the  en- 
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actment  of  the  statute,  an  excerpt  from  which  is  here- 
inbefore set  forth:  Hagermann  v.  Chapman  Timber 
Go,,  65  Or.  588  (133  Pac.  342).  The  protection  of  life 
and  limb  of  an  employee  is  now  recognized  as  a  right 
which  a  state,  in  the  reasonable  exercise  of  its  police 
power,  may  legally  enforce,  and  where  a  statute,  like 
the  Employers'  Liability  Act  of  Oregon,  imposes  upon 
an  employer  the  duty  to  furnish  a  reasonably  safe 
place  in  which  to  perform  the  service  and  to  supply 
reasonably  safe  tools,  machinery,  etc.,  with  which  to 
do  the  work,  and  prescribes  a  penalty,  upon  a  convic- 
tion, for  a  violation  thereof,  the  right  of  the  public  is 
superior  to  that  of  the  individual,  and  an  employee  will 
not  be  permitted  to  excuse  the  employer's  obedience 
to  the  requirements  of  the  enactment,  or  allowed  to 
contract  to  assume  the  risk  of  noncompliance  there- 
with, and  the  maxim,  ^*  Volenti  non  fit  injuria'*  has  no 
application:  Davis  Coal  Co.  v.  Polland,  158  Ind.  607 
(62  N.  E.  492,  92  Am.  St.  Rep.  319) ;  Monteith  v.  Ko- 
komo  Wood  Enameling  Co.,  159  Ind.  149  (64  N.  E. 
610,  58L.  R.  A.  944). 

This  action  is  founded  upon  an  alleged  breach  of 
the  provisions  of  the  enactment  referred  to,  and  as  a 
part  of  the  instruction  requested  was  evidently  predi- 
cated upon  the  doctrine  of  assumption  of  risk,  which 
legal  principle  previously  obtained,  the  court  did  not 
err  in  refusing  to  give  it:  Dorn  v.  Clarke-Woodward 
Drug  Co.,  65  Or.  516  (133  Pac.  351). 

7.  It  is  argued  that  an  error  was  committed  in  giv- 
ing the  following  instruction,  to  which  an  exception 
was  taken,  to  wit : 

**If  you  should  find  in  this  case  that  there  was  neg- 
ligence upon  the  part  of  the  defendant  company,  and 
if  you  find  that  there  was  negligence  upon  the  part  of 
the  plaintiff,  and  that  the  negligence  of  both  concurred 
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and  combined  and  came  together  to  produce  the  injury 
to  the  plaintiff,  the  law  does  not  prevent  the  plaintiff 
from  recovering ;  but  you  are  in  that  event  to  compare 
their  negligence  and  say :  *How  much  ought  the  defend- 
ant to  pay  for  its  negligence,  and  how  much  ought  the 
plaintiff  to  pay  for  Ms  negligence  !  *  If  you  determine 
that  the  defendant  ought  to  pay  more  for  its  negli- 
gence, then  the  difference  between  what  you  deter- 
mine the  defendant  ought  to  pay  for  its  proportionate 
measure  of  negligence  and  what  you  determine  the 
plaintiff  ought  to  pay  for  his  negligence  is  the  amount 
for  which  the  plaintiff  would  be  entitled  to  recover. 
It  is  the  doctrine  of  comparative  negligence  that  ai>- 
plies  in  such  an  instance.  You  compare  the  negligence 
under  the  law  as  it  is  now,  and  you  do  not,  by  reason 
of  contributory  negligence  upon  the  part  of  the  plain- 
tiff, prevent  recovery  upon  his  part,  if  he  is  at  all 
entitled  to  recovery.'* 

The  part  of  the  charge  thus  complained  of  is  founded 
upon  another  clause  of  the  statute  referred  to,  which 
reads : 

*'The  contributory  negligence  of  the  person  injured 
shall  not  be  a  defense,  but  may  be  taken  into  account 
by  the  jury  in  fixing  the  amount  of  the  damage'' :  Laws 
Or..l911,  c.  3,  §6. 

If,  in  the  part  of  the  instruction  last  quoted,  the 
court  by  the  use  of  the  sentence,  **It  is  the  doctrine  of 
comparative  negligence  that  applies  in  such  an  in- 
stance," meant  that  the  Illinois  rule  on  the  subject  of 
negligence  was  to  govern  the  jury  in  determining  the 
issue,  it  is  believed  that  the  legal  principle  so  an- 
nounced, when  not  considered  in  connection  with  the 
other  portions  of  the  charge,  is  too  narrow  in  its  appli- 
cation. While  this  part  of  the  instruction  may  not 
have  injured  the  plaintiff,  the  rule  of  the  state  referred 
to  might  be  prejudicial  to  a  party  injured  by  the  negli- 
gence of  his  employer,  though  the  person  hurt  might 
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also  have  been  guilty  of  some  degree  of  negligence.    A 
text- writer,  discussing  the  subject,  says : 

*'The  doctrine  of  comparative  negligence,  as  it  for- 
merly obtained  in  Illinois,  was  not  left  in  a  state  of  con- 
fusion and  uncertainty.  •  *  On  the  contrary,  it  is  re- 
duced to  a  definite  formula  which  may  be  stated  thus : 
If,  on  comparing  the  negligence  of  the  plaintiff  with 
that  of  the  defendant,  or  the  negligence  of  the  person 
injured  with  that  of  the  person  inflicting  the  injury, 
the  former  is  found  to  have  been  slight  in  comparison 
with  the  latter,  and  the  latter  gross  in  comparison  with 
the  former,  the  plaintiff  may  recover,  provided  always 
that  the  negligence  of  the  plaintiff  was  slight  in  point 
of  fact ;  that  is,  he  was  in  the  exercise  of  ordinary  care, 
although  possibly  not  of  extraordinary  care'*:  1 
Thomp.  Com.  Law  of  Neg.,  §  269. 

This  rule  appears  formerly  to  have  prevailed  in  this 
court,  which  held  that  a  plaintiff's  slight  negligence, 
contributing  to  his  injury,  but  not  amounting  to  a 
want  of  ordinary  care,  would  not  excuse  a  defendant 's 
gross  negligence:  Bequette  v.  People's  Transportation 
Co.,  2  Or.  200;  Holstine  v.  Oregon  &  C.  R.  R,  Co.,  8  Or. 
163.  In  a  subsequent  case  it  was  suggested,  however, 
that  the  doctrine  of  comparative  negligence  should  be 
rejected  as  unsound  in  principle:  Hamerlynck  v. 
Ban  field,  36  Or.  436,  441  (59  Pac.  189).  Whatever 
standard  may  have  obtained  in  this  state  with  respect 
to  the  determination  of  the  right  of  the  employee  to 
damages  resulting  from  the  negligence  of  the  em- 
ployer, a  new  rule  was  inaugurated  by  the  Employers ' 
Liability  Act. 

Construing  Section  6  in  connection  with  the  other 
provisions  thereof  leads  to  the  conclusion  that  the  en- 
actment makes  an  injury  suffered  by  an  employee, 
when  performing  the  service  for  which  he  was  engaged, 
a  loss  the  damages  resulting  from  which,  if  sustained 
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while  the  person  so  hurt  was  exercising  ordinary  care, 
must  be  wholly  liquidated  by  the  employer ;  but,  if  the 
party  injured  was  not  at  the  time  he  was  hurt  exer- 
cising that  measure  of  care,  a  part  of  such  loss  must 
be  borne  by  him,  while  the  remainder  of  the  damages 
is  recoverable  from  the  other  party,  on  the  basis  of 
the  comparative  degree  of  the  fault  of  each.  The  de- 
fense of  contributory  negligence  being  unavailing  in 
the  class  of  cases  provided  for  in  the  Employers  *  Lia- 
bility Act,  that  statute  prescribes  the  same  rule  of 
apportioning  damages  that  obtains  in  courts  of  ad- 
miralty in  cases  of  marine  tort  founded  upon  negli- 
gence :  1  Thomp.  Com.  Law  Neg.,  §  286. 

Omitting  from  instruction  last  complained  of  the 
sentence,  **It  is  the  doctrine  of  comparative  negli- 
gence that  applies  in  such  an  instance,^*  which  lan- 
guage, if  it  means  the  Illinois  rule  that  once  obtained, 
is  more  liberal  to  the  defendant  than  it  had  a  right  to 
insist  upon,  the  remaining  part  of  the  charge  last 
quoted  clearly  announces  the  rule  applicable  to  cases 
of  this  kind  under  the  statute  in  question. 

It  will  be  observed,  however,  that  the  question  sub- 
mitted to  the  jury  was,  How  much  ought  the  plaintiff 
to  **pay''  for  his  negligence?  when  the  court  evidently 
meant.  What  part  of  the  loss  should  be  borne  by  him 
in  consequence  of  his  negligence,  if  the  jury  found 
that  he  had  not  exercised  ordinary  care? 

The  use  of  the  word  '*pay"  did  not  mislead  the  jury, 
and,  no  error  having  been  committed  as  alleged,  the 
judgment  is  aflSrmed.  Affirmed. 

Mr.  Chief  Justice  McBride,  Mr.  Justicb  Buritott 
and  Mr.  Justice  Bamsey  concur. 
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STATE  V.  BUNTING.* 

(139  Pac.  731.) 

Ooiutitiitional'Law— Privllegeg  and  Immunities  of  Citizens— Due  Pro- 
cess of  Law— Equal  Protection  of  Law. 

1.  Laws  of  1913,  Chapter  102,  prohibiting  the  employment  of  any 
person  in  any  mill,  factory,  or  manufacturing  establishment  more  than 
10  hours  in  a  day,  can  be  sustained  only  under  the  police  power,  since 
the  right  to  labor  or  employ  labor  on  terms  stipulated  by  the  parties 
is  a  property  right  guaranteed  by  United  States  Con^itution,  Amend- 
ment 14,  providing  that  no  state  shall  make  any  law  abridging  the 
privileges  or  immunities  of  citizens  of  the  United  States,  nor  deprive 
any  person  of  property  without  due  process  of  law,  nor  deny  the  equal 
protection  of  the  law. 

[As  to  what  is  due  process  of  law,  see  notes  in  24  Am.  Dee. 
538;  20  Am.  St.  Bep.  554.  As  to  what  is  equal  protection  of  laws, 
see  note  25  Am.  St.  Bep.  873.] 

Constitutional    Law — ^Privileges    and    Immunities    of    Citizens — ^Due 
Process  of  Law — Equal  Protection  of  Law. 

2.  The  right  to  labor  and  to  employ  labor  is  subject  to  reasonable 
limitations  necessary  to  promote  the  health,  general  welfare,  and  intel- 
ligence of  the  citizens,  and  the  peace  and  good  order  of  the  state; 
United  States  Constitution,  Amendment  14,  not  being  designed  to  limit 
the  right  of  the  state  under  its  police  power  to  prescribe  such 
regulations. 

Master  and  Servant — ^Regulation  of  Employment — ^Hours  of  Labor. 

3.  The  hours  of  labor  in  industries  in  which  too  many  hours  of 
service  in  one  day  would  be  injurious  to  the  health  and  well-being  of 
the  operatives  may  be  reasonably  regulated  by  the  state  under  the 
police  power,  and  this  power  legitimately  exercised  can  neither  be 
limited  by  contract  nor  bartered  away  by  legislation. 

[As  to  constitutionality  of  statutes  limiting  the  hours  of  a  day's 
labor,  see  note  in  Ann.  Cas.  1912D,  393.] 

Constitutional  Law — Police  Power — ^Extent. 

4.  While  the  police  power  cannot  excuse  the  enactment  of  unrea- 
sonable, oppressive,  or  unjust  laws,  it  may  be  legitimately  exercised 
to  preserve  the  public  health,  safety,  morals,  and  general  welfare. 

Constitutional  Law— Equal  Protection  of  Law — ^Kature  of  Discrimina- 
tion. 

5.  The  limitation  of  Laws  of  1913,  Chapter  102,  prohibiting  employ- 
ment of  labor  for  more  than  10  hours  in  one  day  to  mills,  factories,  and 
manufacturing  establishments,  is  not  an  unconstitutional  discrimination. 

*As  to  the  constitutionality  of  statute  limiting  hours  of  labor,  see 
notes  iu  19  L.  B.  A.  141;  21  L.  B.  A.  796;  65  L.  B.  A.  38;  12  L.  B.  A. 
(N.  S.)  1130;  26  L.  B.  A.  (N.  S.)  242;  35  L.  B.  A.  (N.  S.)  628;  and 
40  L.  B.  A.  (N.  S.)  893.  Bepoktzb. 
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Constltational  Law— Determination  of  OonBtitotional  QaeMons — Pr*- 

BomptioniB. 

0.  All  reasooiable  intendments  will  be  made  in  favor  of  a  law  not 
obviouBlj  void  on  its  face,  and  it  will  be  presumed  that  the  legislatnre 
has  acted  within  constitutional  limitations. 

[As  to  the  caution  courts  observe  in  respect  to  declaring  laws 
void,  see  note  in  48  Am.  Dec.  269.] 

Master  and  Servant — ^Begnlation  of  Employnient — ^Honxs  of  Labor. 

7.  Laws  of  1913,  Chapter  102,  prohibiting  the  employment  of  any  per- 
son in  any  mill,  factory,  or  manufacturing  establishment  for  more  than 
10  hours  in  one  day,  except  night  watchmen,  persons  engaged  in  mak- 
ing necessary  repairs,  and,  in  eases  of  emergency,  providing  that  em- 
ployees may  work  overtime  not  to  exceed  three  hours  in  a  day  at  the 
rate  of  time  alH^  one  half  the  regular  wage,  is  a  proper  police 
regulation,  and  does  not  violate  the  Constitution  of  the  United  States 
or  of  the  state. 

Master  and  Servant — ^Begnlation  of  Employment — ^Honxs  of  Labor. 

8.  In  Laws  of  1913,  Chapter  102,  prohibiting  the  employment  of  labor 
in  mills,  factories,  and  manufacturing  establishments  for  more  than  10 
hours  per  day,  a  proviso  permitting  employees  to  work  overtime  not 
to  exceed  three  hours  in  a  dav  at  the  rate  of  time  and  a  half  the 
regular  wage  does  not  render  the  whole  act  void. 

From  Lake :  Hekbt  L.  Benson,  Judge. 

The  defendant,  F.  0.  Bunting,  was  tried  and  con- 
victed of  employing  a  man  to  labor  in  his  manufactur- 
ing establishment  for  more  than  10  hours,  to  wit,  for 
13  hours  in  one  day,  in  violation  of  Laws  of  1913,  Chap- 
ter 102,  and  alleging  that  the  act  in  question  is  uncon- 
stitutional, appeals.  The  facts  developed  are  set  forth 
in  the  opinion  of  the  court  Affibmed. 

For  appellant  there  was  a  brief  and  an  oral  argu- 
ment by  Mr.  W.  Lair  Thompson. 

For  the  State  there  was  a  brief  over  the  names  of 
Mr.  Andrew  M.  Crawford,  Attorney  General,  Mr. 
James  W.  Crawford,  Assistant  Attorney  General,  and 
Mr.  0.  C.  Gibbs,  with  an  oral  argument  by  Mr.  James 
W.  Crawford. 

In  Banc.  Mb.  Justiob  Bean  delivered  the  opinion  of 
the  court. 
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Section  1  of  the  act  declares  as  follows: 

**It  is  the  public  policy  of  the  State  of  Oregon  that 
no  person  shall  be  hired,  nor  permitted  to  work  for 
wages,  under  any  conditions  or  terms,  for  longer  hours 
or  days  of  service  than  is  consistent  with  his  health 
and  physical  well-being  and  ability  to  promote  the  gen- 
eral welfare  by  his  increasing  usefulness  as  a  healthy 
and  intelligent  citizen.  It  is  hereby  declared  that  the 
working  of  any  person  more  than  ten  hours  in  one 
day,  in  any  mill,  factory  or  manufacturing  establish- 
ment is  injurious  to  the  physical  health  and  well-being 
of  such  person,  and  tends  to  prevent  him  from  acquir- 
ing that  degree  of  intelligence  that  is  necessary  to 
make  him  a  useful  and  desirable  citizen  of  the  state/' 

Section  2  enacts  the  following: 

*'No  person  shall  be  employed  in  any  mill,  factory 
or  manufacturing  establishment  in  this  state  more  than 
ten  hours  in  any  one  day,  except  watchmen  and  em- 
ployees when  engaged  in  making  necessary  repairs, 
or  in  case  of  emergency,  where  life  or  property  is  in 
imminent  danger;  provided,  however,  employees  may 


jgular  wage, 

Section  3  provides  a  penalty  for  a  violation  of  the 
statute. 

Defendant  demurred  to  the  indictment  upon  the 
gronnd  that  the  legislative  enactment  alleged  to  have 
been  violated  is  invalid,  because  repugnant  to  the  Con- 
stitution of  the  United  States  and  to  that  of  the  State 
of  Oregon. 

1.  It  is  contended  that  the  statute  violates  the  right 
of  contract,  the  right  of  property,  and  that  it  is  class 
legislation  and  void.  The  fourteenth  amendment  to 
the  Constitution  of  the  United  States,  which  it  is 
claimed  the  act  contravenes,  declares,  inter  alia,  that 
''no  state  shall  make  or  enforce  any  law  which  shall 
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abridge  the  privileges  or  inmnmities  of  citizens  of  the 
United  States ;  nor  shall  any  state  deprive  any  person 
of  life,  liberty,  or  property,  without  due  process  of 
law ;  nor  deny  to  any  person  within  its  jurisdiction  the 
equal  protection  of  the  laws.^*  Article  I,  Section  20,  of 
the  Constitution  of  this  state  is  as  follows : 

*'No  law  shall  be  passed  granting  to  any  citizen  or 
class  of  citizens,  privileges  or  immunities  which,  upon 
the  same  terms,  shall  not  equally  belong  to  all  citi- 
zens.** 

To  give  the  act  vitality  it  must  be  done  by  virtue  of 
the  police  power  of  the  state. 

2.  It  is  an  announced  principle  of  law  that  the  right 
to  labor  or  to  employ  labor  on  such  terms  and  condi- 
tions as  may  be  stipulated  by  the  contracting  parties 
is  not  only  a  liberty,  but  a  property  right  guaranteed 
to  every  citizen  by  the  fourteenth  amendment  above 
quoted.  Such  right  cannot  be  arbitrarily  or  unreason- 
ably interfered  with  by  the  legislature :  State  v.  Mul- 
ler,  48  Or.  252  (85  Pac.  855,  120  Am.  St.  Eep.  805,  11 
Ann.  Cas.  88 ;  affirmed  in  208  U.  S.  412,  52  L.  Ed.  551, 
28  Sup.  Ct.  Rep.  324, 13  Ann.  Cas.  957).  The  right  to 
labor  and  to  employ  labor,  like  all  other  rights,  is  itself 
subject  to  such  reasonable  limitations  as  are  necessary 
to  promote  the  health,  general  welfare,  and  intelli- 
gence of  the  citizens,  and  the  peace  and  good  order  of 
the  state.  To  this  end  a  large  discretion  is  from 
necessity  vested  in  the  lawmakers  to  determine  not 
only  what  the  interests  of  the  public  require  but  what 
measures  are  necessary  for  the  protection  of  such 
interests:  State  v.  Muller,  48  Or.  252  (85  Pac.  855, 120 
Am.  St.  Rep.  805,  11  Ann.  Cas.  88,  208  U.  S.  412,  52 
L.  Ed.  551,  28  Sup.  Ct.  Rep.  324,  13  Ann.  Cas.  957) ; 
State  V.  Baker,  50  Or.  381  (92  Pac.  1076,  126  Am.  St. 
Eep.  751, 13  L.  R.  A.  (N.  S.)  1040) ;  Lawton  v.  Steele, 
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152  U.  S.  133, 136  (38  L.  Ed.  385, 14  Sup.  Ct.  Eep.  499)  ; 
Mugler  v.  Kansas,  123  U.  S.  623  (31  L.  Ed.  205,  8  Sup. 
Ct.  Bep.  273,  296) ;  Holden  v.  Hardy,  169  U.  S.  366  (42 
L.  Ed.  780,  18  Sup.  Ct.  Eep.  383) ;  Ritchie  £  Co.  v. 
Wayman,  244  111.  509  (91  N.  E.  695,  27  L.  E.  A.  (N.  S.) 
994) ;  State  v.  Buchanan,  29  Wash.  602  (70  Pac.  52,  92 
Am.  St.  Eep.  930,  59  L.  E.  A.  342) ;  In  re  Boyce,  27 
Nev.  299  (75  Pac.  1, 1  Ann.  Cas.  66,  65  L.  E.  A.  47,  57) ; 
Cooley,  Const.  Lim.,  p.  830.  By  the  adoption  of  the 
fourteenth  amendment  it  was  not  designed  nor  in- 
tended to  curtail  or  limit  the  right  of  the  state  under 
its  police  power  to  prescribe  such  reasonable  regula- 
tions as  might  be  essential  to  the  promotion  of  the 
peace,  welfare,  morals,  education,  or  good  order  of  the 
people.  It  was  adopted  primarily  to  protect  the  then 
newly  liberated  negroes  of  the  south  from  practical  re- 
enslavement  by  their  former  masters,  and  to  authorize 
Congress  to  protect  the  civil  rights  of  these  persons 
by  appropriate  legislation:  Eeports  of  Committees  of 
House,  39th  Congress,  1st  Sess.,  Vol.  2,  p.  13  et  seq. 
To  now  invoke  its  provisions  to  perpetuate  industrial 
servitude  would  be  a  perversion  of  its  beneficent  pur- 
poses. 

3.  The  hours  of  labor  in  certain  industries,  in  which 
too  many  hours  of  service  in  one  day  would  be  in- 
jurious to  the  health  and  well-being  of  the  operatives, 
may  be  reasonably  regulated  by  the  state,  under  its 
police  power.  This  power  legitimately  exercised  can 
neither  be  limited  by  contract  nor  bartered  away  by 
legislation.  We  quote  from  Hurt  ado  v.  California, 
110  U.  S.  516,  530  (28  L.  Ed.  232,  4  Sup.  Ct.  Eep.  Ill, 
118) :  *'The  Constitution  of  the  United  States  was  or- 
dained, it  is  true,  by  descendants  of  Englishmen,  who 
inherited  the  traditions  of  English  law  and  history ;  but 
it  was  made  for  an  undefined  and  expanding  future. 
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and  for  a  people  gathered  and  to  be  gathered  from 
many  nations  and  of  many  tongues":  See  H olden  v. 
Hardy,  169  U.  S.  388  (42  L.  Ed.  780,  18  Sup.  Ct.  Bep. 
383).  The  extent  and  limitations  upon  the  police 
power  of  a  state  are  well  stated  by  Mr.  Chief  Justice 
Shaw  in  Commonwealth  v.  Alger,  7  Gush.  (Mass.)  53, 
84: 

**We  think  it  is  a  settled  principle,  growing  out  of 
the  nature  of  well-ordered  civil  society,  that  every 
holder  of  property,  however  absolute  and  unqualified 
may  be  his  title,  holds  it  under  the  implied  liability  that 
his  use  of  it  may  be  so  regulated,  that  it  shall  not  be 
injurious  to  the  equal  enjoyment  of  others  having  an 
equal  right  to  the  enjoyment  of  their  property,  nor  in- 
jurious to  the  rights  of  the  community.  All  property 
in  this  commonwealth,  as  well  that  in  the  interior  as 
that  bordering  on  tide  waters,  is  derived  directly  or 
indirectly  from  the  government,  and  held  subject  to 
those  general  regulations  which  are  necessary  to  the 
common  good  and  general  welfare.  Bights  of  prop- 
erty, like  all  other  social  and  conventional  rights,  are 
subject  to  such  reasonable  limitations  in  their  enjoy- 
ment as  shall  prevent  them  from  being  injurious,  and 
to  such  reasonable  restraints  and  regulations  estab- 
lished by  law,  as  the  legislature,  under  the  governing 
and  controlling  power  vested  in  them  by  the  Constitu- 
tion, may  think  necessary  and  expedient.  * ' 

4.  The  police  power  cannot  be  forwarded  as  an  ex- 
cuse for  the  enactment  of  unreasonable,  oppressive,  or 
unjust  laws.  Yet  it  may  be  legitimately  exercised  for 
the  purpose  of  preserving  the  public  health,  safety, 
morals,  and  general  welfare:  Davidson  v.  New  Or- 
leans, 96  U.  S.  97  (24  L.  Ed.  616) ;  Yick  Wo  v.  Hopkins, 
118  U.  S.  356  (30  L.  Ed.  220,  6  Sup.  Ct.  Eep.  1064).  We 
quote  from  the  majority  opinion  in  Re  Ten-Hour  Law 
for  Street  Ry.  Corporations^  24  B.  I.  603,  at  page  605 
(54  AtL  602,  at  page  603,  61  L.  B.  A.  612) : 
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*' There  is  also  a  common  assent  that  the  legislature 
has  the  right  of  control  in  all  matters  affecting  public 
safety,  health,  and  welfare,  on  the  ground  that  these 
are  within  the  indefinable  but  unquestioned  purview  of 
what  is  known  as  the  police  power.  It  is  indefinable, 
because  none  can  foresee  the  ever-changing  conditions 
which  may  call  for  its  exercise ;  and  it  is  unquestioned, 
because  it  is  a  necessary  function  of  government  to 
provide  for  the  safety  and  welfare  of  the  people.  Pri- 
vate rights  are  often  involved  in  its  exercise,  but 
a  law  is  not  on  that  account  rendered  invalid  or 
unconstitutional. ' ' 

The  police  power  comprehends  by  far  the  greater 
portion  of  the  powers  which  may  be  exercised  by  a 
state.  As  stated  by  Judge  Coolby  in  his  work  on 
Constitutional  Limitations  (7  ed.),  page  829,  it  ''em- 
braces its  whole  system  of  internal  regulation,  by 
which  the  state  seeks  not  only  to  preserve  the  public 
order  and  to  prevent  offenses  against  the  state,  but 
also  to  establish  for  the  intercourse  of  citizens  with 
citizens  those  rules  of  good  manners  and  good  neigh- 
borhood which  are  calculated  to  prevent  a  conflict  of 
rights,  and  to  insure  to  each  the  uninterrupted  enjoy- 
ment  of  his  own  so  far  as  is  reasonably  consistent  with 
a  like  enjoyment  of  rights  by  others.'* 

5.  The  limitation  of  the  law  to  mills,  factories,  or 
manufacturing  establishments  is  not  in  itself  an  uncon- 
stitutional discrimination.  The  work  in  factories  is 
as  different  from  that  in  mercantile  houses  as  that  in 
mines  is  from  either :  Freund,  Police  Power,  §  313. 
It  is  conceded  that  the  state  by  virtue  of  its  police 
power  may  regulate  the  hours  of  labor  of  women  and 
minors  {Commonwealth  v.  Riley,  210  Mass.  387  (97 
N.  E.  367,  25  Ann.  Cas.  388) ;  State  v.  Shorey,  48  Or. 
396  (86  Pac  881,  24  L.  B.  A.  (N.  S.)  1121),  also  of 
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persons  in  underground  mines,  reduction  plants,  and 
smelters,  and  of  men  in  the  employ  of  common  carriers. 

6.  All  reasonable  intendments  will  be  made  in  favor 
of  a  law  not  obviously  void  upon  its  face:  Cline  v. 
Greenwood,  10  Or.  230;  Crowley  v.  State,  11  Or.  512 
(6  Pac.  70).  It  will  therefore  be  presumed  that  the 
legislature  has  acted  within  constitutional  limitations. 
Mr.  Justice  Bbewer  in  Atchison  v.  Matthews,  174  U.  S. 
96, 104  (43  L.  Ed.  909, 19  Sup.  Ct.  Eep.  609,  612),  said: 

^'It  is  also  a  maxim  of  constitutional  law  that  a 
legislature  is  presumed  to  have  acted  within  constitu- 
tional limits,  upon  full  knowledge  of  the  facts,  and 
with  the  purpose  of  promoting  the  interests  of  the  peo- 
ple as  a  whole,  and  courts  will  not  lightly  hold  that  an 
act  duly  passed  by  the  legislature  was  one  in  the  enact- 
ment of  which  it  has  transcended  its  power. ' ' 

The  legislature  is  the  exclusive  judge  of  the  pro- 
priety and  necessity  of  legislative  interference  within 
the  scope  of  legislative  power.  If  a  state  of  facts 
could  exist  which  would  justify  legislation,  it  would  be 
presumed  that  it  did  exist :  In  re  Ten-Hour  Law,  etc., 
supra;  State  v.  Packham,  3  R.  I.  289 ;  Munn  v.  Illinois, 
94  U.  S.  113  (24  L.  Ed.  77).  As  a  general  rule  stat- 
utes  should  be  sustained  unless  their  unconstitution- 
ality is  clear  beyond  a  reasonable  doubt.  Such  doubt 
should  be  solved  in  favor  of  a  legislative  enactment 
and  the  act  sustained:  Cooley,  Const.  Lim.  (7  ed.), 
pp.  252,  253 ;  State  v.  Narragansett,  16  B.  I.  424  (16  Atl. 
901,  3  L.  R.  A.  295) ;  State  v.  Schluer,  59  Or.  18,  35  (115 
Pac.  1057).  See  dissenting  opinions  of  Mr.  Justice 
Harlan,  Mr.  Justice  White  and  Mr.  Justice  Day  con- 
curring, and  of  Mr.  Justice  Harlan  in  Lochner  v.  New 
York,  198  U.  S.  45  (49  L.  Ed.  937,  25  Sup.  Ct.  Rep.  539, 
2Ann.  Gas.  1133,  1139). 

7.  In  order  to  render  a  statute  invalid  by  reason  of 
discriminations  which  are  clearly  unreasonable,  arbi- 
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trary,  oppressive,  or  partial,  the  vice  of  the  law  must 
be  apparent  upon  its  face.  One  of  the  objects  of  re- 
sorting to  the  governmental  function  known  as  the 
police  power  is  for  the  betterment  of  social  and  eco- 
nomic conditions  which  affect  the  community  at  large, 
with  a  view  of  accomplishing  '*the  greatest  good  of 
the  greatest  numbe/. ' '  A  certain  minimum  of  physical 
well-being  is  necessary  in  order  that  social  life  may 
exist,  the  usefulness  and  intelligence  of  the  citizens  be 
increased,  and  the  progress  of  civilization  accelerated : 
Freund,  Police  Power,  §§8, 10.  The  conditions  which 
may  call  for  the  exercise  of  this  power  are  continually 
changing.  For  this  reason  the  police  power  is  some- 
times referred  to  as  if  it  were  elastic.  We  are  of  the 
opinion,  however,  that  the  changes  refer  to  the  applica- 
tion of  the  function,  and  that  the  power  remains  im- 
mutable, being  called  into  requisition  when  the  condi- 
tions authorize  and  demand  legislative  action.  The 
required  minimum  of  well-being  varies  in  different 
periods,  but  rises  with  advancing  civilization  until  it 
includes  a  certain  standard  of  comfort.  We  quote  Mr. 
Justice  Holmes  in  Noble  State  Bank  y.  Haskell,  219 
XJ.  S.  104,  111  (55  L.  Ed.  112,  31  Sup.  Ct.  Rep.  186, 188, 
Ann.  Cas.  1912A,  487,  32  L.  E.  A.  (N.  S.)  1062) : 

*'It  may  be  said  in  a  general  way  that  the  police 
power  extends  to  all  the  great  public  needs.  *  *  It 
may  be  put  forth  in  aid  of  what  is  sanctioned  by  usage, 
or  held  by  the  prevailing  morality  or  strong  and  pre- 
ponderant opinion  to  be  greatly  and  immediately 
necessary  to  the  public  welfare.  * ' 

In  the  latter  case  the  constitutionality  of  a  statute 
of  Oklahoma  requiring  the  payment  of  contributions  by 
banks  toward  a  depositors '  guaranty  fund  for  the  pro- 
tection of  depositors  was  under  consideration  upon  the 
ground  that  the  legislature  of  Oklahoma  had  by  im- 
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plication  declared  free  banking  a  public  danger,  and 
it  was  held  that  it  was  not  palpable  or  beyond  doubt 
that  it  was  not  true. 

In  Powell  V.  Pennsylvania,  127  U.  S.  678  (32  L.  Ed. 
253,  8  Sup.  Ct.  Rep.  992, 1257),  the  constitutionality  of 
a  statute  of  Pennsylvania  prohibiting  the  manufacture 
or  sale  of  oleomargarine  was  questioned.  No  evidence 
was  offered  on  the  trial  to  show  that  the  article  was 
impure  or  unwholesome.  On  the  contrary,  there  was 
an  offer  to  prove  that  it  was  a  wholesome,  nutritious 
food,  in  all  respects  as  healthful  as  butter  produced 
from  pure  cream.  The  court  held  that  whether  the 
manufacture  of  oleomargarine  of  the  kind  described  in 
the  statute  involved  such  danger  to  the  public  health  as 
to  require  for  the  protection  of  the  people  the  entire 
suppression  of  the  business,  rather  than  its  regulation 
in  such  manner  as  to  prevent  its  manufacture  and  sale 
to  go  on,  were  questions  of  fact  and  of  public  policy 
which  belonged  to  the  legislative  department  to  deter- 
mine, and  that  the  court  could  not  interfere  without 
usurping  the  powers  of  the  legislative  department. 

By  the  code  of  the  State  of  Georgia,  1895,  Sections 
2615, 2619,  the  hours  of  labor  in  cotton  or  woolen  manu- 
facturing establishments  were  limited  to  11  hours,  ex- 
cept in  case  of  engineers,  etc.,  and  help  employed  to 
make  repairs,  the  aggregate  of  working  hours  per  week 
was  not  to  exceed  66,  and  contracts  for  a  longer  time 
were  declared  void:  See  2  Labatt's  Master  and  Ser- 
vant (2  ed.),  §  886. 

Judge  CooLEY  says: 

*' Whether  a  statute  is  constitutional  or  not  is  always 
a  question  of  power;  that  is,  a  question  whether  the 
legislature  in  the  particular  case,  in  respect  to  the 
subject  matter  of  the  act,  the  manner  in  which  its  ob- 
ject is  to  be  accomplished,  and  the  mode  of  enacting  it, 
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has  kept  within  the  constitntional  limits  and  observed 
the  constitutional  conditions.  In  any  case  in  which 
this  question  is  answered  in  the  affirmative  the  courts 
are  not  at  liberty  to  inquire  into  the  proper  exercise  of 
the  power.  They  must  assume  that  legislative  discre- 
tion has  been  properly  exercised":  Cooley  Const. 
Lim.  (7  ed.),  p.  257. 

A  note  to  Commonwealth  v.  RUey,  25  Ann.  Cas.,  at 
page  393,  reads  thus : 

''It  is  generally  held  that  a  statute  limiting  the 
length  of  a  day 's  labor  is  a  valid  exercise  of  the  police 
power" — citing,  among  other  cases,  Ex  parte  Boyce,  27 
Nev.  299  (75  Pac.  1,  1  Ann.  Cas.  66,  65  L.  E.  A.  47) ; 
United  States  v.  St.  Louis  S.  W.  R.  Co.  (D.  C),  189 
Fed.  954;  In  re  Martin,  157  Cal.  51  (106  Pac.  235,  26 
L.  E.  A.  (N.  S.)  242) ;  Ex  parte  Miller,  162  Cal.  687 
(124  Pac.  427) ;  Inland  Steel  Co.  v.  Yedinak,  172  Ind. 

423  (87  N.  E.  229, 139  Am.  St.  Eep.  389) ;  St.  Louis  etc. 
R.  Co.  V.  McWhirter,  145  Ky.  427  (140  S.  W.  672); 
Withey  V.  Bloem,  163  Mich.  419  (128  N.  W.  913,  35 
L.  E.  A.  (N.  S.)  628) ;  People  v.  Erie  R.  Co.,  198  N.  Y. 
369  (91  N.  E.  849,  139  Am.  St.  Eep.  828,  19  Ann.  Cas. 
811,  29  L.  E.  A.  (N.  S.)  240) ;  Byars  v.  State,  2  Okl.  Cr. 
481  (102  Pac.  804,  Ann.  Cas.  1912 A,  765) ;  State  v. 
Somerville,  67  Wash.  638  (122  Pac.  324). 

In  City  of  Chicago  v.  Schmidinger,  243  HI.  167  (90 
N.  E.  369, 17  Ann.  Cas.  614,  44  L.  E.  A.  (N.  S.)  632), 
it  was  held  that  the  bread  ordinance  of  the  City  of 
Chicago  which  fixed  the  size  of  loaves  and  regulated 
the  sale  of  bread  was  a  valid  exercise  of  the  police 
power.  And  in  City  of  Chicago  v.  Bowman  Dairy  Co., 
234  HI.  294  (84  N.  E.  913, 123  Am.  St,  Eep.  100, 14  Ann. 
Cas.  700,  17  L.  E.  A.  (N.  S.)  684),  it  was  held  that 
the  regulation  by  the  city  of  the  sale  of  milk  and  cream 
in  bottles  and  glass  jars  was  a  proper  exercise  of  the 
police  power. 
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In  Freimd,  Police  Power,  Section  310,  it  is  stated: 

*' Legislation  for  the  protection  of  labor  which  re- 
strains individual  liberty  and  property  rights  falls  un- 
der the  police  power,  but  the  object  is  not  necessarily 
an  economic  one.  The  great  mass  of  labor  legislation 
is  enacted  in  the  interest  of  health  and  safety,  and  in 
factory  and  mining  regulations  we  find,  especially 
where  women  and  young  persons  are  concerned,  pro- 
visions to  promote  decency  and  comfort.  Laws  of  this 
character  rest  upon  a  clear  and  undisputed  title  of 
public  power. '  * 

In  Otis  V.  Parker,  187  U.  S.  606,  608,  609  (47  L.  Ed. 
323,  23  Sup.  Ct.  Eep.  168,  170),  Mr.  Justice  Holmes 
uses  this  language: 

'  *  While  the  courts  must  exercise  a  judgment  of  their 
own,  it  by  no  means  is  true  that  every  law  is  void 
which  may  seem  to  the  judges  who  pass  upon  it  exces- 
sive, unsuited  to  its  ostensible  end,  or  based  upon  con- 
ceptions of  morality  with  which  they  disagree.  Con- 
siderable latitude  must  be  allowed  for  differences  of 
view  as  well  as  for  possible  peculiar  conditions  which 
this  court  can  know  but  imperfectly,  if  at  all.  Other- 
wise a  Constitution,  instead  of  embodying  only  rela- 
tively fundamental  rules  of  right,  as  generally  under- 
stood by  all  English-speaking  communities,  would 
become  the  partisan  of  a  particular  set  of  ethical  or 
economical  opinions,  which  by  no  means  are  held  sem- 
per ubique  et  db  omnibus." 

The  restriction  as  to  the  hours  of  labor  is"  in  the  same 
category  as  safe  and  sanitary  regulations.  The  need 
of  the  restriction  arises  out  of  the  employment  and 
because  of  it.  There  is  a  real  substantial  relation 
between  the  need  and  the  particular  employment.  It 
is  therefore  a  proper  police  regulation. 

The  act  in  question  is  a  human  life,  health,  and  wel- 
fare statute.  While  a  penalty  for  a  violation  of  its 
provisions  is  provided,  it  is  remedial  in  its  nature,  and 
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should  be  given  an  interpretation  in  the  interest  of  the 
public  good,  so  as  to  carry  out  the  legislative  intent: 
State  V.  City  of  Ottawa,  84  Kan.  100  (113  Pac.  391, 
394).  Legislative  regulation  of  the  hours  of  labor  of 
men  and  that  of  women  differ  only  in  the  degree  of 
necessity  therefor.  In  the  judgment  of  the  legisla- 
ture the  interest  of  the  public  requires  that  no  person 
be  employed  in  any  manufacturing  establishment  more 
than  10  hours  in  any  one  day,  except  watchmen,  em- 
ployees, engaged  in  making  repairs,  or  in  case  of 
emergency.  Obviously,  in  addition  to  the  reasons  de- 
clared in  the  law,  it  was  in  the  legislative  mind  that 
the  regular  employment  of  persons  for  longer  hours  in 
factories  where  different  kinds  of  machinery  and  facili- 
ties are  operated  under  the  present  day  high-pressure 
power  would  tend  to  increase  the  danger  of  accidents, 
and  to  a  greater  extent  jeopardize  life  and  limb,  there- 
by increasing  the  demand  for  compensation  for  such 
injuries,  a  portion  of  which,  under  certain  circum- 
stances, would  ultimately  be  borne  by  the  state:  See 
Industrial  Act,  Chapter  112,  Laws  1913,  pp.  188,  198, 
§  20.  It  is  worthy  of  note  that  in  the  latter  act,  filed 
in  the  office  of  the  Secretary  of  State  on  the  same  date 
as  the  one  in  question,  mills  and  factories  in  which 
machinery  is  used  are  classed  as  places  of  hazardous 
occupations :  See  §  13  of  the  act. 

Another  consideration  not  without  weight  is  that 
suggested  in  the  preamble  to  the  act,  which  discloses, 
among  other  things,  that  the  working  of  any  person 
more  than  10  hours  a  day  in  any  mill,  factory,  or  manu- 
facturing establishment  ''tends  to  prevent  him  from 
acquiring  that  degree  of  intelligence  that  is  necessary 
to  make  him  a  useful  and  desirable  citizen  of  the 
state.''  While  labor  is  heaven's  first  law  and  a  rea- 
sonable amount  of  physical  exertion  is  salutary^  it  is 
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an  undeniable  fact  that  prolonged  and  excessive  phy- 
sical labor  is  performed  at  the  expense  of  the  mental 
powers,  and  it  requires  no  argiunent  to  show  that  a 
man  who  day  in  and  day  out  labors  more  than  10  hours 
must  not  only  deteriorate  physically,  but  mentally.^ 
The  safety  of  a  country  depends  upon  the  intelligence 
of  its  citizens,  and  if  our  institutions  are  to  be  pre- 
served and  the  state  must  see  to  it  that  the  citizen  shall 
have  some  leisure  which  he  may  employ  in  fitting  him- 
self for  those  duties  which  are  the  highest  attributes 
of  good  citizenship.  As  a  voter,  a  juror,  and,  in  this 
state,  as  a  legislator,  the  best  results  can  only  be  at- 
tained by  so  limiting  the  hours  of  toil  that  they  may 
not  be  unduly  prolonged  to  the  exent  of  causing,  that 
mental  deterioration  that  is  sure  to  accompany  undue 
and  long-continued  physical  exertion.  ^  In  view  of  the 
well-known  fact  that  the  custom  in  our  industries  does 
not  sanction  a  longer  service  than  10  hours  per  day, 
it  cannot  be  held,  as  a  matter  of  law,  the  the  legis- 
lative requirement  is  unreasonable  or  arbitrary  as  to 
hours  of  labor.  ^  Statistics  show  that  the  average  daily 
working  time  among  workingmen  in  different  countries 
is,  in  Australia,  8  hours ;  in  Great  Britain,  9 ;  in  the 
United  States,  9% ;  in  Denmark,  9% ;  in  Norway,  10 ; 
Sweden,  France,  and  Switzerland,  10%;  Germany, 
10^/4 ;  Belgium,  Italy,  and  Austria,  11 ;  and  in  Bussia, 
12  hours :  Lochner  v.  New  York,  198  U.  S.  45  (49  L.  Ed. 
937,  25  Sup.  Ct  .Rep.  539,  3  Ann.  Cas.  1141). 

In  order  to  warrant  declaring  the  act  violative  of  the 
fundamental  law,  it  should  be  shown  that  in  the  light 
of  the  world's  experience  and  common  knowledge  the 
act  under  consideration  is  palpably  and  beyond  rea- 
sonable doubt  one  that  will  not  tend  to  protect  or  con- 
serve the  public  peace,  health,  or  welfare  in  its  enforce- 
ment. (  It  is  by  no  means  clear  beyond  a  reasonable 
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doubt  that  the  law  will  not  promote  the  peace,  health, 
and  general  welfare  of  citizens  of  the  state,  or  that 
longer  hours  of  labor  in  factories  would  not  be  in- 
jurious to  the  health  as  declared  by  the  act,  or  that 
the  act  is  repugnant  to  the  Constitution.  The  pre- 
sumption, therefore,  is  in  favor  of  the  wisdom  and  the 
correctness  of  the  legislative  finding  and  determina- 
tion that  the  law  is  a  necessity  for  the  protection  of 
the  health,  well-being,  and  general  welfare  of  the  pub- 
lic; that  the  regulation  prescribed  by  the  enactment 
will  tend  to  correct  the  evil  at  which  it  is  aimed.  The 
courts  cannot  set  aside  the  legislative  decree  without 
intrenching  upon  the  prerogatives  of  a  co-ordinate 
branch  of  the  state  government,  and  usurping  the 
powers  of  the  legislature. 

The  law  does  not  prevent  the  laborer  from  working 
as  many  hours  per  day  as  he  sees  fit,  and  does  not 
violate  his  right  to  labor  as  long  as  he  may  desire, 
but  only  prohibits  his  being  employed  in  ^y  mill, 
factory,  or  manufacturing  establishment  more  than 
a  certain  number  of  hours  in  any  one  day:  Coni' 
monwedlth  v.  Hamilton  Mfg.  Co.,  120  Mass.  383,  and 
cases  there  cited.  ."^  It  is  urged^by  the  learned  counsel 
for  defendanttthat  if  it  is  possible  for  the  legislature 
to  make  the  declaration  that  to  work  in  a  factory  more 
than  10  hours  in  one  day  is  injurious  to  the  health, 
then  that  body  can  make  four  hours  a  day's  work, 
and  require  two  hours  of  the  work  to  be  performed 
before  8  o'clock  A.  M.  It  is  sufficient  to  say  that  the 
question  of  four  hours  constituting  a  day's  labor,  or 
when  any  part  of  it  shall  be  done,  is  not  now  before 
this  court,  i^  When  our  journey  has  so  far  progressed 
as  to  arrive  at  that  bridge,  if  it  ever  does,  it  will  then 
be  an  opportune  time  to  cross  it.  We  have,  however, 
already  adverted  to  the  rule  that  the  governmental 
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power  in  question  cannot  be  made  an  excuse  for  ar- 
bitrary, unreasonable,  or  oppressive  legislation. 

The  act  applies  to  all  the  people  of  the  state  who 
employ  labor  in  mills,  factories,  or  manufacturing  es- 
tablishments. In  the  very  nature  of  things  the  oc- 
cupations affected  by  the  law  furnish  a  reasonable  basis 
for  the  statutory  reguliition.  In  the  light  of  the 
former  decisions  of  this  court  the  classification  is  not 
unreasonable:  In  re  Oberg,  21  Or.  406  (28  Pac.  130, 
14  L.  E.  A.  577) ;  State  ex  rel  v.  Frazier,  36  Or.  178 
(59  Pac.  5) ;  State  v.  Thompson,  47  Or.  492  (84  Pac. 
476,  8  Ann.  Gas.  646,  4  L.  R.  A.  (N.  S.)  480) ;  State  v. 
Muller,  48  Or.  252  (85  Pac.  855,  120  Am.  St.  Eep.  805, 
11  Ann.  Gas.  88,  208  U.  S.  412,  52  L.  Ed.  551,  13  Ann. 
Gas.  957,  28  Sup.  Ct.  Rep.  324).  See,  also.  Common- 
wealth V.  Riley,  210  Mass.  394  (97  N.  E.  370,  25  Ann. 
Gas.  388). 

8.  It  is  contended  by  counsel  for  defendant  that  the 
provision  for  employees  to  work  overtime  not  to  ex- 
ceed three  hours  in  any  one  day,  conditioned  that  pay- 
ment be  made  for  said  overtime  at  the  rate  of  time 
and  one  half  the  regular  wage,  renders  the  whole  act 
void.  It  is  clear  that  the  intent  of  the  law  is  to  make 
10  hours  a  regular  day's  labor  in  the  occupations  to 
which  reference  is  made.  Apparently  the  provisions 
permitting  labor  for  the  overtime  on  express  condi- 
tions were  made  in  order  to  faciliate  the  enforcement 
of  the  law,  and  in  the  nature  of  a  mild  penalty  for 
employing  one  not  more  than  three  hours  overtime. 
It  might  be  regarded  as  more  difficult  to  detect  vio- 
lations of  the  law  by  an  employment  for  a  shorter  time 
than  for  a  longer  time.  This  penalty  also  goes  to  the 
employee  in  case  the  employer  avails  himself  of  the 
overtime  clause.  Reasonable  modes  of  enforcing  a 
statute  should  be  upheld:  Fisher  v.  McGirr,  1  Gray 
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(Mass.),  1  (61  Am.  Dec.  381) ;  Commonwealth  v.  Riley, 
210  Mass.,  at  page  394  (97  N.  E.,  at  page  370,  25  Ann. 
Cas.  388,  at  page  392),  where  Mr.  Chief  Justice  Bugg 

says : 

''When  the  constitutionality  of  the  statute  limiting 
the  hours  of  labor  of  women  is  settled,  the  means  by 
v'hieh  the  aim  of  the  statute  may  be  forwarded  within 
reasonable  bounds  are  matters  for  legislative  deter- 
mination." 

Legislative  provisions  are  frequently  made  that  a 
portion  of  a  fine  for  the  infraction  of  a  statute  shall 
be  paid  to  the  informer.  The  aim  of  the  statute  is  to 
fix  the  maximum  hours  of  service  in  certain  industries. 
The  act  makes  no  attempt  to  fix  the  standard  of  wages. 
No  maximtun  or  minimum  wage  is  named.  That  is 
left  wholly  to  the  contracting  parties. 

The  statute  under  which  the  complaint  is  made  in 
this  case  is  not  violative  of  the  Constitution  of  the 
United  States  or  of  this  state.  As  a  consequence,  the 
judgment  of  the  lower  court  is  affirmed. 

Affibsced.    Beheabing  Denied. 

Mb.  Justice  Eakin  took  no  part  in  the  consideration 
of  this  case. 
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The  complaint  alleges,  also,  on  or  about  the day 

of  March,  1908,  the  Smith-Powers  Logging  Company, 
Coos  County,  and  the  County  Court  of  Coos  County, 
State  of  Oregon,  through  its  duly  elected  qualified 
members,  against  the  will  and  without  the  consent  of 
the  plaintiffs  or  either  of  them,  wrongfully  and  unlaw- 
fully entered  into  the  possession  of  a  40-foot  strip  of 
land,  crossing  the  above-described  premises,  and  de- 
scribed as  follows : 

The  point  of  commencement  of  said  40-foot  strip  is 
to  be  found  as  follows,  viz.:  Beginning  at  the  corner 
of  sections  25,  26,  35,  and  36  in  township  26  south, 
range  14  west  of  the  Willamette  meridian  in  Coos 
County,  Oregon,  running  thence  west  78  feet;  thence 
south  8  degrees  west  820  feet;  thence  south  17  degrees 
east  100  feet ;  being  the  point  of  commencement  of  said 
strip  in  said  lot  6,  in  section  35,  township  26  south, 
range  14  west  of  the  Willamette  meridian,  Coos 
County,  Oregon,  from  which  point  a  spruce  tree,  20 
inches  in  diameter  bears  north  20  degrees  west  17  feet, 
and  a  fir  tree  50  inches  in  diameter,  bears  south  87 
degrees  east  14  feet;  thence  running  from  said  point 
of  commencement  north  11%  degrees  west  100  feet, 
north  10  degrees  west  100  feet,  north  15  degrees  east 
100  feet,  north  10  degrees  east  100  feet,  north  8  de- 
grees east  531  feet  to  a  point  78  feet  west  of  the  com- 
mon corner  of  sections  25,  26,  35,  and  36,  running 
thence  north  2  degrees  west  80  feet,  north  22  degrees 
west  100  feet,  north  32  degrees  west  270  feet,  north 
22  degrees  west  100  feet  to  the  point  of  termination, 
from  which  point  a  cedar  tree  six  inches  in  diameter 
bears  north  43  degrees  east  27  feet,  and  a  willow  tree 
6  inches  in  diameter  bears  south  50  degrees  east  35 
feet,  and  which  point  of  termination  of  said  strip  is 
also  established  as  follows,  to  wit:  Beginning  at  a 
point  78  feet  west  of  the  common  corner  to  sections 
25,  26,  35,  and  36  in  township  26  south,  range  14  west 
of  the  Willamette  meridian  in  said  Coos  County,  Ore- 
gon, and  running  thence  north  2  degrees  west  80  feet; 
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thence  north  22  degrees  west  100  feet ;  thence  north  32 
degrees  west  270  feet ;  thence  north  22  degrees  west  100 
feet  to  the  point  of  termination  aforesaid.  The  said 
above-described  strip  of  land  where  the  same  crosses 
the  lands  and  premises  of  these  plaintiffs  hereinbefore 
described  being  the  identical  strip  of  land  now  held 
and  in  the  unlawful  possession  of  the  defendants  Coos 
County  and  the  County  Court  of  said  county,  as  a 
pretended  county  road  or  road  of  public  easement,  and 
in  the  unlawful  possession  of  the  defendant  Smith- 
Powers  Logging  Company  under  a  pretended  fran- 
chise for  a  logging  railroad  from  said  Coos  County 
and  the  said  County  Court  of  said  county. 

That  ever  since  said  defendants  so  wrongfully  and 
unlawfully  entered  upon  and  took  possession  of  said 
real  property,  as  above  set  forth,  the  said  defendant 
Smith-Powers  Logging  Company  has,  without  the  con- 
sent of  the  plaintiffs,  or  either  of  them,  and  against 
their  will,  wrongfully  and  unlawfully  constructed  and 
operated  a  trestle  and  logging  railroad  on  and  over 
said  premises  first  hereinabove  described,  where  said 
40-foot  strip  above  described  passes  over  and  crosses 
the  same,  and  said  company  has  otherwise  been  en- 
gaged in  conducting  its  logging  business  thereon,  and 
has  thereby  wrongfully  and  unlawfully,  and  without 
the  consent  of  these  plaintiffs,  used  and  occupied,  and 
now  so  uses  and  occupies,  said  strip  of  land  above  de- 
scribed for  the  purpose  of  hauling,  transporting,  and 
carrying  logs  belonging  to  said  company  on  and  over 
said  premises,  and  in  the  conducting  generally  of  its 
logging  operations.  That  the  fair  and  reasonable 
value  of  such  use  and  occupation  of  said  real  property 
is  the  sum  of  $1,000,  and  that  plaintiffs  have  been  dam- 
aged thereby  in  said  sum.  That  during  the  occupancy 
of  said  strip  of  land  by  the  defendant  as  aforesaid, 
the     defendant     Smith-Powers     Logging     Company 
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wrongfully,  improperly,  and  unlawfully,  and,  with  the 
authority  and  approval  of  the  rest  of  the  above-named 
defendants,  destroyed  and  removed  certain  dikes  and 
ditches,  which  these  plaintiffs  had  constructed  upon 
said  real  property  above  described,  and  which  said 
dikes  and  ditches  were  there  maintained  by  these 
plaintiffs  for  the  purpose  of  keeping  out  the  salt  water 
of  South  Slough  and  preventing  said  lands  from  being 
overflowed.  That  by  reason  of  the  destruction  of  said 
dykes  and  ditches  these  plaintiffs  have  been  damaged 
in  the  sum  of  $500.  That  by  reason  of  the  injury  to 
and  the  destruction  of  said  dikes,  the  said  defendant, 
with  the  authority  and  approval  of  said  other  defend- 
ants, wrongfully,  unlawfully,  and  improperly  allowed 
the  salt  water  of  said  South  Slough  to  overflow  and  in- 
undate said  premises,  and  to  impregnate  the  soil  there- 
of with  salt,  to  the  plaintiffs'  damage  in  the  further 
sum  of  $200. 

The  Smith-Powers  Logging  Company  filed  an  an- 
swer admitting  some  parts  of  the  complaint,  and  deny- 
ing other  portions  thereof,  and  then  set  up  aflSrmative 
matter.  The  principal  matter  set  up  is  the  location 
through  the  lands  of  the  plaintiffs,  described  in  the 
complaint,  by  the  County  Court  of  Coos  County,  on 
the  7th  day  of  March,  1908,  of  a  public  road,  40  feet 
wide,  under  Section  6307,  L.  0.  L.,  from  a  certain  point 
on  the  timber  land  of  the  Coos  Bay  Lumber  &  Coal 
Company,  the  petitioner  for  said  road,  to  the  steam- 
boat landing  on  the  bank  of  the  South  Slough,  said 
road  being  properly  described  in  said  answer.  The 
answer  set  up,  also,  the  granting  to  the  Smith-Powers 
Logging  Company  of  a  franchise  to  construct  and 
maintain,  for  the  period  of  10  years,  along  the  west 
side  of  said  road,  between  the  termini  thereof,  a  log- 
gmg  railroad.    Most  of  the  affirmative  matter  of  the 
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answer  was  denied  by  the  reply.  By  agreement  of  the 
parties  the  case  was  tried  without  a  jury.  The  court 
rendered  a  judgment  in  favor  of  the  defendants.  The 
plaintiffs  appeal,  and  contend  that  the  proceedings  of 
the  County  Court,  in  establishing  said  public  road  and 
in  granting  said  franchise,  authorizing  the  defendant 
company  to  construct  and  maintain  a  logging  railroad 
through  the  plaintiffs'  lands,  are  null  and  void,  and 
that  the  act  of  the  legislature  upon  which  said  pro- 
ceedings were  founded  is  unconstitutional. 

The  Coos  Bay  Lumber  &  Coal  Company  was  the 
sole  petitioner  for  the  location  of  said  road,  and  it  al- 
leged, inter  alia,  that  it  owned  certain  timber  lands  in 
Coos  County,  described  in  its  petition;  that  said  tim- 
ber lands  were  not  reached  by  any  convenient  public 
road  previously  provided  by  law,  and  that  it  was 
necessary  that  the  public  and  said  company  should 
have  ingress  to  and  egress  from  said  timber  land  and 
the  timber  land  of  said  company;  that  said  petitioner 
was  then  engaged  in  logging  in  the  immediate  vicinity 
of  said  land ;  and  that  it  was  desirous  of  logging  said 
land.     Said  petition  alleged,  also : 

**That  unless  a  county  road  is  located  and  estab- 
lished connecting  said  timber  land  and  the  timber  of 
the  Coos  Bay  Lumber  &  Coal  Company  with  some 
other  public  road,  steamboat  landing,  waterway,  or 
railway  station,  the  said  timber  is  in  danger  of  being 
lost,  and  the  said  Coos  Bay  Lumber  &  Coal  Company 
and  the  public  are  in  danger  of  being  deprived  of  the 
benefits  to  be  derived  from  the  logging  of  said  land 
and  the  marketing  of  said  timber  tkereon." 

The  foregoing  extract  from  said  petition  shows  for 
whai  purpose  the  petition  asked  for  a  location  of  said 
road.  Said  road  was  to  be  located  to  enable  the  peti- 
tioner to  cut  the  timber  on  said  land  and  transport  it 
to  the  steamboat  landing  on  the  slough  referred  to, 
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and  thereby  prevent  the  petitioner  and  the  public  from 
being  deprived  of  the  benefit  of  logging  said  land  and 
marketing  the  timber  thereon. 

Said  petitioner  incorporated  into  the  said  petition 
for  the  locating  of  said  road  a  clause  in  the  following 
words : 

''And  your  petitioner  further  prays  that  immedi' 
ately  upon  making  and  entering  of  the  order  declaring 
such  road  to  be  a  public  road  or  a  perpetual  right  of 
way,  the  honorable  court  do  grant  to  it,  the  said  Coos 
Bay  Lumber  &  Coal  Company,  a  franchise  to  construct 
and  maintain,  in  and  upon  said  road  hereinbefore  peti- 
tioned for,  a  logging  railroad,  suitable  for  hauling  or 
transporting  logs,  lumber,  or  timber  thereon,  upon 
such  terms  and  in  such  a  manner  and  for  such  time, 
not  exceeding  ten  years,  as  the  court  may  determine. ' ' 

The  County  Court  in  the  order  establishing  said 
road,  denied  the  prayer  for  the  granting  of  a  franchise 
for  said  logging  railroad,  for  the  reason  that  the  court 
was  of  the  opinion  that  there  should  be  a  separate  peti- 
tion for  said  franchise.  On  the  same  day,  however, 
that  the  order  establishing  said  road  was  made,  the 
Smith-Powers  Logging  Company,  the  defendant,  peti- 
tioned said  court  to  grant  it  a  franchise  to  construct 
and  maintain  a  logging  railroad  along  said  public 
road,  and  the  prayer  of  this  petitioner  was  granted 
on  the  day  that  the  order  was  made  establishing  said 
road.  The  order  of  the  court  granting  said  franchise 
to  the  defendant  states  that  said  franchise  is  granted 
to  the  defendant  ''to  construct  and  maintain  in  and 
upon  said  county  road  in  Coos  County,  a  logging  rail- 
road suitable  for  hauling  logs  thereon,'* 

The  Coos  Bay  Lumber  &  Coal  Company  was  the 
petitioner  for  the  establishment  of  said  road,  and  in 
the  first  instance  for  the  franchise  to  construct  and 
maintain  said  logging  railroad;  but,  as  is  shown  by 
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the  sixth  finding  of  fact,  after  the  filing  of  said  peti- 
tion, and  before  the  making  of  the  order  establishing 
said  road,  the  Smith-Powers  Logging  Company  be- 
came the  owner  of  the  timber  on  the  timber  land  re- 
ferred to  in  the  said  petition,  and  hence  the  franchise 
was  granted  to  the  latter  company. 
The  ninth  finding  of  fact  is  as  follows: 

*' Since  the  opening  of  said  road  of  public  easement 
practically  cUl  the  benefit  therefrom  has  inured  to  the 
defendant  Smith-Powers  Logging  Company,  and  per- 
sons connected  with  the  logging  operation  of  said  com- 
pany. ' ' 

There  is  no  finding  that  the  logging  road  was  a 
common  carrier,  and  the  findings  of  the  court  indicate 
that  it  was  not. 

1.  There  is  nothing  in  the  findings  of  fact  showing 
that  the  defendant  intended  to  carry  either  passengers 
or  freight  for  hire,  or  that  it  did  carry  for  hire.  To 
bring  a  person  within  the  description  of  common  car- 
rier, he  must  exercise  the  business  as  a  public  employ- 
ment; he  must  undertake  to  carry  goods  for  persons 
generally,  and  hold  himself  out  as  ready  to  transport 
goods  for  hire  as  a  business,  not  as  a  casual  occupa- 
tion. A  common  carrier  may  therefore  be  defined  as 
one  who,  by  virtue  of  his  calling  and  as  a  regular  busi- 
ness, undertakes  to  transport  persons  or  commodities 
from  place  to  place,  offering  his  services  to  all  such 
as  choose  to  employ  him  and  pay  his  charges.  It  is 
not  necessary  that  he  carry  both  passengers  and 
freight,  or  that  he  carry  all  kinds  of  freight:  See,  on 
this  point,  Oswego  D.  <&  iJ.  Ry.  Co,  v.  Cohh,  66  Or.  587 
(135  Pac.  181).  The  facts  admitted  by  the  pleadings 
and  what  is  found  by  the  court  below  do  not  show  that 
defendant's  logging  road  was  intended  to  be,  or  that 
it  is,  a  common  carrier. 
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2.  The  chief  question  for  determination  on  this  ap- 
peal is  whether  Sections  6307  and  6523,  L.  0.  L.,  upon 
which  the  proceedings  of  the  County  Court  establish- 
ing the  road  in  question  and  granting  the  franchise 
were  founded,  are  constitutional.  They  are  assailed 
by  the  plaintiffs  as  being  unconstitutional  for  the  rea- 
son that  they  authorize  the  taking  of  private  property 
for  private  use. 

The  plaintiffs  appeared  in  the  County  Court,  when 
said  proceedings  were  pending  there,  and  opposed 
them  for  the  same  reasons  that  they  urged  against 
them  here,  and,  in  the  court  below,  they  demurred  to 
the  new  matter  set  up  in  the  answer,  urging  the  un- 
constitutionality of  said  sections.  They  have  opposed 
the  taking  of  their  lands  at  all  times,  and  refused  to 
accept  the  damages  that  were  assessed  to  them  by  the 
County  Court. 

The  sections  of  Lord's  Oregon  Laws  referred  to 
supra  upon  which  said  proceedings  were  based,  are 
Section  20  of  Laws  of  1903,  page  262,  as  amended  by 
Chapter  136,  Laws  of  1907. 

3.  Article  I,  Section  18,  of  the  Constitution  of  this 
state,  is  as  follows: 

**  Private  property  shall  not  be  taken  for  public  use, 
nor  the  particular  services  of  any  man  demanded, 
without  just  compensation;  nor  except  in  the  case  of 
the  state,  without  such  compensation  first  assessed  and 
tendered." 

It  is  the  settled  rule  in  this  state  that  the  foregoing 
provision  of  the  Constitution  impliedly  prohibits  the 
taking  of  private  property  for  private  use:  Grande 
Ronde  Electric  Co.  v.  Drake,  46  Or.  247  (78  Pac.  1031). 
The  location  of  said  road  over  the  plaintiffs'  land  and 
the  construction  of  a  logging  railroad  along  said  road 
constituted  a  taking  of  the  plaintiffs '  property.     K  the 
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use  for  which  said  property  was  so  taken  was  a  pri- 
vate one,  such  taking  was  unconstitutional.  The  loca- 
tion of  said  road  and  the  granting  of  the  franchise 
to  construct  a  logging  railroad  along  said  road  of 
public  easement  should  be  considered  as  one  act,  as 
they  were  granted  on  the  same  day,  and  both  were 
allowed  to  enable  the  defendant  to  construct  and  main- 
tain its  logging  railroad  across  the  plaintiffs'  land. 
The  interested  party  asked  for  both  in  one  petition. 
The  road  of  public  easement  was  located  first,  and 
then,  on  the  same  day,  the  franchise  was  granted. 

The  petition  for  the  road  of  public  easement  alleges 
that: 

**It  is  necessary  that  the  public  and  the  Coos  Bay 
Lumber  &  Coal  Company  have  ingress  to  and  egress 
from  the  said  timber  land  and  the  timber  of  the  said 
Coos  Bay  Lumber  &  Coal  Company.  Your  petitioner 
is  now  engaged  in  logging  in  the  immediate  vicinity 
of  said  land,  and  is  desirous  of  logging  the  same ;  that 
unless  a  county  road  is  located  and  established  con- 
necting the  said  timber  land  and  timber  of  the  Coos 
Bay  Lumber  &  Coal  Company  with  some  other  public 
road,  steamboat  landing,  waterway,  or  railway  sta- 
tion, the  said  timber  is  in  danger  of  being  lost,  and  the 
Coos  Bay  Lumber  &  Coal  Company  and  the  public  are 
in  danger  of  being  deprived  of  the  benefits  to  be  de- 
rived from  the  logging  of  the  said  land  and  market- 
ing of  said  timber. ' ' 

The  foregoing  extract  from  the  petition  for  said 
road  shows  the  reasons  for  establishing  it  as  stated 
in  said  petition.  To  state  it  in  a  few  words,  the  rea- 
son for  establishing  said  road  and  for  granting  said 
franchise  for  the  construction  and  maintaining  of  a 
logging  railroad  from  said  timber  to  the  steamboat 
landing  was  to  enable  the  defendant  company  to  trans- 
port said  timber  from  where  it  was  to  said  steamboat 
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landing,  and  thereby  enable  it  to  dispose  of  the  tim- 
ber more  profitably  than  it  otherwise  could  do.  The 
public  had  no  greater  interest  in  the  marketing  of  said 
timber  than  it  has  in  the  marketing  of  grain,  fruit, 
wood,  or  any  other  commodity. 

The  trial  court  made  the  following  finding  in  rela- 
tion to  the  use  of  said  road : 

*  *  Since  the  opening  of  said  road  of  public  easement, 
practically  all  of  the  benefit  therefrom  has  inured  to 
the  defendant  Smith-Powers  Logging  Company  and 
persons  connected  with  the  logging  operation  of  said 
company. ' ' 

This  finding  was  made  about  four  years  after  the 
said  road  had  been  established,  and  up  to  that  time 
said  road  was  a  benefit  only  to  the  defendant  and  per- 
sons connected  with  its  logging  operations. 

In  Apex  Trans.  Co.  v.  Garbade,  32  Or.  584  (52  Pac. 
573,  54  Pac.  367,  882,  62  L.  R.  A.  513),  discussing  a 
similar  question,  the  court  says: 

*  *  The  right  to  the  relief  demanded  was  controverted 
on  the  ground,  among  others,  that  the  use  for  which 
the  land  sought  to  be  condemned  was  required  by  the 
corporation  was  not  a  public,  but  a  private  use.  *  * 
The  statute  under  which  the  action  was  brought  (Laws 
1895,  p.  6),  so  far  as  material  to  this  question,  pro- 
vides that  'any  corporation  organized  for  the  purpose 

*  *  of  transporting  timber,  lumber,  or  cordwood  *  * 
shall  have  the  right  to  construct  and  operate  rail- 
roads, skidroads,  tramways,  chutes  and  flumes  between 
such  points  as  may  be  indicated  in  their  articles  of  in- 
corporation, and  shall  have  a  right  *  *  to  appropriate 
so  much  of  said  land  as  may  be  necessary  *  *  and 
may  maintain  an  action  for  the  appropriation  thereof 
in  the  manner  and  form  as  by  law  provided  by  any 
railway,  *  *  and  with  like  effect,'  and  that  *all  such 

•  *  skidroads,  tramways,  chutes  and  flumes  shall  be 
deemed  to  be  for  the  public  benefit,  *  *  and  shall  af- 
ford to  all  persons  equal  facilities  in  the  use  thereof 
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for  the  purposes  to  which  they  are  adapted,  upon  pay- 
ment or  tender  of  reasonable  compensation  for  such 
use/  The  articles  of  incorporation  of  the  plaintiff 
declare  that  it  is  organized  for  the  purpose  of  trans- 
porting logs,  timber,  lumber,  cordwood,  etc.,  by  means 
of  a  skidroad  from  a  certain  log  pond,  *  *  a  distance 
of  about  four  or  five  miles.  *  *  We  feel  constrained 
to  say  that,  in  our  judgment,  they  do  not  show  such  a 
use  as  would  authorize  the  taking  of  private  property 
without  the  consent  of  the  owner.  It  appears  quite 
clearly  that  the  plaintiff  company  was  organized,  and 
the  proposed  road  is  to  be  constructed  and  operated 
as  an  instrumentality,  to  facilitate  the  business  of  the 
Bridal  Veil  Lumbering  Company,  a  private  corpora- 
tion, engaged  in  operating  a  sawmill,  and  not  for  a 
public  use  or  for  the  accommodation  or  benefit  of  the 
public.  * ' 

The  fact  that  it  was  to  be  used  as  an  agency  in  get- 
ting logs  and  timber  to  market  was  not  considered 
sufficient  to  constitute  a  public  use. 

15  Cyc,  page  581,  says: 

**If  the  special  benefit  to  be  derived  from  the  lands 
sought  to  be  appropriated  is  wholly  for  private  per- 
sons, the  use  is  a  private  one,  and  is  not  made  a  public 
use  by  the  fact  that  the  public  has  a  theoretical  right 
to  use  it,  or  that  the  public  will  receive  an  incidental 
or  prospective  benefit  therefrom. '* 

In  Volume  6  of  Words  and  Phrases,  page  5827,  said 
work  defines  a  public  use  thus: 

**To  constitute  a  public  use :  First,  The  general  pub- 
lic must  have  a  definite  and  fixed  use  of  the  property 
to  be  condemned,  a  use  independent  of  the  will  of  the 
private  corporation  in  whom  the  title  of  the  property 
when  condemned  will  be  vested,  a  public  use  which 
cannot  be  defeated  by  such  private  owner,  but  which 
public  use  continues  to  be  guarded  and  controlled  by 
the  general  public  through  laws  passed  by  the  legisla- 
ture.    Second.    This  public  use  must    be    clearly    a 
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needful  one  for  the  public,  one  which  cannot  be  given 
up  without  obvious  general  loss  and  inconvenience/' 

In  Alfred  Phosphate  Co.  v.  Duck  River  P.  Co.,  120 
Tenn.  274  (113  S.  W.  413,  22  L.  R.  A.  (N.  S.)  701),  the 
court  says : 

*^The  right  of  way  sought  to  be  condemned  in  the 
present  case  is  necessarily  for  the  exclusive  use  of  the 
Alfred  Phosphate  Company.  This  company  is  not  a 
common  carrier,  and  is  in  no  sense  a  public  service 
corporation.  The  line  of  the  railroad  would  extend 
from  the  mines  of  petitioner  to  the  junction  of  the 
Nashville,  Chattanooga  &  St.  Louis  Railway,  and  the 
only  tonnage  that  would  pass  over  this  road  would 
be  the  private  traffic  of  the  petitioner.  It  is  argued, 
however,  that  such  railroad  would  provide  an  outlet 
for  the  products  of  other  phosphate  companies  situ- 
ated in  that  vicinity.  But  the  fact  that  such  a  railroad 
might  benefit  a  limited  class  would  not  clothe  it  about 
with  the  character  of  a  public  use. ' ' 

Discussing  what  is  a  public  use.  Judge  Coolby,  in 
his  work  on  Constitutional  Limitations  (6  ed.),  page 
653,  says: 

*'Nor  could  it  be  of  importance  that  the  public  would 
receive  incidental  benefits,  such  as  usually  spring  from 
the  improvement  of  lands  or  the  establishment  of 
prosperous  private  enterprises.  The  public  implies 
a  possession,  an  occupation,  and  enjoyment  of  the 
land  by  the  public  at  large,  or  by  public  agencies ;  and 
a  due  protection  to  the  rights  of  private  property  will 
preclude  the  government  from  seizing  it  in  the  hands 
of  the  owner,  and  turning  it  over  to  another  on  vague 
grounds  of  public  benefit  to  spring  from  the  more 
profitable  use  to  which  the  latter  may  devote  if 

On  page  655  of  the  same  volume.  Judge  Cooley  says, 
also: 

''That  only  can  be  considered  *  *  [a  public  use] 
when  the  government  is  supplying  its  own  needs,  or  is 
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furnishing  facilities  in  regard  to  those  matters  of  pub- 
lic necessity,  convenience,  or  welfare  which  on  account 
of  their  peculiar  character  and  the  difficulty — ^perhaps 
impossibility — of  making  provision  for  them  other- 
wise, is  alike  proper,  useful,  and  needful  for  the  gov- 
ernment to  provide. ' ' 

In  Scholl  V.  German  Coal  Co,,  118  111.  433  (10  N.  B. 
201,  59  Am.  Rep.  379),  the  court  says: 

''Viewing  the  question  before  us  in  the  light  of  the 
general  principles  here  stated,  it  is  clear  that  the  use 
for  which  the  land  is  proposed  to  be  taken  in  this  case 
is  not  a  public  one.  The  coal  works  and  the  present 
tramway  are  in  the  strictest  sense  private  property, 
and  the  public  generally  have  no  more  interest  in 
them,  or  in  the  operation  of  the  works,  including  the 
tramway,  than  they  have  in  any  other  strictly  private 
business.  The  same  would  be  equally  true  after  the 
proposed  extension  of  the  tramway.  The  extending 
of  it  to  the  railroad  would  not  change  its  character 
or  the  obligations  of  the  company  to  the  public  in  the 
slightest  degree.  Without  the  consent  of  the  owners 
of  it,  there  is  not  a  person  in  the  state,  outside  of 
themselves,  who  would  have  the  right  to  ride  upon  it 
•  *  or  to  have  carried  upon  it  a  single  pound  of 
freight.^' 

In  Sutter  County  v.  Nicols,  152  Cal.  695  (93  Pac. 
875,  14  Ann.  Cas.  900,  15  L.  R.  A.  (N.  S.)  616),  the 
court  says: 

*'It  cannot  be  admitted,  however,  that  the  mining  of 
gold  to  be  applied  wholly  to  the  private  use  of  the 
miner,  to  whatever  extent  it  may  increase  the  general 
output,  is  a  public  purpose  in  behalf  of  which  the 
power  of  eminent  domain  may  be  resorted  to,  or  for 
which  the  private  property  of  others  may  be  taken,  or 
its  injury  lawfully  authorized.'' 

In  Board  of  Health  v.  Van  Hoesen,  87  Mich.  541  (49 
N.  W.  896,  897,  14  L.  R.  A.  114),  the  court  says: 

71  Of.— 19 
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**It  is  argued  that  the  property  is  to  be  used  as  a 
place  of  burial,  and  that  the  burial  of  the  dead  is  a 
public  benefit,  and  therefore  the  use  is  public.  But 
the  answer  to  this  argument  is  that  the  right  of  burial 
in  these  grounds  is  not  vested  in  the  public,  or  in  the 
public  authorities,  or  subject  to  their  control,  but  only 
in  the  individual  lot  owners.  If  the  fact  that  it  is  a 
benefit  to  the  public  that  the  dead  should  be  buried  is 
sufiicient  to  make  a  cemetery  a  public  use,  the  legis- 
lature might  authorize  A.  to  take  the  land  of  B.  for 
a  private  burial  place  of  A.  and  his  family.  The  fact 
that  this  land  is  taken  for  a  number  of  individuals, 
for  division  among  themselves  or  their  grantees,  for 
their  own  use  as  a  cemetery,  makes  the  case  no 
stronger  than  if  taken  for  the  benefit  of  a  single  in- 
dividual. ' ' 

In  the  Minnesota  C.  &  P.  Co.  v.  Koochiching  Co.,  97 
Minn.  436  (107  N.  W.  408,  7  Ann.  Cas.  1182,  5  L.  R.  A. 
(N.  S.)  638),  the  court  says: 

''Whether  a  certain  use  is  public  or  private  is  a  ju- 
dicial and  not  a  legislative  question.  *  *  The  legisla- 
ture cannot,  by  its  mere  fiat,  make  a  private  use  a  pub- 
lic one.  It  follows  that  a  statute  which  attempts  to 
authorize  the  condemnation  of  private  property  for 
other  than  a  public  use  is  void  without  reference  to 
any  legislative  declaration  as  to  the  nature  of  the 
use. ' ' 

In  Weidenfeld  v.  Sugar  R.  R.  Co.  (C.  C),  48  Fed. 
618,  the  court  says: 

''Although  its  [railroad's]  promoters  profess  that 
it  is  organized  for  a  public  purpose,  yet  they  have 
failed  to  show  any  public  use  or  necessity  for  the  rail- 
road or  any  public  traffic  that  it  will  obtain  when  con- 
structed. Messrs.  Healey  and  Brown  admit  that  their 
purpose  in  subscribing  to  the  stock  was  to  secure  a 
means  of  reaching  the  bark  they  needed  for  the  tan- 
neries; and  as  the  stock  is  held  by  themselves,  their 
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attorneys  and  business  associates,  it  is  probable  that 
their  motive  in  subscribing  to  the  stock  actuated  all 
the  subscribers  for  one  share  each.  The  company  is 
organized  for  the  short  term  of  10  years,  and  is  mani- 
festly intended  to  meet  a  temporary  necessity.  It  fol- 
lows, therefore,  that  its  stockholders  are  endeavoring 
to  use  its  corporate  powers,  including  that  of  emi- 
nent domain,  for  a  private  purpose.  Whether  the 
use  is  a  public  one,  for  which  private  property  may 
be  taken,  is  a  judicial  question.  If  the  use  itself  n 
is  found  to  be  only  private,  or,  further,  if,  the  use 
being  public,  the  appropriation  can  in  no  respect  be 
subservient  thereto,  it  is  the  duty  of  the  judicial  de- 
partment to  protect  the  citizens  by  proper  remedies 
from  the  taking  of  his  property,  whether  attempted 
in  open  disregard  of  or  under  color  of  law." 

In  Nichols,  Eminent  Domain,  page  274,  the  author 
says: 

**The  power  of  eminent  domain  cannot  be  constitu- 
tionally employed  to  enable  individuals  to  cultivate 
their  land  or  carry  on  their  business  to  better  advan- 
tage, even  if  the  prosperity  of  the  community  will  be 
enhanced  by  their  success." 

In  Mills,  Eminent  Domain,  Section  10,  the  author 
says : 

**The  legislature  cannot  so  determine  that  the  use 
is  public  as  to  make  the  determination  conclusive  upon 
the  courts.  The  attempt  of  the  legislature  to  deter- 
mine the  public  character  of  the  use  does  not  settle 
that  it  has  the  right  to  do  so,  but  the  existence  of  the 
public  use  in  any  class  of  cases  is  a  question  to  be  de- 
ternmted  by  the  courts/' 

In  10  Am.  &  Eng.  Ency.  Law,  1  (2  ed.),  page  1069, 
the  author  says: 

'*The  question  whether  a  particular  use  is  public  or 
not  is  ultimately  for  the  courts.     This  is  necessarily 
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true  in  view  of  the  constitutional  provisions  of  the 
different  states  that  private  property  can  be  taken 
only  for  public  use,  since  the  interpretation  of  consti- 
tutional provisions  is  within  the  province  of  the  judi- 
ciary.'* 

In  the  same  volume,  on  page  1063,  the  author  says : 

''It  is  not  essential  that  the  use  or  benefit  extend 
to  the  whole  public  or  to  any  considerable  portion 
thereof.  It  may  be  limited  to  the  inhabitants  of  a 
small  locality,  but  the  use  or  benefit  must  be  common. 
It  must  be  for  all  alike  and  upon  the  same  terms,  if  it 
be  an  undertaking  for  -  the  performance  of  service, 
however  few  the  number  who  expect  to  avail  them- 
selves of  its  benefit.** 

In  his  work  of  Eminent  Domain  (2  ed.).  Section  165, 
Lewis  says: 

''The  public  use  of  anything  is  the  employment  or 
application  of  the  thing  by  the  public.  Public  use 
means  the  same  as  use  by  the  public,  and  this,  it  seeins 
to  us,  is  the  construction  the  words  should  receive  in 
the  constitutional  provision  in  question.  The  reasons 
which  incline  us  to  this  view  are :  First,  that  it  accords 
with  the  primary,  and  more  commonly  understood 
meaning  of  the  words ;  second,  it  accords  with  the  gen- 
eral practice  in  regard  to  taking  private  propertv  for 
public  use  in  vogue  when  the  phrase  was  first  brought 
into  use  in  the  earlier  Constitutions;  third,  it  is  the 
only  view  which  gives  the  words  any  force  as  a  limita- 
tion, or  renders  them  capable  of  any  definite  and  prac- 
ticable application.  If  the  Constitution  means  that 
private  property  can  be  taken  only  for  use  by  the 
public,  it  affords  a  definite  guide  to  both  the  legisla- 
ture and  the  courts.  Though  the  property  is  vested 
in  private  individuals  or  corporations,  the  public  re- 
tains certain  definite  rights  to  its  use  or  enjoyment, 
and  to  that  extent  it  remains  under  the  control  of  the 
legislature.  If  no  such  rights  are  secured  to  the  pub- 
lic, then  the  property  is  not  taken  for  public  use,  and 
the  act  of  appropriation  is  void.  *  *  If  exceptional 
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circumstances  required  exceptional  legislation  in  these 
respects  in  any  state,  it  is  very  easy  to  provide  for  it 
specially  in  the  Constitution,  as  has  been  done  in  sev- 
eral states/' 

In  the  Matter  of  Split-Rock  C.  R.  Co.,  128  N.  Y.  415 
(28  N.  E.  507),  the  court  says: 

*  *  From  the  testimony  it  appears  that  the  lands  are 
required  in  order  to  increase  the  terminal  facilities 
of  the  tramway  company  by  building  other  tramways 
on  the  surface  to  facilitate  the  carrying  of  stone  to 
the  cable  station,  by  erecting  buildings  for  the  stor- 
age of  freight  and  for  repair  of  shops,  and  to  furnish 
means  of  access.  •  *  The  evidence  does  not  suggest 
any  business  that  the  petitioner  is  to  carry  on  in  the 
future  any  more  than  in  the  past,  beyond  the  carrying 
of  stone  for  the  Solway  Company,  except,  possibly, 
the  carrying  of  coal.  In  regard  to  that,  it  is  best  to 
describe  the  project  in  the  language  of  the  president 
himself,  who  said:  *We  intend  to  make  a  contract  with 
some  private  individual  to  furnish  him  with  coal,  so 
that  he  can  transport  it  or  sell  it  to  people  in  that 
vicinity ;  to  establish  a  coal-yard  the  same  as  anywhere, 
not  that  the  Solway  Process  Company  or  the  Cable 
Company  will  establish  a  coal-yard;  some  individual 
will  have  to  run  it,  with  whom  we  will  make  a  contract 
to  carry  coal,  and  we  propose  to  limit  the  contract  to 
one  individual  for  the  present.'  Looking  at  the  stat- 
ute mider  which  the  petitioner  was  incorporated,  the 
object  of  its  incorporation  as  described  in  the  certifi- 
cate and  the  evidence  in  regard  to  the  manner  in 
which  it  has  been  and  is  to  be  operated  and  the  pur- 
pose of  its  corporate  existence,  we  think  it  is  entirely 
clear  that  the  use  to  which  the  petitioner  is  to  devote 
the  lands  of  the  respondents  is  not  public  but  pri- 
vate.*' 

See,  also.  Realty  Lumber  Co.  v.  Morris,  33  Wash. 
490  (74  Pac.  681,  99  Am.  St.  Rep.  964,  63  L.  R.  A.  820) ; 
Scott  Lumber  Co.  v.  Wolford,  62  W.  Va.  555  (59  S.  E. 
516),  Garbutt  Lumber  Co.  y.  Georgia  A.  Co.j  111  Ga. 
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cated  and  established  connecting  said  timber  land  and 
timber  of  the  Coos  Bay  Lumber  &  Coal  Company  with 
some  other  public  road,  steamboat  landing,  waterway, 
or  railway  station,  the  said  timber  is  in  danger  of 
being  lost,  and  the  said  Coos  Bay  Lumber  &  Coal  Com- 
pany and  the  public  are  in  danger  of  being  deprived 
of  the  benefit  to  be  derived  from  the  logging  of  said 
land  and  the  marketing  of  the  timber  thereon.'' 

The  foregoing  is  all  that  was  alleged  in  said  petition 
to  show  for  what  purpose  said  road  was  desired,  and 
the  use  to  which  it  was  to  be  put.  It  describes  the 
route  of  the  road  petitioned  for ;  but,  as  appears  from 
the  extract  from  said  petition  cited  supra,  the  peti- 
tioner asked  for  the  establishment  of  said  road  in  order 
that  it  might  log  the  timber  on  the  said  land,  and  be 
able  to  market  that  timber.  That  was  the  only  pur- 
pose for  locating  said  road  as  alleged  in  said  petition. 
No  one  was  interested  in  that  matter  but  the  petitioner 
and  its  stockholders.  It  is  clear  from  said  petition 
that  the  use  to  which  said  road  was  to  be  devoted  was 
a  private  and  not  a  public  use.  The  public  had  no  in- 
terest in  said  road,  and  the  fact  that  it  would  facilitate 
the  transportation  of  said  timber  to  the  steamboat 
landing,  and  the  marketing  of  the  logs  did  not  make  it 
a  public  use. 

Every  legitimate  business,  to  a  greater  or  less  ex- 
tent, indirectly  benefits  the  public  by  benefiting  the 
people  who  constitute  the  state,  but  that  fact  does  not 
make  such  enterprises  public  business.  We  hold  that 
so  much  of  said  Section  6307,  L.  0.  L.,  as  relates  to 
the  establishment  of  a  county  road  from  the  timber 
land  or  timber  of  a  person  owning  the  same  to  some 
public  road,  steamboat  landing,  or  railway  station  is 
unconstitutional  because  it,  in  effect,  attempts  to  au- 
thorize the  taking  of  private  property  for  a  private 
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use.  We  hold,  also,  that  all  of  the  road  proceedings 
referred  to  in  the  answer  are  void.  The  franchise 
granted  by  the  County  Court  of  Coos  County  to  the  de- 
fendant company  to  construct  and  maintain  a  logging 
railroad  along  the  said  road  of  public  easement 
pleaded  in  the  answer,  is  also  null  and  void,  as  it  de- 
pended on  the  validity  of  the  road  of  public  easement 
for  its  validity,  and,  that  being  void,  it  is  void  also. 

That  portion  of  Section  6307  that  authorizes  the 
location  of  a  county  road  from  a  person's  residence 
to  some  other  county  road  is  not  affected  by  this  deci- 
sion, as  that  involves  a  different  question,  and  its 
validity  has  been  settled  by  previous  decisions  of  this 
dourt. 

The  road  of  public  easement  and  the  franchise  for 
building  and  maintaining  a  logging  road  across  the 
plaintiffs'  land  being  invalid,  the  plaintiffs  have  a 
right  to  maintain  an  action  of  ejectment  to  recover 
their  land.  As  suggested  by  Mr.  Lewis,  in  his  work 
on  Eminent  Domain,  in  the  paragraph  cited  supra,  if 
conditions  in  this  state  have  so  changed  as  to  make  it 
necessary  to  have  a  change  in  our  Constitution,  relat- 
ing to  the  taking  of  property  for  private  uses,  the 
proper  remedy  lies  in  amending  the  Constitution,  as 
has  been  done  in  several  states. 

We  find  that  the  court  erred  in  its  second,  third, 
fourth,  and  fifth  conclusions  of  law. 

The  judgment  of  the  court  below  is  reversed,  and  a 
new  trial  is  granted  to  be  had  in  accordance  with  this 
opinion.  Reversed.    Beheabino  Denied. 

Mr.  Chief  Justice  McBride,  Mb.  Justice  Moobb  and 
Mb,  Justice  Burnett  concur. 
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STATE  V.  GAERETT. 

(141  Pac.  1123.) 

Criminal  Law — Evidence — ^Brands — ^Recorded  Certiflcate. 

1.  A  certificate  of  the  adoption  of  a  brand,  which  Bets  out  a 
facsimile  of  the  brand,  is  admissible  in  evidence,  though  it  contains 
no  further  description  of  the  brand. 

[As  to  brands  on  animals  as  evidence  of  ownership,  see  note 
in  Ann.  Cas.  1913E,  133.] 

Criminal  Law— Evidence — Acta  and  Declarations  of  Consplraton — 
Termination  of  Conspiracy. 

2.  Where  the  evidence  tends  to  show  that  two  defendants  killed 
a  steer  with  the  stealing  of  which  they  were  charged,  and  took  the 
meat  and  sold  it  at  much  less  than  the  prevailing  prices,  evidence  of 
the  acts  and  statements  of  the  defendant  not  an  trial  while  selling 
the  meat  was  admissible;  the  conspiracy  not  having  terminated. 

[As  to  what  constitutes  conspiracy  and  evidence  in  prosecutions 
for  it,  see  note  in  3  Am.  St.  Eep.  474.] 

Larceny — Evidence — ^Admissibility. 

3.  Under  Section  5526,  L.  O.  L.,  giving  a  person  recording  a  brand 
the  exclusive  right  to  its  use,  and  providing  that  a  person  who  has 
had  a  brand  recorded  may  consent  .that  another  person  have  the  same 
or  a  similar  one  recorded  but  that  such  consent  must  be  in  writing, 
and  must  be  filed  with  the  county  clerk,  evidence  in  a  prosecution  for 
larceny  of  a  steer  of  assignment  of  a  brand  several  months  after  the 
date  of  larceny  was  inadmissible. 

Criminal  Law — ^Appeal — Harmless  Error — ^Admission  of  Evidence. 

4.  In  a  prosecution  for  larceny  of  a  steer,  the  admission  in  evidence 
of  an  assignment  of  the  owner's  brand  several  months  after  the  larceny 
was  harmless. 

Larceny — Evidence — ^Admissibility. 

5.  Tn  a  prosecution  for  larceny  of  a  steer,  where  the  evidence 
tends  to  show  that  the  steer  in  question  and  another  were  slaughtered 
by  defendants  at  the  same  time,  evidence  of  the  finding  of  the  hide 
and  other  parts  of  the  other  animal,  buried  near  where  parts  of  the 
steer  in  question  were  found  buried,  was  admissible. 

[As  to  animals  as  subjects  of  larceny,  see  note  in  47  Am.  Bep. 
765.] 

Criminal  Law — Trial — Instmctiona— InstmctionB  Already  Oiven. 

6.  The  court  may  instruct  the  jury  in  its  own  language,  and  if  the 
charge  properly  covers  all  the  points,  it  is  not  error  to  refuse  charges 
which  state  the  law  correctly. 

From  Crook:  William  L.  Bradshaw,  Judge. 
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Department  1.    Statement  by  Mb.  Justice  Ramsey. 

Dick  Garrett,  Bay  Clark,  and  *' Chick"  Wright  were 
indicted  for  larceny  of  a  steer.  Dick  Garrett  and  Ray 
Clark  were  arrested  and  tried.  Garrett  was  convicted 
and  sentenced  to  imprisonment  in  the  penitentiary  for 
a  term  of  not  less  than  1  nor  more  than  10  years. 
Clark  was  acquitted.  Wright  has  not  been  arrested. 
Dick  Garrett  appeals.  The  facts  are  stated  in  the 
opinion.  Affirmed.    Reheabinq  Denied. 

For  appellant  there  was  a  brief  with  oral  arguments 
by  Mr.  W.  P.  Myers  and  Mr.  Enoch  B.  Dufur. 

For  the  State  there  was  a  brief  over  the  names  of 
Mr.  Willard  H.  Wirtz,  District  Attorney,  Mr.  Wells 
A.  Bell  and  Mr.  William  H.  Wilson,  with  an  oral  argu- 
ment by  Mr.  Wirtz. 

Mr.  Justice  Ramsey  delivered  the  opinion  of  the 
court. 

The  charging  part  of  the  indictment  is  as  follows : 

*'The  said  Dick  Garrett,  Ray  Clark,  and  C.  Wright, 
on  the  1st  day  of  December,  A.  D.  1911,  in  the  said 
county  of  Crook  and  State  of  Oregon,  then  and  there 
being,  and  then  and  there  acting  together,  did  then 
and  there  unlawfully  and  feloniously  take,  steal,  drive, 
and  carry  away  one  steer,  the  personal  property  of 
H.  L.  Friday  and  Mary  Friday,  comprising  a  copart- 
nership, consisting  of  the  said  H.  L.  Friday  and  Mary 
Friday  contrary  to  the  statute  in  such  cases  made  and 
provided,  and  against  the  peace  and  dignity  of  the 
State  of  Oregon." 

The  defendant  Clark  was  acquitted,  and  the  defend- 
ant Wright  has  not  been  arrested.  The  defendant 
Garrett  was  convicted,  and  he  appeals.  There  was  no 
motion  for  a  nonsuit,  or  for  a  directed  verdict,  and 
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son,  it  does  show  the  record  of  a  brand  in  all  other  re- 
spects in  conformity  with  the  requirements  of  the 
statute.  It  shows  a  facsimile  of  the  VI  brand,  describ- 
ing it  as  being  the  letters  'V  and  *I'  placed  on  the 
left  shoulder  of  horses  and  mules  and  the  left  side  of 
cattle,  and  Geo.  S.  Richardson  as  owner.  We  think 
it  would  be  doing  violence  to  the  intent,  and  defeat 
the  manifest  purpose  of  the  statute,  to  hold  a  brand 
so  recorded  and  used  for  at  least  10  years  not  provable 
under  Section  3174,  because  the  record,  as  certified, 
fails  to  show,  in  addition  to  such  facsimile  and  descrip- 
tion, a  formal  certificate  signed  by  the  party  filing 
the  same." 

In  the  case  just  cited  the  record  stated  that  the 
brand  '*VI"  was  composed  of  the  letters  *'V''  and  **I'' 
a  fact  that  was  obvious  without  any  such  statement; 
but  it  did  not  show  that  the  owner  of  the  brand  filed 
for  record  any  certificate  showing  that  he  had  adopted 
or  claimed  said  brand.  The  Colorado  statute  required 
the  filing  of  such  a  certificate,  and  the  copy  offered  in 
evidence  failed  to  show  any  such  certificate,  but  the 
Supreme  Court  in  that  case  held  the  copy  admissible 
notwithstanding  said  defect.  The  brand  in  that  case 
had  been  filed  and  used  for  10  years  or  longer.  In 
this  case  Friday's  brand  had  been  recorded  and  used 
longer  than  that.  In  this  case  Friday  failed  to  say  in 
his  certificate  that  his  brand  was  the  capital  letter 
<<T"  inverted;  but  that  fact  was  obvious  from  an  in- 
spection of  the  certificate  and  record.  If  a  facsimile 
of  the  letter  <<T"  is  given,  it  adds  little  to  say  that 
it  is  the  letter  **T."  In  this  case  the  copy  admitted 
in  evidence  showed  a  proper  certificate,  and  the  only 
defect  alleged  against  its  sufficiency  is  its  failure  to 
state  that  the  brand  is  an  inverted  letter  T. 

The  syllabus  of  the  court  in  Brown  v.  Moss,  53  Or. 
519  (101  Fac.  207, 18  Ann.  Cas.  541),  is : 
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**The  effect  as  evidence  of  a  certified  copy  of  a  re- 
corded stock  brand  being  purely  statutory,  a  compli- 
ance with  the  statutory  requirements  is  necessary  to 
give  the  copy  such  effect. ' ' 

This  does  not  mean  that  a  strict  compliance  with  the 
statute  is  necessary.  A  substantial  compliance  with 
the  statute  is  all  that  is  required.  We  hold  that  the 
certified  copy  of  the  record  of  the  brand  showed  a  sub- 
stantial compliance  with  the  statute,  and  that  it  was 
properly  admitted  in  evidence. 

2.  The  defendant  contends  that  the  court  erred  in 
permitting  the  witnesses  Moore  and  Hammer  to  testify 
to  statements  and  actions  of  ** Chick"  Wright,  one 
of  the  defendants,  occurring  after  the  consummation 
of  the  alleged  larceny,  these  statements  and  actions 
not  occurring  in  the  presence  of  the  other  defendants, 
and  in  giving  the  charge  set  out  in  exception  25,  page 
33,  of  the  bill  of  exceptions.  The  indictment  charges 
that  the  defendants  acted  together  in  committing  the 
larceny  charged.  We  have  read  the  evidence,  and  we 
find  that  it  tends  strongly  to  show  that  this  steer  was 
killed  in  a  canyon  about  250  yards  from  the  house 
where  the  defendant  Garrett  batched  and  lived;  that 
the  defendant  Wright  was  there  staying  with  Garrett 
at  that  house  when  the  steer  was  killed;  that  the 
canyon  where  the  steer  was  killed  was  diflScult  of  access, 
and  that  there  was  no  road  there;  that  the  persons 
who  killed  the  steer  killed  another  steer  at  the  same 
time,  and  buried  their  skins,  legs,  and  intestines  there ; 
that  they  cut  the  limbs  off  a  juniper  tree  and  placed 
them  on  the  ground  and  placed  the  beef  from  these 
animals  on  the  limbs  of  the  juniper  tree,  and,  when 
they  were  through,  they  loaded  the  beef  into  a  spring 
wagon  and  hauled  it  away;  that  Wright  and  Garrett 
took  this  meat  to  different  places  and  sold  it  or  some 
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of  it  to  various  persons  for  from  five  to  eight  cents  a 
pound,  which  was  far  below  the  prevailing  prices  for 
beef  in  that  vicinity;  that  Wright  and  Garrett  were 
engaged  in  selling  this  meat,  but  not  always  together, 
and  that  Wright  made  statements  to  persons  when  at- 
tempting to  sell  meat  as  to  where  he  obtained  it,  etc., 
when  Garrett  was  not  present.    We  believe  that  the 
statements  objected  to  by  the  defendants  were  all 
made  during  the  time  when  he  was  selling  this  meat, 
and  before  it  was  all  disposed  of.     The  evidence  re- 
lied upon  to  show  the  guilt  of  Garrett  and  Wright  was 
nearly  all  circumstantial,  but  it  was  strong.     We  have 
stated  merely  what  the  evidence  tended  to  show.    There 
was  positive  evidence  showing  that  both  Garrett  and 
Wright  were  peddling  beef  at  about  half  price,  and 
that  both  made  statements  as  to  where  they  obtained 
the  beef,  and  that  their  statements  did  not  always 
agree.    Garrett  was  a  witness  in  his  own  behalf,  and 
admitted  that  he  was  ''butchering"  in  a  house  near 
the  canyon  where  this  animal  is  shown  to  have  been 
killed,  and  that  Wright  was  there  also.    He  says  that 
they  slaughtered  three  small  steers  on  the  hill  near 
where  the  steer  that  was  stolen  was  killed,  and  that 
he  and  Wright  sold  the  beef  from  these  steers,  or  most 
of  it,  about  the  time  the  steer  in  question  was  stolen; 
but  he  says  that  Judd  McPherson  owned  the  three 
steers  that  they  killed;  but  McPherson  was  not  pro- 
duced to  corroborate  him.     Garrett  testified  that  he 
knew  the  Friday  and  Cram  brands,  and  that  the  steers 
that  he  and  Wright  killed  were  not  branded  with  those 
brands.     The  evidence  tends  strongly  to  show  that 
Garrett  and  Wright  stole  and  killed  the  steer  in  ques- 
tion for  the  purpose  of  selling  the  beef  therefrom, 
and  that  they  did  so  sell  it,  and  that  it  was  while  they 
were  disposing  of  this  beef  that  Wright  made  the  state- 
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ments  objected  to.  The  evidence  tends  to  prove  that 
Garrett  and  Wright  conspired  together  to  steal  the 
steer  in  question,  to  slaughter  it,  and  to  sell  the  beef 
thereby  obtained,  and  that  they  acted  together  in  steal- 
ing and  slaughtering  the  steer  and  in  selling  the  beef. 
The  law  as  to  the  admission  in  evidence  of  the  state- 
ments of  one  conspirator  against  another  is  stated 
thus  in  2  Wharton,  Criminal  Evidence  (10  ed.),  Sec- 
tion 699 : 

*'When  the  common  enterprise  is  at  an  end, 
whether  by  accomplishment  or  abandonment,  no  one 
of  the  conspirators  is  permitted,  by  subsequent  act  or 
declaration  of  his  own,  to  affect  the  others.  His  con- 
fession, therefore,  subsequently  made,  even  though  by 
a  plea  of  guilty,  is  not  admissible  in  evidence,  as  such, 
against  any  but  himself.  *  *  But  the  mere  flight  of  a 
conspirator,  after  performance  of  an  overt  act,  does 
not  preclude  the  declarations  of  his  co-conspirators, 
immediately  after  the  act,  from  being  put  in  evidence 
against  him.  Nor  is  a  confederacy  in  larceny  ter- 
minated by  the  mere  taking.  It  continues  until  the 
articles  are  distributed.  And  in  other  offenses,  acts 
and  declarations  after  the  commission  of  the  crime 
and  until  the  purpose  of  the  conspiracy  is  complete 
are  admissible. ' ' 

In  Scott  V.  State,  30  Ala.  509,  the  court  says: 

**The  strongest  argument  for  the  plaintiff  in  error 
against  admitting  as  evidence  against  him  the  pay- 
ment of  the  double  toll  by  West  is  that  the  payment 
was  made  after  the  larceny  of  the  watch  was  in  legal 
contemplation  complete  as  to  West.  But  that  argu- 
ment, as  well  as  every  other  urged  by  the  plaintiff  in 
error,  can  be  satisfactorily  answered.  Conceding  that 
the  payment  of  the  double  toll  was  made  after  West 
had  done  enough  to  authorize  his  conviction  for  the 
larceny  of  the  watch,  yet  there  is  evidence  which  con- 
duces strongly  to  show  that  it  was  made  'while  the 
conspiracy  was  pending,  and  in  furtherance  of  the  com- 
mon design.'    The  evidence  justifies  the  conclusion 
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both  parties,  as  had  been  their  custom  for  many  years, 
and  the  evidence  showed  title  to  said  steer  to  be  in  H. 
L.  and  Mary  Friday.  When  a  person  has  recorded 
a  brand  according  to  law,  such  recording  gives  him 
the  exclusive  right  to  the  use  of  said  brand:  §  5524, 
L.  0.  L.  Section  5526,  L.  0.  L.,  provides  that  a 
person  who  has  had  a  brand  recorded  may  consent 
that  another  person  have  the  same  or  a  similar  one 
recorded;  but  such  consent  must  be  in  writing,  and 
must  be  filed  with  the  county  clerk.  There  is  nothing 
in  our  statute  to  prevent  H.  L.  and  Mary  Friday  from 
branding  the  cattle  owned  by  them  as  partners  with 
the  recorded  brand  of  H.  L.  Friday,  if  he  consents 
thereto.  Under  our  statute,  the  fact  that  an  animal 
has  been  branded  with  a  duly  recorded  brand  is  only 
prima  facie  evidence  that  said  animal  is  the  property 
of  the  recorded  owner  of  the  brand.  It  may  be  shown 
by  parol  evidence  that  the  animal  belongs  to  some 
other  person.  As  the  larceny  in  this  case  occurred 
in  November  or  December,  1911,  and  the  assignment 
of  the  brand  was  made  in  May,  1912,  we  are  unable 
to  see  how  such  assignment  could  have  any  bearing 
on  this  case.  We  think  that  it  was  not  admissible, 
but  that  its  admission  was  harmless.  We  think  that 
the  evidence  showed  beyond  any  reasonable  doubt  that 
the  steer  in  question  was  the  property  of  H.  L.  and 
Mary  Friday. 

5.  There  was  some  evidence  to  the  eflfect  that  the 
hide  and  some  other  parts  of  another  animal  were 
found  buried  near  where  parts  of  the  steer  in  question 
were  found  to  be  buried.  The  evidence  tends  to  show 
that  both  of  these  animals  were  slaughtered  at  the 
same  time,  and  that  they  were  so  connected  as  to  form 
one  transaction.  Under  such  circumstances,  it  was 
not  error  to  permit  evidence  to  show  what  had  been 
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done  there:  TJnderhill,  Criminal  Evidence  (2  ed.), 
§  88.  The  charge  of  the  court  refers  only  to  the  steer 
mentioned  in  the  indictment,  and  it  is  evident  that  the 
jury  understood  that  they  were  to  find  only  as  to  the 
larceny  of  that  steer,  and  that  they  had  nothing  to  do 
concerning  the  other  steer. 

There  are  19  assignments  of  error  in  the  appellant's 
brief;  hut  only  a  few  of  them  were  referred  to  in  the 
points  and  argument.  We  have  examined  them,  and 
we  find  no  reversible  error.  We  believe  that  the  de- 
fendant had  a  fair  and  impartial  trial. 

6.  The  court's  charge  was  full  and  fair  to  the  de- 
fendant, and  we  think  that  the  defendant  has  no  sub- 
stantial grounds  for  complaint.  The  court  has  the 
right  to  instruct  the  jury  in  its  own  language,  and  if 
the  charge  properly  covers  all  the  points,  it  is  not 
error  to  refuse  to  give  requested  charges  which  state 
the  law  correctly. 

Section  1626,  L.  0.  L.,  relating  to  appeals  in  criminal 
cases,  is  as  follows : 

**  After  hearing  the  appeal  the  court  must  give 
judgment,  without  regard  to  the  decision  of  questions 
which  were  in  the  discretion  of  the  court  ])elow,  or  to 
technical  errors,  defects^  or  exceptions  which  do  not  af- 
fect the  substantial  rights  of  the  parties." 

We  have  no  right  to  reverse  a  case  for  errors  that 
do  not  affect  the  substantial  rights  of  the  appellant. 
The  judgment  of  the  court  below  is  affirmed. 

Affirmed.     Rehbabing  Denusd. 

Mr.  Chief  Justice  McBrtde,  Mr.  Justice  Moore  and 
Mr.  Justice  Burnett  concur. 
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Argued  April  13,  reversed  May  19,  rehearing  denied  July  7,  1914. 

STEWART  V.  SPALDING.* 

(141  Pac.  1127.) 

Contracts — Constmctlon — Subject  Matter. 

1.  A  contract  for  the  construction  of  a  building  providing  that  the 
contractors  shall  provide  all  the  materials  and  perform  all  the  work, 
entered  into  pursuant  to  an  offer  of  contract  stating  that  the  con- 
tractors will  furnish  at  their  own  expense  such  machinery,  tools,  and 
equipment  as  are  necessary,  requires  the  contractors  to  furnish  such 
tools,  machinery,  and  equipment  at  their  own  expense. 

Mechanics'  Liens — Bight  to  Lien — Subject  of  Charge. 

2.  In  a  suit  to  foreclose  a  mechanic's  lien,  charges  against  defend- 
ant for  telephone  and  tools,  expressage,  postage,  hose,  rent  of  lot, 
rent  of  typewriters,  fares,  ropes,  blue-prints,  stamps,  insurance,  type- 
writer supplies,  clerk  hire,  stenographers,  hat-rack,  tools,  lunches, 
office  rent,  temporary  sheds,  bookkeeper,  premium  on  bonds,  a  suit  of 
clothes,  etc.,  were  not  proper,  and  should  be  disallowed. 

[As  to  tools  and  appliances  used  for  construction  work  as  mate- 
rials for  which  mechanics'  lien  may  be  had,  see  note  in  Ann.  Cas. 
1912B,  227.] 

Mechanics'  Liens — ^Blght  to  Lien — ^TJse  of  Labor  or  Material. 

3.  Section  7416,  L.  O.  L.,  providing  that  every  builder,  laborer,  and 
other  person  performing  labor  upon,  or  furnishing  materials  or  trans- 
porting material  to  be  used  in  the  construction  of  a  building  shall  have 
a  lien  for  work  or  labor  done  or  transportation  or  material  furnished, 
gives  a  right  of  lien  only  for  labor  or  material  furnished  for  the 
construction  of  the  building. 

[As  to  "laborer,"  "workman,"  or  "servant,"  who  is  within  the 
meaning  of  mechanic's  lien  laws,  see  note  in  32  Am.  Rep.  264.] 

Mechanics*  Liens — Proceedings  to  Perfect — Statement. 

4.  Where  a  claim  for  a  lien  mingles  in  a  lumping  sum  lienable  and 
nonlienable  items,  the  lien  is  invalid,  though,  if  the  items  appear  on 
the  face  of  the  claim  to  be  severable,  and  some  are  lienable  and  others 
are  not,  the  lien  may  be  sustained  as  to  the  former  and  rejected  as  to 
the  latter. 

Mechanics'  Lien — ^Proceedings  to  Perfect — Statement  of  Claim. 

5.  Under  Section  7420,  L.  O.  L.,  requiring  a  lien  claimant  to  file 
with  the  county  clerk  a  claim  containing  a  true  statement  of  his  de- 
mands after  deducting  all  just  credits  and  offsets,  if  a  claimant  makes 
an  honest  mistake  as  to  the  amount  paid  or  offsets,  the  mistake  will 

*On  the  question  of  the  right  to  mechanic's  lien  for  materials  used 
but  not  incorporated  in  structure,  see  note  in  36  L.  R.  A.  (N.  S.)  866. 

And  as  to  the  right  to  mechanic's  lien  for  materials  furnished  for 
structure,  but  not  actually  used,  generally,  see  note  in  31  L.  R.  A. 
(N.  S.)  749. 

On  the  effect  of  filing  excessive  lien,  see  note  in  29  L.  B.  A.  (N.  8.) 
306,  Bepobtib. 
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not  vitiate  his  licB,  but,  where  the  mistake  is  not  made  bona  fide, 
it  vitiates  the  lien. 

Mechanics'  Liens — Statement  of  Claim — "True  Statement.** 

6.  A  statement  of  a  claim  for  lien  in  which  lienable  and  nonlien- 
able  items  are  merged  in  a  lumping  sum  is  not  a  "true  statement/' 
within  Section  7420,  L.  O.  L.,  requiring  the  claimant  to  file  a  claim 
containing  a  true  statement  of  his  demand. 

Contracts — Construction — ^Building  Contract — ^Payment  of  Compensa- 
tion. 

7.  A  building  contract  requiring  compensation  to  be  paid  in 
monthly  payments  ''based  on  the  estimated  value  of  the  material  and 
labor  incorporated  in  the  building"  indicates  that  the  only  material 
and  labor  to  be  paid  for  was  that  which  was  incorporated  in  the 
building. 

Medianlcs'  Uens — Enforcement — SnAciency  of  Erldence. 

8.  In  a  suit  to  enforce  a  mechanic's  lien,  evidence  held  to  show 
that  items  for  machinery  and  equipment,  for  postage,  telephone,  clerk 
hire,  a  suit  of  clothes,  and  the  like  were  not  included  in  the  claim  in 
good  faith. 

From  Multnomah :  William  N.  Gatens,  Judge. 

Department  1.     Statement  by  Mr.  Justice  Ramsey. 

This  is  a  suit  in  equity  by  A.  M.  Stewart  and  James 
C.  Stewart,  copartners  doing  business  under  the  firm 
name  and  style  of  James  Stewart  &  Co.,  against  Z.  S. 
Spalding  and  the  Spalding  Company,  a  corporation, 
and  the  Northwestern  Mutual  Life  Insurance  Com- 
pany of  Milwaukee,  Wisconsin,  a  corporation,  and  H. 
J.  Fisher,  M.  G.  Thorsen  and  C.  J.  Smith,  copartners 
under  the  firm  name  and  style  of  Fisher,  Thorsen  & 
Company,  for  the  recovery  of  $56,602.39,  and  for  the 
foreclosure  of  a  lien  therefor  for  labor  and  material 
upon  a  building  and  the  grounds  upon  which  it  stands, 
in  the  City  of  Portland.  There  was  a  decree  for  the 
plaintiffs  in  the  court  below.  The  plaintiffs  appeal, 
and  Z.  S.  Spalding,  the  Spalding  Company,  and  the 
Northwestern  Mutual  Life  Insurance  Company,  de- 
fendants, also  appeal  from  parts  of  the  decree  ren- 
dered. The  facts  are  set  forth  in  the  opinion  of  the 
court,  Eeversed.     Suit  Dismissed. 
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For  plaintiflfs  and  appellants  there  was  a  brief  over 
the  name  of  Messrs,  Teal,  Minor  <6  Winfree,  with  an 
oral  argument  by  Mr.  Wirt  Minor. 

For  Z.  S.  Spalding  and  the  Spalding  Company,  de- 
fendants and  cross-appellants,  there  was  a  brief  with 
oral  arguments  by  Messrs.  Wilbur  &  Spencer. 

For  the  Northwestern  Mutual  Life  Insurance  Com- 
pany, of  Milwaukee,  Wisconsin,  defendant  and  cross- 
appellant,  there  was  a  brief  with  oral  arguments,  by 
Mr.  Whitney  L.  Boise  and  Mr.  John  T.  McKee. 

For  respondent,  Fisher,  Thorsen  &  Co.,  there  was  a 
brief  over  the  names  of  Mr.  Claude  Strahan  and  Mr. 
C.  A.  Shepard,  with  an  oral  argument  by  Mr.  Strahan. 

Mb.  Justice  Bamsey  delivered  the  opinion  of  the 
court 

On  the  3d  day  of  February,  1912,  the  plaintiffs  filed 
their  amended  complaint  in  this  suit,  and  this  pleading 
will  be  referred  to  herein  as  the  complaint.  The  plain- 
tiffs and  Z.  S.  Spalding  entered  into  a  written  contract, 
bearing  date  of  July  29,  1909,  for  the  construction,  by 
the  plaintiffs  for  the  defendant,  of  a  large  building 
upon  lots  3  and  4  in  block  47  of  the  City  of  Portland 
(except  the  interior  finish  and  vault  of  the  banking 
room  and  such  other  parts  or  items  as  are  specifically 
excepted  in  the  drawings  and  specifications) ;  and  all 
the  material  and  work  in  said  building  was  to  be 
furnished  as  shown  by  the  drawings  and  described  in 
the  specifications  prepared  by  Cass  Gilbert,  architect, 
which  drawings  and  specifications  were  identified  by  the 
parties  to  said  contract,  and  made  a  part  thereof.  In 
said  contract  it  was  pro\dded,  inter  alia,  that  altera- 
tions might  be  made  in  the  work  and  in  said  building 
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to  be  erected,  and  that,  if  such  alterations  should  be 
made,  the  plaintiffs  should  provide  all  the  materials 
and  perform  all  the  work  therefor. 

By  said  contract  the  plaintiffs  agreed  to  provide  all 
materials  and  perform  all  the  work  for  the  general 
construction  of  said  building.  By  said  contract  it  is 
provided,  among  other  things,  that  the  sum  to  be  paid 
by  the  defendant  Z.  S.  Spalding  to  the  plaintiffs  for 
said  work  and  materials  should  be  $482,314,  plus  the 
contractors*  commission  of  $38,000;  the  total  of  said 
two  items  being  $520,314. 

It  was  provided,  also,  by  said  contract,  that  if  the 
plaintiffs  should  be  able  to  secure  lower  prices,  bring- 
ing the  total  cost  of  said  materials  and  labor  less  than 
the  said  sum  of  $482,314,  without  modifying  the  quality 
or  extent  of  the  material  or  labor,  then,  for  any  such 
reduction  below  the  snm  of  $482,314,  that  should  be 
made  upon  the  cost  of  items,  specified  at  the  time  of 
said  contract  as  included  in  said  sum,  there  should  be 
paid  to  the  plaintiffs,  by  said  Z.  S.  Spalding,  an  extra 
commission  of  10  per  cent  on  the  amount  saved  to  the 
owner,  subject,  however,  to  additions  and  deductions, 
as  provided  in  said  contract ;  and  that  said  sum  should 
be  paid  by  said  Z.  S.  Spalding  to  the  plaintiffs  in  cur- 
rent fmids,  and  only  upon  certificates  of  the  architect, 
as  follows,  that  is  to  say :  In  monthly  payments  based 
upon  the  estimated  value  of  materials  and  labor  in- 
corporated in  said  building,  less  10  per  cent,  which 
shonld  be  retained  until  completion,  and  should  be 
made  a  part  of  the  final  payment,  said  estimates  to  be 
subject  to  the  approval  and  certification  of  the  archi- 
tect, the  plaintiffs*  commission  also  to  be  paid  in  install- 
ments, based  upon  the  value  of  the  material  and  labor 
incorporated  in  said  building,  as  certified  by  the  archi- 
tect,   and   that,    should   the   contractors   earn    extra 
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commission,  as  provided  by  said  contract,  said  commis- 
sions should  be  paid  in  the  final  settlement,  the  plain- 
tiffs to  submit  all  proposals,  estimates,  bids,  and  bills 
of  subcontractors  on  work,  whenever  requested  by  the 
architect  or  owner,  and  to  submit  monthly  statements 
to  the  architect,  showing  the  amount  of  material  and 
labor  incorporated,  and  the  amount  paid  for  the  same, 
the  final  payment  to  be  made  upon  satisfactory  com- 
pletion of  the  work  included  in  the  contract,  and  all 
payments  to  be  due  when  certificates  for  the  same  were 
issued. 

After  alleging,  in  substance,  the  foregoing  facts,  the 
complaint  alleges  also  that,  in  pursuance  of  said  con- 
tract, the  plaintiffs  did  provide  all  the  materials  and 
performed  all  the  work  for  the  construction  and  com- 
pletion of  said  building,  and  provided  said  materials 
and  performed  said  work,  as  shown  by  the  drawings 
and  described  in  the  specifications,  made  a  part  of  said 
contract,  and  have  done  and  performed  all  things 
which  the  plaintiffs  agreed  to  do  in  and  by  the  terms 
of  said  contract. 

The  complaint  alleges  also  that  a  number  of  altera- 
tions were  made  in  the  materials  to  be  used  and  the 
work  to  be  done  in  the  construction  and  completion  of 
said  building,  in  accordance  with  the  terms  of  said 
contract,  and  that  the  plaintiffs  provided  all  the  mate- 
rial and  work  for  such  alterations,  in  pursuance  of  said 
contract. 

The  complaint  alleges  also  that  at  the  date  of  the 
execution  of  said  contract  the  defendant  Z.  S.  Spald- 
ing was  the  owner  and  reputed  owner  of  the  lands  on 
which  said  building  was  constructed,  and  of  the  build- 
ing which  the  plaintiffs  constructed  thereon,  until  after 
the  plaintiffs  had  commenced  the  execution  of  said 
contract,  and  had  provided  a  large  quantity  of  mate- 
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rials  and  performed  a  great  deal  of  labor  for  the  con- 
struction and  completion  of  said  building,  and  until 
he  conveyed  said  lands  and  the  building  being  con- 
structed thereon  to  the  defendant,  the  Spalding  Com- 
pany, and  that  since  said  conveyance  the  Spalding 
Company,  trustee,  has  been  the  owner  and  reputed 
owner  of  said  lands  and  said  building. 

The  complaint  alleges  that,  pursuant  to  said  con- 
tract, the  plaintiffs  provided  materials  and  performed 
labor  in  the  construction  and  completion  of  said  build- 
ing of  the  reasonable  value  of  $451,888.88,  and  that  said 
materials  provided  and  labor  performed  were  pro- 
vided and  performed  in  pursuance  of  said  contract, 
and  were  actually  provided  and  performed  in  the  con- 
struction and  completion  of  said  building,  upon  the 
lands  above  described,  and  the  said  materials  were 
used  in  the  construction  and  completion  of  said  build- 
ing, and  the  said  labor  performed  in  the  construction 
and  completion  of  said  building. 

The  complaint  alleges  also  that,  in  addition  to  said 
sum  of  $451,888.88  for  the  materials  provided  and 
labor  performed  for  the  construction  of  the  building, 
the  plaintiffs  are  entitled,  in  pursuance  of  said  con- 
tract, to  commissions  as  fixed  by  said  contract,  amount- 
ing to  $38,000. 

The  complaint  alleges  also  that  alterations  were 
made  in  said  building,  and  that  the  plaintiffs  provided 
the  materials  and  labor  for  constructing  and  complet- 
ing said  alterations,  in  pursuance  of  said  contract,  and 
that  the  actual  cost  of  such  alterations  so  made  was 
$62,983.18,  and  that  the  plaintiffs  actually  provided 
said  materials  and  performed  said  labor  in  construct- 
ing said  alterations,  in  addition  to  the  sum  paid  for 
materials  provided  and  labor  performed  in  the  con- 
struction and  completion  of  said  building,  in  pursu- 
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that  it  was  sent  to  the  defendant  Z.  S.  Spalding,  and 
that  it  was  not  executed  or  delivered  to  the  plaintiffs, 
for  the  reason  that  the  plaintiffs  had  not  completed 
their  contract  in  accordance  with  the  plans  and  speci- 
fications of  the  contract;  that  the  work  and  material 
were  unsatisfactory  to  said  architect,  and  to  the  de- 
fendants; and  that  said  building  had  not  been  com- 
pleted according  to  the  contract. 

The  answer  alleges  that  the  execution  of  a  final  cer- 
tificate by  the  architect  under  the  circumstances  would 
have  been,  and  was,  a  gross  and  palpable  mistake,  and 
error  on  the  part  of  the  architect,  etc.  The  answer 
denies  the  validity  of  the  lien  claimed  by  the  plaintiffs, 
and  sets  out  in  detail  facts  impeaching  said  lien.  The 
reply  denies  most  of  the  affirmative  matter  of  the  an- 
swer, and  then  sets  out,  at  great  length,  affirmative 
matter. 

In  the  court  below  this  case  was  referred  to  a  referee 
to  take  the  evidence,  and  to  make  findings  of  fact  and 
law,  and  the  referee  found  for  the  plaintiffs,  but  re- 
jected a  considerable  part  of  the  plaintiffs'  claim,  and 
the  court  below  modified  the  finding  of  the  referee  and 
rejected  other  portions  of  the  plaintiffs'  account. 

The  court  below  found  that  the  cost  of  said  building:, 
including  certain  items  improperly  charged,  was  as 
follows : 

Total   cost   of   materials   and   labor   per- 
formed  in   pursuance   of   the   original 

contract $451,888  88 

Total  cost  of  alterations 62,983  18 

Commissions  to  plaintiffs 47,395  36 


$562,267  42 

The  court  below  deducted  from  the  above  amount 
items  erroneously  charged,  amounting  to  $6,919.44,  and 
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$6,588.75  for  loss  of  rents,  and  some  other  small  items, 
and  found  a  balance  due  plaintiffs  amounting  to 
$42,624.20.  The  court  below  also  allowed  $3,000  as 
attorney's  fees. 

1.  Counsel  for  Z.  S.  Spalding  and  the  Spalding  Com- 
pany contend  that  the  lien  claimed  by  the  plaintiffs  is 
invalid,  because  it  includes  many  items  for  which  Col. 
Spalding  did  not  owe  the  plaintiffs  and  items  that  are 
not  lienable,  and  that  the  claim  of  lien  is  for  a  lump- 
ing sum.  In  the  claim  of  lien,  the  demands  that  are 
the  basis  of  this  claim  of  lien  are  stated  as  follows : 

To  labor  and  material  furnished  account 

of  general  contract $451,888  88 

To  labor  arid  materials  furnished  account 

of  alterations 62,983  18 

To  commission  on  general  contract* 38,000  00 

To   compensation  for  materials  provided 

and  work  performed  on  alterations . .       6,352  85 

To  commission  for  saving  effected 3,042  51 

$562,267  42 
By  credit  for  payments  on  account 505,665  03 

Balance  due $56,602  39 

The  lien  is  claimed  for  this  balance  of  $56,602.39. 
It  is  a  lumping  sum. 

By  Article  1  of  the  contract  for  the  construction  of 
said  building  it  is  provided  that : 

''The  contractors  [the  plaintiffs]  shall  and  will  pro- 
vide all  the  materials  and  perform  all  the  work  for  the 
general  construction  and  completion  of  the  Spalding 
Building,''  etc. 

Article  9  of  said  contract  provided,  inter  alia: 

'*It  is  hereby  mutually  agreed  between  the  parties 
hereto  that  the  sum  to  be  paid  by  the  owner  to  the  con- 
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tractors  for  said  work  and  materials  shall  be  four 
hundred  eighty-two  thousand  three  hundred  and  four- 
teen dollars  ($482,314.00),  plus  the  contractors'  com- 
mission of  thirty-eight  thousand  dollars  ($38,000.00) 
(total  $520,314.00).  And  should  the  contractors  be 
able  to  secure  lower  prices,  bringing  the  total  cost  of 
said  materials  and  labor  to  less  than  said  $482,314, 
without  modifying  the  quality  or  extent  of  the  mate- 
rial or  labor,  then  for  any  such  reduction  below  the 
sum  of  $482,314,  that  may  be  made,  upon  the  cost  of 
items  now  specified  as  included  in  said  sum,  an  extra 
commission  of  10  per  cent  shall  be  paid  by  the  owner 
to  the  contractors  on  the  amount  so  saved  to  the  owner, 
subject  to  additions  and  deductions  as  hereinbefore 
provided,"  etc. 

The  drawings  and  specifications  are  made  a  part  of 
the  contract.  The  specifications  contain  the  following 
provision : 

*'The  contractor  is  to  provide  derricks,  hoists,  ma- 
chinery, scaffolding,  tools  and  appliances  of  every 
description  required  for  the  proper  execution  of  this 
work  (which  must  be  such  as,  in  the  opinion  of  the 
architect,  are  suflScient,  and  suitable  for  their  pur- 
poses), and  shall  maintain  all  in  good  order,  and  bo 
solely  responsible  for  the  safety,  use,  and  care  of  the 
same,  and  remove  all  when  not  further  required/' 

On  July  29,  1909,  the  plaintiffs  wrote  Col.  Spalding 
a  letter,  making  two  offers  for  the  construction  of  the 
building.  One  offer  was  to  construct  the  building  for 
$530,545.  The  other  offer,  which  appears  to  have  been 
accepted,  is  as  follows : 

**(2)  We  will  erect  this  building  on  a  percentage 
basis,  you  paying  only  the  exact  cost  of  the  building, 
with  changes  made  in  the  plans  and  specifications,  as 
estimated,  four  hundred  eighty-two  thousand  three 
hundred  and  fourteen  dollars  ($482,314) ;  you  paying 
us  for  our  services  eight  per  cent  of  the  actual  cost  of 
the  building,  or,  if  you  prefer,  we  will  make  a  fixed 
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commission  of  thirty-eight  thousand  dollars  ($38,000) 
on  the  building  erected  in  accordance  with  the  changes 
now  outlined,  subject  to  any  increase  for  additional 
work  done,  not  now  determined  upon ;  our  employment 
under  this  proposition  being  arranged  practically  in 
accordance  with  the  contract  which  I  showed  you  some 
months  ago,  made  between  us  and  the  owners  of  the 
First  National  Bank  Building,  Denver,  which  we  are 
now  erecting,  which  contract  provides  that  we  shall 
furnish  at  our  expense  such  machinery,  tools  a/nd 
equipment  as  are  necessary  for  the  prompt  erection  of 
the  building  J  that  we  will  make  every  effort  and  adopt 
every  practical  means  to  reduce  the  cost  of  the  build- 
ing as  far  as  possible ;  *  *  that  we  will  erect  the  build- 
ing in  accordance  with  the  plans  and  specifications 
proposed  by,  and  satisfactorily  to,  Cass  Gilbert,  Esq., 
architect/' 

When  counsel  for  the  plaintiffs  offered  said  letter  in 
evidence,  he  said  it  was  the  basis  for  this  contract. 
Said  letter  shows  that  the  plaintiffs  desired  Col.  Spald- 
ing to  understand  that  they  would  furnish  at  their 
own  expense  all  tools,  machinery,  and  equipment  neces- 
sary to  be  used  in  the  construction  of  the  building. 
Both  the  referee  and  the  court  below  construed  the  con- 
tract as  requiring  the  plaintiffs  to  furnish,  at  their 
own  expense,  all  tools,  machinery,  and  equipment 
necessary  to  be  used  in  erecting  said  building,  and  we 
hold  that  such  is  the  meaning  of  the  contract. 

The  evidence  shows  that  the  plaintiffs  included  in 
the  account  set  forth  in  their  claim  of  lien  the  sum  of 
$2,901.31,  charged  by  them  to  Col.  Spalding  for  freight 
on  derricks  and  other  machinery,  and  the  cost  of 
machinery,  tools,  and  appliances  used  by  them  in  erect- 
ing said  building.  Both  the  referee  and  the  court 
below  held  that  this  item  of  $2,901.31  was  an  improper 
charge,  and  we  affirm  that  holding.  This  item  covers 
the  tools,  machinery,  and  equipment  that  the  plaintiffs 
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said,  in  effect,  by  their  letter  quoted  supra,  they  would 
furnish  at  their  own  expense.  In  view  of  the  facts 
relating  to  these  items,  we  are  unable  to  hold  that  said 
items  were  included  in  said  claim  for  lien  in  good  faith. 

2.  The  court  below  held  also  that  the  plaintiffs  in- 
cluded in  their  account  set  out  in  said  claim  for  lien 
items,  aggregating  $4,018.13,  which  the  defendants  did 
not  owe  them,  and  we  aflSrm  this  holding  also.  These 
items  are  set  out  in  the  finding  of  the  court  below,  and 
are  printed  on  pages  168  to  173,  inclusive,  in  the  ab- 
stract. This  amount  of  $4,018.13  includes  charges  for 
telephone  and  tools,  expressage,  postage,  hose,  rent 
of  lot,  rent  of  typewriters,  fares,  ropes,  blue-prints, 
stamps,  insurance,  typewriter  supplies,  many  items  for 
clerk  hire  and  stenographers,  hat-rack,  towels,  lunches, 
office  rent,  temporary  sheds,  bookkeeper,  premium  on 
bonds,  for  a  suit  of  clothes,  etc.  We  approve  the  find- 
ing of  the  court  below  that  these  items  were  not  prop- 
erly chargeable  to  Col.  Spalding  or  the  Spalding 
Company. 

The  court  below  found  also  that  Col.  Spalding  was 
entitled  to  a  credit  of  $6,588.75  for  loss  of  rents  caused 
by  the  failure  of  the  plaintiffs  to  complete  the  building 
within  the  time  provided  by  the  contract ;  but  the  plain- 
tiffs gave  no  credit  whatever  in  their  claim  for  loss  of 
rents. 

3, 4.  Section  7416,  L.  0.  L.,  says : 

''Every  •  *  builder,  contractor,  lumber  merchant, 
laborer  *  *  and  other  person  performing  labor  upon 
or  furnishing  material,  or  transporting  or  hauling  any 
material  of  any  kind  to  be  used  in  the  construction, 
alteration,  or  repair  *  *  of  any  building,  *  *  shall 
have  a  lien  upon  the  same  for  the  work  or  labor  done 
or  transportation  or  material  furnished  at  the  instance 
of  the  owner  of  the  building/*  etc. 
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This  statute  gives  a  right  of  lien  for  labor  of  mate- 
rial furnished  for  the  construction  of  a  building.  The 
items  going  into  the  lien  must  be  either  for  labor  or 
for  material  for  the  building. 

In  Stimson  Co.  v.  Los  Angeles  Traction  Co.,  141  Cal. 
30  (74  Pac.  357),  the  court  says: 

* '  It  is  settled  by  many  decisions  in  this  state  that,  to 
entitle  a  materialman  to  a  lien,  under  Section  1183, 
Code  of  Civil  Procedure,  the  materials  must  be  fur- 
nished to  be  used,  and  must  actually  be  used,  in  the 
construction  of  the  building  or  other  structure  against 
which  the  lien  is  sought  to  be  enforced,  *  *  and  this, 
we  understand,  means  that  the  materials  must  be  used, 
not  merely  in  the  process  of  construction,  but  *in  the 
structure';  that  is  to  say,  they  must  be  used  as  the 
materials  of  which  it  is  constructed.  *  *  The  case,  we 
think,  comes  clearly  within  the  application  of  this  prin- 
ciple. The  temporary  structure  was  put  in  merely  for 
the  purpose  of  supporting  the  track  until  the  steel 
necessary  for  its  permanent  support  could  be  obtained. 
This  was  done  by  the  contractors  on  their  own  account. 
*  •  The  temporary  structure  was  therefore  not  a  part 
of  the  bridge,  either  as  contracted  for  or  as  actually 
completed;  but  it  remained  the  property  of  the  con- 
tractors, who  were  entitled  to  remove  it.  Hence 
neither  the  contractors  nor  the  plaintiff  as  furnisher 
of  the  materials  for  it  became  entitled  to  a  lien." 

In  Edgar  v.  Salisbury  et  al.,  17  Mo.  272,  the  court 
says: 

**When  a  mechanic  or  other  person  claims  to  have  a 
lien  upon  a  building,  he  is  to  file  a  just  and  true  ac- 
count of  the  demand  due  him,  after  all  credits  are 
given,  and  that  account  must  appear  to  be  for  work  or 
materials  for  which  the  statute  gives  a  lien,  and,  if  in 
a  demand  upon  a  single  item  of  charge,  any  services 
for  which  he  might  have  a  lien  are  combined  with  other 
charges  for  which  no  lien  is  given,  the  whole  benefit  of 
the  act  will  be  lost. '  * 
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In  Nelson  v.  Withrow,  14  Mo.  App.  276,  the  court 
says: 

*  *  The  principal  item  of  the  account  filed  hy  the  plain- 
tiff as  the  basis  of  his  claim  for  a  mechanic's  lien  was 
a  lumping  charge  of  $1,900,  for  'carpenter  work  fur- 
nished •  •  as  per  contract.'  The  contract,  when  put 
in  evidence,  disclosed  the  fact  that  this  item  was  not 
alone  for  carpenter  work,  for  which  the  law  gives  a 
lien,  but  that  it  was  also  for  superintending,  for  which 
the  law  gives  no  lien.  *  *  The  contract  did  not  set  out 
how  much  was  to  be  paid  for  doing  the  carpenter  work, 
and  how  much  was  for  superintending.  *  *  The  prin- 
ciple of  these  decisions  is  that  where  an  account  filed 
as  a  basis  of  a  claim  for  a  mechanic's  lien  contains  a 
lumping  charge,  in  which  is  mingled  an  item  for  which 
the  law  gives  no  lien,  the  statute  has  not  been  com- 
plied with,  and  no  lien  is  acquired  in  respect  of  such 
item. ' ' 

The  court  below  held  in  that  case  that  the  attempted 
lien  was  wholly  invalid,  and  that  the  defect  could  not 
be  cured  by  oral  evidence  from  which  the  jury  might 
separate  the  lienable  from  nonlienable  items. 

In  2  Jones,  Liens,  Section  1419,  the  author  says : 

*'An  account  containing  a  lumping  charge  in  which 
is  mingled  an  item  for  which  no  lien  is  given  will  not 
support  a  lien ;  and  the  defect  cannot  be  cured  by  oral 
evidence  from  which  a  jury  may  separate  items  for 
which  a  lien  is  given  from  those  for  which  a  lien  is  not 
given. ' ' 

In  Kezartee  v.  Marks  &  Co.,  15  Or.  538  (16  Pac. 

412),  the  court  says: 

**  Counsel  for  appellants  object  specially  to  the  claim 
of  Beardsley,  for  the  reason  that  it  is  for  materials 
used  in  the  *  *  construction  of  a  fence,  *  *  The  liens 
under  this  statute  are  specific;  that  is,  they  extend  to 
the  particular  structure,  building,  or  erection  in  or 
upon  which  the  particular  materials  were  used ;  or  the 
particular  labor  was  performed.    In  this  case  Mr. 
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Beard sley  had  a  lien  upon  the  fence  for  the  materials 
furnished  and  used  in  its  construction,  and  he  had  an- 
other lien  upon  the  house  for  the  materials  used  in  its 
repairs  and  construction;  but  he  had  no  lien  upon  the 
fence  for  materials  used  in  the  house,  nor  upon  the 
house  for  materials  used  in  the  fence.  *  *  The  decree 
must  be  so  modified  as  to  exclude  Beardsley's  claim/' 
etc. 

In  Harrishurg  Lumber  Co.  v.  Washhurn,  29  Or.  164 
(44  Pac.  392),  the  court  says: 

**It  is  admitted  that  a  portion  of  the  material  for 
which  the  lien  of  the  Harrisburg  Lumber  Company  is 
claimed  was  furnished  to  be  used  in  the  construction 
of  a  sidewalk  around  the  lots  upon  which  the  church  is 
erected  and,  as  the  sidewalk  forms  no  part  of  the 
'building,*  no  lien  could  attach  *  *  under  a  claim  for 
material  furnished  to  be  used  for  such  purposes.  Had 
the  claim  contained  a  lumping  charge  of  the  amount 
demanded,  and  there  were  no  means  of  ascertaining 
from  the  notice  itself  the  quantity  and  value  of  the 
lumber  used  in  building  the  sidewalk,  the  lien  would 
be  defeated. '* 

In  Hughes  v.  Lansing,  34  Or.  124  (55  Pac.  97,  75  Am. 
St.  Rep.  574),  the  court  says: 

*'It  is  claimed  that  some  of  the  lumber  obtained  and 
used  by  Plumber  &  Ault  in  Lansing's  building  was 
furnished  after  the  waiver,  and  that  the  lien  for  the 
price  thereof  could  not  be  affected  thereby.  But,  how- 
ever that  may  be,  it  is  utterly  impossible  to  segregate 
the  lienable  items,  if  such  there  be,  from  the  nonlien- 
able  items,  in  the  account  set  forth  in  the  claim  of 
lien,  which  is  therefore  unavailing  for  the  purpose 
intended. ' ' 

5.  Section  7420,  L.  0.  L.,  requires  every  person 
claiming  the  benefit  of  the  law  to  file  with  the  county 
clerk  *'a  claim  containing  a  true  statement  of  his 
demand,  after  deducting  all  just  credits  and  offsets. ' ' 
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If  a  claimant  makes  an  honest  mistake  as  to  the 
amount  of  his  claim,  or  as  to  the  amounts  that  have 
been  paid  or  as  to  the  amount  of  the  offsets,  such  a 
mistake  will  not  vitiate  his  claim  of  lien :  Cooper  Mfg. 
Co.  V.  Delahunt,  36  Or.  407  (51  Pac.  649,  60  Pac.  1) ; 
Rowland  v.  Harman,  24  Or.  529  (34  Pac.  357). 

But  where  the  mistake  as  to  the  amount  of  the  lien 
is  not  made  bona  fide,  it  vitiates  the  lien:  Gordon  v. 
Deal,  23  Or.  153  (31  Pac.  287).  The  authorities  cited 
supra  show  that,  where  a  mechanic  or  a  materialman 
makes  his  claim  for  a  lien  in  a  lumping  sum  and  min- 
gles lienable  and  nonlienable  items  in  the  claim,  he 
fails  to  comply  with  the  statute,  and  his  supposed  lien 
is  invalid.  If,  however,  he  sets  out  in  his  claim  of  lien 
the  items  makyig  up  the  amount  of  his  demand  in  such 
a  manner  that  the  items  appear  on  the  face  of  his  claim 
to  be  severable,  and  some  of  the  items  are  lienable  and 
others  are  not,  the  lien  may  be  sustained  as  to  the  lien- 
able items  and  rejected  as  to  those  that  are  nonlienable. 

The  rule  appears  to  be  settled  in  this  state  that, 
where  the  lien  is  claimed  for  a  lumping  sum,  and  lien- 
able and  nonlienable  items  of  account  are  mingled  to- 
gether to  make  up  the  lumping  sum,  the  lien  is  invalid ; 
but  where  the  mistake  is  as  to  the  value  of  services  or 
material,  or  as  to  the  amount  of  credits  allowed,  and 
the  claimant  makes  an  honest  mistake,  his  error  will 
not  vitiate  his  lien  for  the  amount  actually  due  him. 
There  is  not  unfrequently  more  or  less  honest  dis- 
agreement as  to  the  value  of  work  or  material,  and 
sometimes  as  to  the  credits  that  should  be  allowed  in 
a  statement  of  demand  in  a  claim  for  a  lien,  and  hence 
the  courts,  in  such  cases,  sustain  liens  for  the  amounts 
actually  due. 

When,  however,  a  lien  is  claimed  for  a  lumping  sum, 
and  lienable,  and  also  nonlienable,  items  are  mingled 
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together  to  make  up  the  lumping  sum  for  which  the 
lien  is  claimed,  and  there  is  no  separation  in  the  state- 
ment of  the  demand  of  the  lienable  from  the  nonlien- 
able  part  of  the  lumping  sum,  the  supposed  lien  is 
invalid,  and  the  defect  cannot  be  cured  by  parol  proof 
showing  the  part  that  is  lienable  and  separating  it 
from  the  nonlienable  portion  of  the  lumping  demand. 

6.  A  statement  of  the  demand  for  a  lien  in  which 
lienable  and  nonlienable  items  are  merged  in  a  lump- 
ing sum  is  not  **a  true  statement**  of  the  claimants' 
demand,  within  the  meaning  of  the  statute. 

7.  Article  9  of  the  contract  provides  for  payment  for 
the  construction  of  the  building.  It  provides  commis- 
sions to  be  paid  the  plaintiffs  for  their  services,  and 
also  for  the  work  and  materials  furnished,  and  it 
requires  payments  to  be  made  as  follows : 

**In  monthly  payments,  based  upon  the  estimated 
value  of  the  material  and  labor  incorporated  in  the 
building.** 

This  indicates  that  the  only  material  and  labor  to 
be  paid  for  was  that  which  was  *  incorporated  in  the 
building.  *  * 

We  find  that  the  charges  **for  freight  on  derricks 
and  other  machinery  and  the  cost  of  machinery,  tools, 
and  appliances,  amounting  to  $2,901.31,**  and  also  the 
other  items  referred  to  supra,  amounting  to  the  sum 
of  $4,018.13,  disallowed  by  the  court  below,  were  not 
owing  from  Col.  Spalding  or  the  Spalding  Company 
to  the  plaintiffs,  and  that  said  items  were  not  lienable, 
and  that  they  were  included  in  the  demand  set  forth  in 
the  claim  of  lien,  and  that  said  demand  was  not  item- 
ized in  such  a  manner  that  the  lienable  part  thereof 
can  be  separated  from  the  nonlienable  portion. 

8.  We  are  unable  to  find  from  the  evidence  that  said 
items  were  included  in  said  amount  in  good  faith.     The 
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approval  of  said  items  by  the  architect  was  a  gross 
and  palpable  error.  In  the  plaintiffs '  letter  of  July 
29,  1909,  making  the  offer  to  construct  said  building, 
they  said,  in  effect,  that  they  would  furnish,  at  their 
own  expense,  the  items  making  up  said  charge  of 
$2,901.31,  and  we  think  that  the  contract  requires  them 
to  do  that.  We  do  not  believe  that  they  acted  in  good 
faith  in  charging  for  said  items.  When  they  charged 
for  postage,  telephone,  rent  of  typewriters,  rent  of 
storage  lot,  express  and  fares,  blue-prints,  rope,  clerk 
hire,  for  services  of  stenographers,  timekeeper,  hat- 
rack,  carfare,  temporary  oflBces,  temporary  sheds, 
administration,  premium  on  bonds,  and  for  a  suit  of 
clothes,  and  the  like,  we  are  constrained  to  believe  that 
they  were  not  acting  bona  fide. 

Following  the  rule  settled  by  previous  decisions  of 
this  court,  we  are  constrained  to  hold  that  the  plain- 
tiffs '  supposed  lien  is  wholly  invalid,  and  that  for  that 
reason  this  suit  cannot  be  maintained.  The  plaintiffs 
can  litigate  their  demand  in  an  action  in  which  their 
grievances  against  the  defendants  can  be  settled. 

The  decree  of  the  court  below  is  reversed  and  this 
suit  is  dismissed  without  prejudice. 

Beversed.    Suit  Dismissed. 

Mr.  Chief  Justice  McBride,  Mr.  Justice  Burnett 
and  Mr.  Justice  Moore  concur. 
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SMITH  V.  SMITH. 

(141  Pac.  1199.) 

From  Washington :  James  U.  Campbell,  Judge. 

Department  2.    Statement  by  Mb.  Justice  Eakin. 

This  is  an  action  by  Vienna  A.  Smith  against 
Ambrose  D.  Smith  for  divorce.  Defendant  in  his 
answer,  by  way  of  counterclaim,  also  seeks  a  divorce. 

The  plaintiflF  and  defendant  were  married  in  De- 
cember, 1898.  Two  months  after  their  marriage 
defendant  took  plaintiff  to  a  logging  camp  up  the 
Tualatin  River,  where  she  cooked  for  from  10  to  15 
men  until  1911,  and  without  assistance  until  1903, 
doing  all  the  washing,  and  living  in  a  scow  and  in  a 
cabin  in  the  timber.  He  was  a  stockholder  in  a  sawmill 
at  Tualatin,  handling  the  logging  part  of  the  business, 
and  at  no  time,  until  1911,  did  he  provide  a  suitable 
dwelling  in  which  to  live,  to  plaintiff's  great  humilia- 
tion. She  complains  that  he  has  failed  to  treat  her 
as  a  wife  should  be  treated,  has  shown  no  affection  for 
her,  used  profane  language  to  and  in  the  presence  of 
plaintiff,  and  has  shown  by  his  conduct  that  he 
married  her  to  secure  a  cook  and  servant,  and  not  a 
life  companion;  that  in  June,  1912,  he  called  plaintiff 
up  in  the  night  and  became  very  angry,  used  vile  lan- 
guage to  her,  called  her  unspeakable  names,  accused 
her  of  infidelity,  and,  saying  he  would  leave  her  for 
good,  left  the  house,  causing  her  great  mental  anguish 
and  her  health  to  be  impaired ;  and  that  all  of  his  said 
actions  were  for  the  purpose  of  rendering  her  life 
burdensome.  Defendant's  stock  in  the  lumber  com- 
pany is  of  the  approximate  value  of  $25,000.    By  his 
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counterclaim  he  accuses  plaintiff  of  cruel  and  inhuman 
treatment,  rendering  his  life  burdensome,  in  that  she 
has  had  improper  relations  with  Albert  Zimmerman 
and  committed  other  acts  of  cruelty  toward  him,  for 
which  he  asks  a  divorce.  The  trial  court  made  find- 
ings sustaining  the  allegations  of  the  complaint,  and 
rendered  a  decree  granting  plaintiff  a  divorce  and  as 
permanent  alimony  in  gross  the  sum  of  $5,000,  and 
defendant  appeals.  Affirmed. 

For  appellant  there  was  a  brief  over  the  names  of 
Messrs.  Sweek  <&  Shelton  and  Messrs.  Bagley  &  Harey 
with  an  oral  argument  by  Mr.  George  R.  Bagley. 

m 

For  respondent  there  was  a  brief  over  the  name  of 
Messrs.  Angell  <&  Fisher,  with  an  oral  argument  by 
Mr.  H.  D.  Angell. 

Mb.  Justice  Eaein  delivered  the  opinion  of  the 
court. 

We  have  read  with  care  the  evidence  in  the  case,  as 
well  as  the  findings  of  the  court,  and  considered  the 
briefs  and  arguments  of  counsel;  and,  as  no  question 
of  law  is  involved,  we  conclude  that  the  findings  of 
the  Circuit  Court  are  fully  sustained  by  the  evidence, 
and  that  no  good  purpose  can  be  accomplished  by 
reviewing  it.     The  decree  is  affirmed. 

Affibmed.    Beheabinq  Denied. 

Me.  Chief  Justice  McBbide,  Mb.  Justice  Bean  and 
Mb.  Justice  McNaby  concur. 
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ANDERSON  v.  PHEGLEY. 

(142  Pac.  593.) 

Tnute— Express  Trusts— Operation. 

Where  the  holders  of  judgment  liens  and  the  holder  of  a  prior  and 
a  subsequent  mortgage  enter  into  an  agreement  that,  if  pending  ap- 
peals are  dismissed,  the  property  shall  be  sold  under  execution  and 
bought  by  the  judgment  lienors,  but,  if  the  appeals  are  not  dismissed, 
the  mortgages  shall  be  foreclosed  and  the  property  bought  in  by  the 
holder  of  the  mortgages,  in  either  case  for  a  sum  sufficient  to  cover 
all  the  claims,  the  purchaser  to  hold  for  all  parties  to  the  agreement, 
but,  that  if  the  property  cannot  be  disposed  of  within  three  years, 
the  judgment  liens  shall  not  be  affected  by  the  mortgage  sale,  and, 
after  the  mortgage  sale,  the  parties  receipt  to  the  sheriff  for  the 
amount  of  their  claims,  and  the  purchaser  executes  a  statement  ac- 
knowledging that  he  holds  in  trust,  the  agreement  is  binding,  and  the 
rights  of  the  judgment  lienors  are  not  affected  by  their  failure  to  re- 
deem from  the  foreclosure,  whether  the  agreement  constitutes  an  equi- 
table mortgage  or  trust. 

[As  to  what  constitutes  an  equitable  mortgage,  see  note  in  4 
Am.  St.  Rep.  696.] 

From  Josephine :  Fbank  M.  Calkins,  Judge. 

Department  2.     Statement  by  Mr.  Justice  Eakin. 

This  is  a  suit  by  T.  K.  Anderson,  T.  K.  Anderson 
as  administrator  of  the  estate  of  H.  A.  Williamson, 
deceased,  and  Albert  Phillip  against  Grant  Phegley 
and  Emma  G.  Robinson  to  foreclose  an  agreement 
and  to  compel  the  execution  of  a  trust.  The  Galice 
Consolidated  Mines  Company,  hereinafter  referred  to 
as  the  mining  company,  prior  to  1907  was  the  owner 
of  certain  mines  on  Galice  Creek,  in  Josephine  County, 
Oregon,  and  plaintiffs  were  the  owners  of  certain 
mines  immediately  above  those  of  the  mining  com- 
pany. Trouble  arose  between  the  plaintiffs  and  the 
mining  company  over  the  water  rights  on  said  creek, 
and,  as  a  result  of  litigation  between  them,  plaintiffs 
obtained  two  judgments  against  it  in  the  aggregate 
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sum  of  $5,100,  besides  interest  and  costs,  from  which 
judgments  appeals  were  taken  to  the  Supreme  Court. 
The  mining  company,  prior  to  said  judgments,  gave 
a  mortgage  on  the  mines  to  a  bank  to  secure  the  pay- 
ment of  $2,000.  After  the  creation  of  the  judgment 
liens,  defendant  Phegley  had  taken  a  second  mort- 
gage on  the  mines  to  secure  payment  of  the  sum  of 
$6,000,  and  he  thereafter  took  an  assignment  of  the 
first  mortgage  from  the  bank.  On  March  16, 1907,  the 
mining  company  being  insolvent,  plaintiffs  and  de- 
fendant pooled  their  interests  for  the  purpose  of 
acquiring  title  to  the  mining  company  ^s  properties  and 
making  sale  of  them  and  plaintiffs '  property  for  their 
mutual  benefit,  on  that  day  entering  into  a  contract  to 
that  effect,  and,  as  plaintiff  could  not  issue  execu- 
tion against  the  mining  company  ^s  properties  because 
of  said  appeals,  it  was  agreed  that,  if  the  appeals 
were  dismissed,  plaintiffs  should  cause  the  sale  of  said 
mining  company's  properties  on  execution  and  bid  in 
the  properties  in  their  own  names  for  the  amount  of 
their  judgments,  and  also  for  the  amount  of  Pheg- 
ley's  mortgages;  that,  if  the  appeals  were  not  dis- 
missed, then  Phegley  should  foreclose  his  mortgages 
and  cause  sale  of  the  properties  to  the  end  that  he 
might  acquire  title  to  the  properties  for  the  purposes 
of  the  pooling  agreement;  that  the  properties  might 
be  bid  in  by  either  party,  the  bid  to  include  the  amount 
of  plaintiffs'  judgments  also,  and  that  the  bid  in 
either  case  should  be  to  preserve  their  respective 
rights  and  priorities ;  that  nothing  need  be  paid  on  the 
bid,  but  the  respective  amounts  thereof  should  be 
credited  on  the  judgments;  that  if  the  properties 
should  not  be  disposed  of,  as  contemplated  by  the 
agreement,  within  three  years,  then  plaintiffs'  liens 
should  not  be  affected  by  the  mortgage  sale,  but  plain- 
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tiffs  should  be  entitled  to  have  and  receive  out  of  the 
mortgaged  lands  the  amount  due  upon  their  liens; 
*4n  other  words,  if  this  pool  agreement  shall  not  be 
finally  executed  by  sale  of  joint  premises  hereunder, 
the  respective  rights  and  priorities  of  the  parties 
hereto  shall  not  be  affected  by  anything  done  here- 
under for  the  purpose  of  carrying  this  agreement  into 
execution. '^  The  defendant  Robinson  succeeded  to 
the  rights  of  Phegley.  On  the  trial  of  the  case  the 
court  made  finding^  and  rendered  a  decree  adjudging 
that  the  result  of  the  agreements  and  mortgage  sale 
constituted  an  equitable  mortgage  in  favor  of  both 
parties,  and  ordered  a  foreclosure  and  sale  of  the 
properties  and  that  the  proceeds  be  applied  to  the 
respective  claims  according  to  their  priorities,  which 
are  specified.    Defendant  Robinson  appeals. 

Affirmed. 

For  appellant  there  was  a  brief  over  the  name  of 
Messrs.  Teal,  Minor  &  Winfree,  with  an  oral  argument 
by  Mr.  Andrew  B.  Winfree. 

For  respondents  there  was  a  brief  over  the  names 
of  Mr.  William  C.  Hale  and  Mr.  George  H.  Durham, 
with  an  oral  argument  by  Mr.  Hale. 

Mb.  Justice  Eakin  delivered  the  opinion  of  the 
court. 

Defendant's  contention  seems  to  be  that  the  rights 
of  the  parties  shall  be  determined  by  the  legal  effect 
of  the  foreclosure  sale  and  relative  rights  of  redemp- 
tion, to  the  exclusion  of  the  agreement  of  March  16, 
1907,  and  that  plaintiffs  lost  all  rights  in  the  property 
by  their  failure  to  redeem  from  the  foreclosure  sale 
within  the  statutory  period;  but  that  would  be  en- 
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is  shown;  but  the  constructive  possession  cannot  be 
in  two  people  at  the  same  time,  whose  interests  are 
adverse  to  each  other.  In  State  v.  Cotterel,  12  Idaho, 
572  (86  Pac.  527),  it  was  alleged  that  the  ownership 
of  the  mare,  the  subject  of  the  larceny,  was  in  a  man 
who  testified  that  he  owned  a  band  of  horses,  and 
had  an  arrangement  with  his  son  that  the  latter  could 
have  one  half  of  what  he  could  gather  of  the  horses. 
It  was  held  in  that  case  that  if  there  was  such  agree- 
ment this  would  not  constitute  ownership  in  the  son 
until  the  horses  were  gathered.  In  State  v.  Lackey, 
230  Mo.  707  (132  S.  W.  602),  a  merchant  ordered  for 
his  clerk  from  a  manufacturing  firm  through  its  trav- 
eling agent  a  suit  of  clothes.  The  clothing  firm  made 
up  a  suit  to  the  clerk's  measure,  billed  it  to  the  mer- 
chant, and  delivered  it  to  a  common  carrier  for  trans- 
portation to  the  merchant.  En  route  the  car  con- 
taining it  was  broken  into  by  the  defendant,  and  he 
was  charged  with  the  larceny  of  the  suit,  laying  the 
property  in  the  clerk.  Although  the  goods  were  made 
for  him,  and  the  transaction  would  have  resulted  in  the 
end  in  his  being  the  owner  of  it,  yet  the  court  held 
that,  while  the  ownership  might  have  been  laid  in  the 
carrier  because  it  had  lawful  custody  of  it,  or  in  the 
merchant  to  whom  the  goods  were  charged  in  the  first 
instance  and  for  whom  the  carrier  held  it,  yet  it  was 
error  to  charge  the  property  to  be  that  of  the  clerk  for 
whom  the  suit  was  made.  In  Merrit  v.  State,  73  Ark. 
32  (83  S.  W.  330),  the  defendant  was  indicted  for  the 
larceny  of  a  steer,  the  property  of  W.  N.  Marshall. 
The  proof  showed  that  the  animal  was  the  joint  prop- 
erty of  Marshall  and  his  brother  as  partners.  An 
effort  was  made  to  show  that  the  brother  of  the  one 
named  in  the  indictment  was  away  from  home,  and 
that  the  partner  in  whom  the  ownership  was  laid  had 
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the  exclusive  control  and  special  property  in  the  ani- 
mal named.     The  court  there  said  : 

**We  think  that,  to  sustain  the  allegation  of  owner- 
ship, there  must  be  proof  either  of  exclusive  ownership 
in  the  person  or  persons  named,  or  exclusive  posses- 
sion. Joint  ownership  of  the  person  alleged,  with 
one  not  named  in  the  indictment,  even  though  coupled 
with  special  authority  to  control  and  manage,  is  not 
suflScient,  unless  accompanied  by  separate  possession. 
In  theory,  title  to  a  chattel  draws  to  it  constructive 
possession,  unless  someone  else  have  actual  possession. 
So  it  follows  that  there  can  be  no  special  ownership 
in  one  not  having  the  legal  title,  without  separate  pos- 
session. •  •  The  jury  should  have  been  instructed,  as 
asked  by  appellant,  that  the  proof  must  show  that  W. 
N.  Marshall  had  the  exclusive  possession  of  the  prop- 
erty at  the  time  it  was  alleged  to  have  been  stolen. 
The  modification  whereby  the  jury  were  told  that  the 
*  right  of  exclusive  possession  and  control/  etc.,  was 
not  suflScient  to  meet  the  requirement. '  * 

So,  here,  the  mere  fact  that  Densley  had  the  right 
to  go  upon  the  range  and  take  possession  of  the  cat- 
tle for  the  purpose  of  having  Mrs.  Guyer  count  them 
would  not  confer  upon  him  any  property  either  gen- 
eral or  special  until  he  actually  exercised  that  right 
and  took  custody  of  the  cattle.  Not  having  posses- 
sion, he  was  neither  bailee  nor  general  or  special 
owner  of  the  property.  As  to  the  steer  in  question, 
he  only  had  an  unused  option  to  purchase  him.  In- 
deed, having  the  right  to  purchase  as  many  cattle  as 
he  could  gather,  if  Densley  had  taken  up  some 
of  them  and  disposed  of  them  without  the  knowl- 
edge of  Mrs.  Guyer  and  without  paying  for  them, 
he  would  have  been  guilty  of  larceny  himself  within 
the  meaning  of  Rex  v.  Tideswell,  1  B.  R.  C.  997 
(21  Cox  C.  C.  10).  There  the  defendant  had  the 
right  to  take  ashes  from  the  works  of  a  manufacturing 
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concern,  paying  for  the  amount  he  took.  He  carried 
away  32  tons  and  accounted  for  only  31  tons  and  was 
adjudged  guilty  of  larceny  for  so  doing.  The  vari- 
ance between  the  allegation  and  proof  is  fatal  to  the 
indictment. 

It  is  unnecessary  to*  notice  the  other  errors  assigned. 

The  judgment  is  reversed  for  further  proceedings. 

Reversed.    Beheabikg  Denied. 

Mr.  Justice  Bean  delivered  the  following  dissent- 
ing opinion, 

I  think  the  proof  shows  sufficient  special  or  condi- 
tional ownership  of  the  steer  alleged  to  have  been 
stolen  to  sustain  a  verdict  of  guilty.  The  indictment 
alleges  the  steer,  the  subject  of  the  larceny,  to  be  the 
personal  property  of  W.  J.  Densley.  He  was  called 
as  a  witness  on  behalf  of  the  state,  and,  in  support 
of  the  allegation  of  ownership,  testified  in  substance 
that  he  bought  the  cattle  of  Mrs.  Guyer  in  June,  1912, 
and  that  the  steer  in  question  was  one  of  them;  that 
they  were  branded  on  the  right  hip  with  a  Catholic 
cross  and  a  bar  under  it,  and  were  running  on  the  range 
in  the  Sparta  country;  that  he  was  to  pay  for  the 
cattle  when  he  found  them  at  a  certain  sum  per  head ; 
that  he  went  to  gather  them  in  August,  1910,  and  got 
ten  head,  but  did  not  find  the  steer;  that  about  Octo- 
ber 22,  1912,  he  inquired  of  the  defendant  about  this 
animal  and  told  him  that  he  bought  the  Guyer  cattle 
and  was  out  one  bald-faced  steer  (meaning  the  one 
described  in  the  indictment) ;  that  the  defendant  told 
him  that  he  knew  the  Guyer  cattle  but  had  not  seen 
the  steer.  On  cross-examination  Densley  stated  that 
he  had  not  paid  for  the  steer  and  that  it  belonged  to 
Mrs.  Guyer ;  that  he  was  to  pay  for  all  he  found. 
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It  is  clear  from  the  evidence  that  Mrs.  Guyer,  the 
original  owner  of  the  animal  in  question,  parted  with 
her  right  of  possession  of  the  cattle  and  steer,  and  de- 
livered it  to  Densley  in  so  far  as  she  could  deliver  pos- 
session of  cattle  running  on  the  range.  Thereafter 
Densley  exercised  rights  of  ownership  over  the  steer 
and  had  the  right  to  authorize  the  defendant  or  any- 
one else  to  take  possession  of  the  animal.  The  only 
thing  that  remained  to  he  done  was  to  ascertain  the 
number  of  cattle  purchased  for  the  purpose  of  measur- 
ing Mrs.  Guyer  ^s  compensation  and  liquidating  the 
same.  The  steer  was  taken  from  the  constructive 
possession  of  Densley.  It  is  very  doubtful  if  in  an 
indictmerit  the  ownership  of  the  steer  could  be  laid 
in  Mrs.  Guyer.  Of  course,  it  is  not  necessary,  in 
order  to  sustain  an  indictment  for  larceny,  that  abso- 
lute ownership  in  the  alleged  owner  should  be  proved. 

Mr.  Wharton,  in  his  work  on  Criminal  Law,  Volume 
2  (11  ed.).  Section  1170,  says: 

**To  sustain  an  indictment  for  larceny,  the  goods 
alleged  to  have  been  stolen  must  be  proved  to  be  either 
the  absolute  or  special  property  of  the  alleged  owner, 
provided  that  such  owner  be  not  technically  the  de- 
fendant. •  •  But  it  is  not  necessary  that  the  alleged 
owner  should  be  legally  entitled  to  hold  the  property. 
It  is  enough  if  he  in  any  sense  have  title.*' 

On  the  subject  of  ownership,  in  a  note  on  the  same 
page,  we  find  the  following  from  Sir  J.  F.  Stephen 
(Digest  Grim.  Law,  Art.  281) : 

**A  movable  thing  is  said  to  be  in  the  possession  of 
a  person  when  he  is  so  situated  with  respect  to  it  that 
he  has  the  power  to  deal  with  it  as  owner,  to  the  ex- 
clusion of  all  other  persons,  and  when  the  circum- 
stances are  such  that  he  may  be  presumed  to  intend 
to  do  so  in  case  of  need. ' ' 
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Section  1177  of  2  Wharton,  Criminal  Law  states : 

'*  Whenever  a  person  has  a  special  property  in  a 
thing,  or  holds  it  in  trust  for  another,  the  property 
may  be  laid  in  either,  and  'every  person  to  whom  the 
general  owner  of  a  movable  thing  has  given  a  right 
to  the  possession  as  against  the  general  owner  is  said 
to  be  the  special  owner  thereof,  or  to  have  a  special 
property  therein.  •  •  » »» 

Upon  the  question  of  ownership  of  goods,  the  subject 
of  larceny,  in  2  Russell,  Crimes,  page  258,  it  is  stated : 

**  There  is  no  doubt  that  there  may  be  a  sufficient  own- 
ership of  the  goods  stolen  in  a  person  who  has  only 
a  special  property  in  them,  and  that  they  may  be  laid 
as  the  goods  and  chattels  of  such  person  in  the  indict- 
ment. •  •  '* 

Stating  the  true  legal  distinction  which  governs  cases 
of  this  nature,  the  author  quotes : 

'*  *If  the  owner  parts  with  the  right  of  possession 
for  a  time,  so  as  to  be  deprived  of  the  legal  power  to 
resume  the  possession  during  that  time,  and  the  goods 
are  stolen  during  that  time,  they  cannot  be  described 
as  the  goods  of  such  owner ;  but  if  the  owner  parts  with 
nothing  but  the  actual  possession,  and  has  a  right  to 
resume  possession  when  he  thinks  fit,  the  goods  may 
be  described  either  as  his  goods,  or  his  bailee's.  In 
the  latter  case  he  does  not  for  an  instant  part  with 
the  general  right  of  possession.  •  •  »  >  > 

See  State  v.  John  Harmon,  104  N.  C.  792  (10  S.  E. 
474). 
It  is  stated  in  25  Cyc,  page  35 : 

**  Since  the  thief  is  required  to  take  possession,  it 
follows  that  if  larceny  is  committed  the  thief  must 
take  from  some  person  who  was  previously  in  pos- 
session. All  personal  chattels  which  are  not  aban- 
doned are  supposed  by  the  law  to  be  in  the  possession 
of  some  person,  and,  if  such  possession  is  not  actual, 
a  possessor  must  be  found  by  construction  of  law/' 
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Mr.  Underbill,  in  his  work  on  Criminal  Evidence  (2 
ed.),  section  294,  says  in  part: 

**  Possession  of  personal  property  is  primary  evi- 
dence of  ownership,  if  it  appears  that  the  alleged  owner 
exercised  exclusive  control,  possession  and  manage- 
ment over  it  An  absolute  ownership  need  not  be 
proved/' 

1  McClain,  Criminal  Law,  Section  546,  reads  in  part : 

*'As  will  appear  in  a  subsequent  section  under  the 
head  of  indictment,  the  name  of  the  owner  of  the 
property  must  be  alleged  and  proven  as  alleged.  It 
cannot  be  charged  as  the  property  of  a  person  who  has 
never  had  either  actual  or  constructive  possession  of 
it.  But  possession  need  not  be  actual ;  it  may  be  con- 
structive only.  Thus,  cattle  at  large  may  be  deemed 
in  the  possession  of  the  owner.  •  •  A  general  allega- 
tion as  to  ownership  of  the  property  will  be  supported 
by  proof  of  a  conditional  ownership.'' 

In  the  case  of  State  v.  Charles  Pettis,  63  Me.  124, 
the  complaint  was  made  of  the  larceny  of  one  cradle 
of  the  goods,  chattels,  and  property  of  Charles  A. 
Dalton.  At  the  trial  before  the  Superior  Court,  the 
government  called  but  two  witnesses:  Eliza  J.  Goo- 
gins,  who  testified  that  the  cradle  was  hers,  that  she 
lent  it  to  Phebe  Dalton  to  whom  she  partly  bar- 
gained it  for  50  cents,  and  that  afterward  she  saw 
it  newly  painted  at  Pettis'  house;  and  Phebe  Dalton, 
who  stated  that  her  husband  was  Charles  A.  Dalton, 
that  she  borrowed  the  cradle  of  Mrs.  Googins,  and 
left  it  in  their  house  with  the  rest  of  their  furniture 
when  they  went  away.  With  regard  to  the  ownership 
of  the  cradle,  the  jury  were  instructed  that,  although 
the  general  property  was  in  Mrs.  Googins,  yet  ''if 
the  property  had  been  loaned  to  Dalton,  and  was  in 
his  possession  under  a  loan,  especially  if  there  was 
some  contract  for  sale  existing  between  the  parties, 
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then  there  is  sufficient  evidence  to  sustain  the  allega- 
tion that  the  cradle  was  the  property  of  Charles  A. 
Dalton. ' '     On  appeal  Mr.  Justice  Dickerson  said : 

*^The  allegation  of  property  in  a  complaint  for  an 
alleged  larceny  of  goods  is  sustained,  if  the  complain- 
ant at  the  time  the  larceny  was  committed,  held  pos- 
session of  them  under  a  loan  from,  or  contract  of  sale 
with  the  owner.'* 

It  is  a  well-recognized  principle  of  law  that  a  do- 
mestic animal  is  in  possession  of  its  owner  when  on 
its  accustomed  range:  Jones  v.  State,  3  Tex.  App. 
498;  Huffman  v.  State,  28  Tex.  App.  174  (12  S.  W. 
588) ;  McGrew  v.  State,  31  Tex.  Cr.  336  (20  S.  W.  740). 
See,  also,  Commomvealth  v.  Butts,  124  Mass.  449.  I 
think  the  animal  described  in  the  indictment,  while 
on  the  range  at  the  time  it  was  stolen,  was  in  the  con- 
structive possession  of  Densley,  the  special  owner  who 
had  the  right  of  control  and  dominion  over  it,  and  ex- 
ercised the  same.  In  the  parlance  of  the  stockmen 
*'he  bot  the  brand/'  Such  purchases  of  livestock  are 
often  made,  and  the  stock  allowed  to  run  on  the  range 
for  a  long  time  afterward,  without  any  other  change 
of  possession.  In  Taylor  v.  State,  62  Tex.  Cr.  611, 
(138  S.  W.  615),  the  alleged  owners,  who  had  no  con- 
tract for  the  purchase,  had  no  better  possession  than 
Densley  had  of  the  steer  in  question.  At  page  614  of 
62  Tex.  Cr.,  138  S.  W.  617,  it  is  stated  as  follows : 

**  Appellant  complains  that  the  proof  does  not  show 
that  the  property  was  in  possession  of  the  alleged  own- 
ers, and,  if  so,  their  control  was  not  such  that  owner- 
ship could  be  alleged  in  them.  The  proof  is  that  the 
cattle  were  the  property  of  Sarason  Guedry.  The 
ownership  is  alleged  in  John  Brown  and  L.  Carr. 
Harb  Whittington  testified:  *John  Brown  and  L.  Carr 
had  charge  of  Guedry 's  cattle.'  L.  Carr  testified:  *I 
have  charge  of  Sarason    Guedry 's    cattle.    There  is 
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someone  assisting  me  and  in  charge,  also;  it  is  John 
Brown.*  John  Brown  testified:  *I  have  charge  of 
Sarason  Gnedry's  cattle.  After  I  came  down  there, 
me  and  L.  Carr  had  charge  of  them.  *  They  were  cattle 
on  the  range,  and  the  owner  had  these  gentlemen  in 
charge  of  them,  looking  after  them,  branding  the  in- 
crease, etc.  They  testified  that  neither  of  them  gave 
their  consent  to  defendant  taking  the  property." 

It  was  held  that  the  evidence  supported  the  verdict. 

The  word  ' '  delivery ' '  in  the  law  of  sales  may  signify 
either  an  actual  or  a  constructive  delivery.  Actual 
delivery  consists  in  giving  to  the  buyer  or  his  servants 
or  accredited  agent  the  real  possession  of  the  goods 
sold.  Constructive  delivery  comprehends  all  of  those 
acts,  which,  although  not  truly  conferring  real  posses- 
sion of  the  goods  sold,  have  been  held  equivalent  to 
acts  of  real  delivery,  and  in  this  sense  includes  sym- 
bolical or  substituted  delivery.  Both  actual  and  con- 
structive delivery  contemplate  the  absolute  giving 
Tip  of  the  control  and  custody  of  the  goods  on  the  part 
of  the  seller  and  the  assumption  of  the  same  by  the 
buyer :  35  Cyc.  188,  189. 

Upon  the  question  of  ownership  of  the  steer  the  trial 
court  instructed  the  jury  as  follows : 

**  Evidence  has  been  introduced  calculated  to  show  a 
sale  claimed  to  have  been  made  by  one  Mrs.  Guyer 
of  what  has  been  referred  to  as  the  Guyer  cattle,  to 
W.  J.  Densley,  at  some  time  prior  to  the  time  of  the 
alleged  larceny,  and  on  this  feature  you  are  instructed 
that  if  you  believe  from  the  evidence  that  a  contract 
of  sale  of  cattle  owned  by  Mrs.  Guyer  was  entered 
into  for  the  sale  to  W.  J.  Densley  of  her  cattle,  and 
that  said  Mrs.  Guyer  was  then  the  owner  thereof,  in- 
cluding the  steer  in  question,  and  that  in  and  by  such 
contract  the  parties  thereto  agreed  and  intended  that 
said  Mrs.  Guyer  then  sold  and  permanently  relin- 
quished and  gave  to  said  Densley  the  right  to  take  pos- 
session of  said  steer  as  owner  thereof  on  the  range  or 
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wherever  found,  and  that  such  sale  was  made  upon 
an  agreed  purchase  price  for  said  animal,  then  if  you 
find  from  the  evidence  that  such  were  the  facts  as  to 
the  intention  and  transaction  of  said  parties,  the  same 
would  constitute  constructive  delivery  of  possession 
of  such  steer,  and  said  Densley  would,  under  such 
state  of  facts  as  far  as  pertains  to  this  case,  become 
the  owner  regardless  of  whether  the  purchase  price 
of  said  steer  has  been  paid  or  not;  but,  if  Densley 's 
right  to  permanent  possession  or  ownership  was  de- 
pendent upon  payment  of  the  price  before  such  right 
should  exist,  then  there  would  be  a  failure  of  proof 
of  the  allegation  of  ownership  in  which  event  it  would 
be  your  duty  to  acquit. ' ' 

By  this  instruction  the  question  was  fairly  and  prop- 
erly submitted  to  the  jury. 


▲rgaed  May  8,  affirmed  June  9,  rehearing  denied  July  7,  1914. 

STATE  V.  GOFF. 

(142  Pac.  564.) 

Criminal  Law— Evidence — Dismissal  of  Codefendants. 

1.  Under  Section  1531,  L.  O.  L.,  providing  that  where  MTeral  per- 
sons are  charged  in  the  same  indictment  with  a  crime,  and  the  court 
is  of  opinion  that  as  to  a  particular  defendant  there  is  not  sufficient 
evidence  to  put  him  on  his  defense,  the  court  must,  if  requested  to  do 
so  by  another  defendant,  discharge  such  defendant  in  order  that  he 
may  be  a  witness  for  his  codefendant,  the  denial  of  such  a  motion 
is  not  error,  where  the  defendants  jointly  indicted  have  been  granted 
separate  trials,  and  the  trial  of  the  defendants,  as  to  whom  the  dis- 
missal is  requested,  has  not  taken  place. 

Otlmlnal  Law — ^Appeal — ^Harmless  Error—- Admission  of  Evidence— 
Cure  by  Instructions. 

'  2.     Where  incompetent  evidence  is  admitted,  its  withdrawal  and 
the  instruction  to  the  jury  to  disregard  it,  in  order  to  cure  the  error, 
should  be  so  emphatic  as  to  leave  no  doubt  in  the  minds  of  jurors 
\  that  the  evidence  is  out  of  the  case  and  is  not  to  be  considered  for 

any  purpose. 

Criminal  Xaw — ^Appeal — ^Harmless  Error— Admission  of  Evidence— 
Oare  by  Instractlons. 

3.  Where,  on  the  withdrawal  of  testimony  as  to  statements  by  a 
defendant  joimtly  indicted  with  the  person  on  trial,  the  court  in* 
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ttructed  that  the  evidence  was  inadmiseible  and  should  not  be  eonsid- 
ered  in  rendering  the  verdict,  and  in  its  final  charge  again  stated 
that  the  evidence  had  been  stricken  out  and  that  the  jury  should  net 
consider  it  in  their  deliberations,  error  in  admitting  the  testimonj 
was  cured. 

Larceny— Evidence — Admissibility. 

4.  In  a  prosecution  for  the  larceny  of  25  head  of  cattle,  testimony 
that  defendant,  a  short  time  after  the  larceny,  had  a  $100  bill  changed 
was  admissible  to  show  his  possession  of  money. 

CMmlnal  Law — Appeal — Harmless  Error — ^Admission  of  Evidence. 

5.  In  a  prosecution  for  larceny,  the  admission  of  testimony  as  to  a 
conversation  with  defendant,  in  which  defendant  said  it  made  no 
difference  as  to  his  age  in  taking  a  homestead,  though  irrelevant,  was 
harmless. 

Criminal  Law — ^Appeal — Review — ^Discretion  of  Oonrt— Examination 
of  Witness. 

6.  Under  Section  862,  L.  O.  L.,  providing  that  a  witness  once  ex- 
amined shall  not  be  re-examined  as  to  the  same  matter  without  leave 
of  court,  and  that  leave  is  granted  or  withheld  in  the  exercise  of  a 
sound  discretion,  and  Section  1626  providing  that  the  Supreme  Court 
is  required  to  give  judgment  in  criminal  cases  without  regard  to  the 
decisions  of  questions  which  were  in  the  discretion  of  the  court  below, 
permitting  re-examination  of  the  state's  witnesses  in  which  the  same 
matter  is  brought  out  as  on  cross-examination  by  the  defendant,  who 
has  attempted  to  impeach  the  witnesses  by  proof  of  inconsistent  state- 
ments, is  not  ground  for  reversal. 

[As  to  cross-examination  and  impeachment  of  witnesses,  see 
notes  in  14  Am.  St.  Rep.  157;  82  Am.  St.  Rep.  25.] 

Criminal  Law--Credibllity  of  Witneesee— Instructions. 

7.  Under  Section  868,  Subdivision  3,  L.  O.  L.,  requiring  the  court  to 
instruct  on  all  proper  occasions  that  a  witness,  false  in  one  part  of  his 
testimony,  is  to  be  distrusted  in  others,  an  instruction  that  a  witness, 
false  in  one  material  part  of  his  testimony,  is  to  be  distrusted  in 
others,  and,  if  a  witness  is  found  to  have  testified  willfully  false  in 
any  material  part  of  his  testimony,  the  jury  are  at  liberty  to  disregard 
the  entire  testimony  of  the  witnelss,  except  as  it  may  be  corroborated, 
is  proper,  and  the  court  is  not  required  to  charge  that  it  is  mandatory 
to  disregard  all  of  the  evidence  of  a  witness  whose  testimony  is  will- 
fully false  in  a  part  thereof. 

CMmlnal  Law — Trial — ^Instructions — Construction  as  a  Whole, 

8.  The  instructions  should  be  construed  as  a  whole. 

Criminal  Law — ^Trial— Instruction-— Bequlsltee. 

9.  Trial  courts,  when  not  requested  to  charge  in  writing,  may  in- 
struct either  in  writing  or  orally,  at  their  option. 

From  Grant :  Dalton  Biggs,  Judge. 
The  defendant,  Lester   Goff,   was   indicted   jointly 
with  J.  B.  Jingles,  Ben  Colvin,  James  Clark,  and  Mo- 

71  Or.— 2a 
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nard  Fix  for  larceny  of  cattle,  and  from  a  judgment 
of  conviction  he  appeals.  Affibmed. 

For  appellant  there  was  a  brief  and  an  oral  argu- 
ment by  Mr.  A.  D.  Leedy. 

For  the  State  there  was  a  brief  with  oral  argu- 
ments by  Mr.  V.  G.  Cozad  and  Mr.  James  A.  Fee. 

In  Banc.  Mb.  Justice  Bamsey  delivered  the  opin- 
ion of  the  court. 

On  the  23d  day  of  May,  1913,  the  grand  jury  of  the 
county  of  Grant  returned  an  indictment  charging  J.  B. 
Jingles,  Ben  Colvin,  James  Clark,  Lester  Goff  and 
Monard  Fix  with  the  crime  of  larceny,  in  Grant  County, 
committed  on  the  25th  day  of  August,  1912,  of  19 
cows  and  6  steers;  16  of  the  cows  and  5  of  the  steers 
being  the  property  of  J.  T.  Johnson,  and  3  of  the  cows 
and  1  of  the  steers  being  the  property  of  Felix  A 
Johnson,  all  of  said  cows  and  steers  having  been 
stolen  as  one  act,  at  the  same  time  and  place.  This 
indictment  charges  that  the  defendants  acted  together 
in  the  committing  of  said  crime.  The  defendants  Col- 
vin, Clark  and  Goff  were  arrested,  but  Jingles  and  Fix 
were  not  apprehended.  The  three  that  were  arrested 
were  arraigned  and  each  pleaded  not  guilty,  and  each 
demanded  a  separate  trial.  The  defendant  Lester 
Goff  was  tried  and  found  guilty.  The  verdict  of  guilty 
was  returned  on  November  22, 1913,  and  the  defendant 
Goff  was  sentenced  on  December  6,  1913.  He  ap- 
peals and  assigns  the  commission  of  32  alleged  errors, 
for  which  he  asks  a  reversal  of  the  judgment.  The 
result  of  the  case  against  the  other  defendants  is  not 
relevant  to  any  matter  on  this  appeal,  as  they  de- 
manded separate  trials,  and  the  case  as  to  them  was 
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not  disposed  of  until  after  the  termination  of  the  trial 
of  Goff. 

1.  When  the  evidence  in  chief  for  the  state  was  in, 
the  defendant  moved  the  court  for  an  order  dismissing 
the  case  as  to  the  defendants  Clark  and  Colvin,  on 
the  ground  that  there  was  not  suflRcient  evidence  to 
put  them  on  their  defense,  in  order  that  they  might 
be  witnesses  for  him,  but  the  court  denied  said  motion. 
Each  of  the  defendants  demanded  a  separate  trial, 
and  the  defendant  Goff  was  on  trial  when  this  motion 
was  made;  but  Colvin  and  Clark  were  not  on  trial, 
and  there  was  no  way  in  which  the  court  below  could 
know  what  evidence  would  be  produced  against  them 
prior  to  their  being  put  on  trial,  unless  the  prosecution 
had  stated  to  the  court  what  evidence  it  expected  to 
produce  against  them.  Evidence  that  would  be  ad- 
missible against  Colvin  and  Clark  might  not  be  ad- 
missible against  Goff.  The  trial  court  could  not 
properly  assume  that  there  would  be  no  evidence 
produced  against  Colvin  and  Clark  except  what  was 
given  on  the  trial  of  Goff.  If,  after  the  supposed 
conspiracy  for  the  stealing  and  disposal  of  the  cat- 
tle was  ended,  Colvin  and  Clark  had  admitted  their 
guilt,  such  admission  could  not  have  been  proved  in 
the  case  against  Goff,  but  it  would  have  been  admis- 
sible against  them. 

Section  1531,  L.  0.  L.,  provides  that  where  several 
persons  are  charged  in  the  same  indictment  with  a 
crime,  and  the  court  is  of  the  opinion  that,  as  to  a 
particular  defendant,  there  is  not  suflBcient  evidence 
to  put  him  on  his  defense,  the  court  must,  if  requested 
to  do  so  by  another  defendant,  discharge  such  defend- 
ant, in  order  that  he  may  be  a  witness  for  his  co- 
defendant.  Under  said  section,  the  trial  court  is  re- 
quired to  discharge  a  defendant,  in  order  that  he  may 
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be  a  witness  for  a  codefendant,  only  when  the  court 
is  of  the  opinion  that  there  is  not  suflScient  evidence 
against  such  defendant  to  require  him  to  be  placed 
on  his  defense,  and  it  necessarily  follows  that,  if  the 
court  is  not  of  that  opinion,  it  should  not  discharge 
such  defendant. 

If  Colvin  and  Clark  had  been  on  trial  with  Goflf,  the 
trial  court  would  have  been  in  a  position  to  know  what 
evidence  there  was  against  them,  and,  on  being  re- 
quested so  to  do,  would  have  dismissed  the  case  against 
them,  if  it  was  of  the  opinion  that  there  was  not  suflS- 
cient evidence  to  justify  putting  them  on  their  defense. 
The  grand  jury  had  indicted  them,  and  that  was 
prima  facie  evidence  that  there  was  suflBcient  proof  to 
justify  their  indictment.  OflRcial  duty  is  presumed 
to  have  been  duly  performed,  and  hence  we  must  pre- 
sume that  the  trial  court  was  not  of  the  opinion  that 
there  was  not  sufficient  evidence  to  put  Colvin  and 
Clark  on  their  trial,  and  hence  denied  said  motion. 

2,  3.  On  page  32  of  the  appellant's  brief,  counsel  for 
appellant  groups  together,  for  convenience,  assign- 
ments 1,  2,  3,  4,  5,  6,  7,  8,  11,  12,  and  13,  and  says  that 
they  may  all  be  considered  under  one  head,  and  that 
they  refer  to  the  supposed  error  of  the  court  in  refusing 
to  strike  out  the  testimony  of  Grover  Andrus,  Mrs. 
Stella  Knapp  and  Mary  Andrus. 

When  the  state  rested  its  case,  the  defendant,  by 
his  counsel,  filed  a  motion  to  strike  out  testimony  in- 
troduced by  the  state  as  follows,  to  wit:  All  of  the 
evidence  of  the  witness,  Grover  Andrus  as  to  the  state- 
ments made  to  said  witness  by  Ben  Colvin,  one  of 
the  defendants,  relating  to  any  bulls  or  cattle  belonging 
to  J.  T.  or  Felix  A.  Johnson,  and  also  all  of  the  evi- 
dence of  said  witness,  and  all  of  the  evidence  of  J.  T. 
Johnson,  in  relation   to   statements  made  to  him  by 
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Ben  Colvin  in  regard  to  bulls,  and  all  the  evidence  of 
said  J.  T.  Johnson  in  regard  to  any  acts  or  conduct 
of  Ben  Colvin  in  relation  to  any  bulls  or  cattle  of  any 
kind  belonging  to  J.  T.  or  Felix  A.  Johnson,  for  the 
reason  that  said  evidence  is  incompetent,  irrelevant 
and  immaterial  and  not  responsive  to  any  allegation 
in  the  indictment,  and  because  no  foundation  has  been 
laid  therefor,  and  the  same  is  not  binding  on  the  de- 
fendant Gofif,  now  on  trial.  Said  motion  asked  also 
that  all  the  evidence  of  Stella  Knapp  and  Mary  Andrus 
be  stricken  out  for  the  reason  that  the  same  is  incom- 
petent, irrelevant  and  immaterial,  and  does  not  tend 
to  establish  any  of  the  allegations  of  the  indictment, 
and  to  strike  out  also  all  evidence  in  relation  to  the  $100 
bill  for  the  same  reasons.  When  said  motion  was 
made,  counsel  for  the  state  consented  that  the  court 
sustain  that  part  of  said  motion  pertaining  to  the  evi- 
dence regarding  the  bulls  and  the  testimony  of  Grover 
Andrus,  for  the  reason  that  the  state  had  not  been 
able  to  connect  that  point  in  a  way  to  make  it  legitimate 
against  the  defendant  on  trial. 

The  court  thereupon  struck  out  the  evidence  of 
Grover  Andrus  in  which  he  testified  to  statements  re- 
lating to  taking  and  driving  away  the  cattle  or  bulls 
of  Johnson,  and  as  to  statements  made  by  Colvin  to 
Andrus,  and  also  the  evidence  of  J.  T.  Johnson  in  ref- 
erence to  the  bulls  that  he  owned  and  were  driven  away 
by  Colvin.  The  court  struck  out  said  evidence  and 
instructed  the  jury  that  all  evidence  of  Johnson  as 
to  the  acts  or  conduct  of  Colvin  as  to  said  bulls  was 
inadmissible  and  should  not  be  considered  by  them 
in  rendering  their  verdict.  When  said  evidence  was 
offered,  it  was  admitted  on  the  express  condition  that 
the  state  would  connect  it  with  the  case  charged  against 
the  defendant,  and  that,  if  the  state  failed  so  to  connect 
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it,  it  would  be  taken  from  the  jury  by  the  court.  The 
state  having  failed  to  connect  it  with  the  crime  charged, 
the  court  struck  it  out,  and,  at  that  time,  instructed 
the  jury  to  disregard  it  in  their  deliberations.  When 
the  court  gave  its  final  charge  to  the  jury,  it  again 
charged  them  that  said  evidence  had  been  stricken  out, 
and  that  they  should  not  consider  it  in  their  delibera- 
tions. 

In  relation  to  withdrawing  from  the  jury  inadmis- 
sible evidence,  11  Ency.  PI.  &  Pr.,  page  307,  says : 

*  *  It  is  very  generally  settled  that  error  in  admitting 
illegal  evidence  may  be  cured  by  instructions  directing 
the  jury  to  disregard  it,  although  there  are  some  deci- 
sions which  flatly  deny  the  doctrine  that  error  may 
be  thus  cured. '* 

38  Cyc  1630, 1631,  says : 

**When  evidence  improper  for  the  jury  to  consider 
has  been  introduced,  the  court  may  and  should  with- 
draw the  evidence  and  instruct  the  jury  to  disregard 
it.  If  this  is  done,  it  is  ordinarily  held  sufficient  to 
cure  the  error,  the  presumption  being  that  no  preju- 
dice resulted,  and  it  is  only  when  it  is  reasonably 
apparent  that  improper  evidence  has  affected  the  ver- 
dict that  there  is  ground  for  reversal. ' ' 

In  State  v.  Eggleston,  45  Or.  353  (77  Pac.  740),  the 
court  says: 

**The  court,  over  objection  and  exception,  admitted 
in  evidence  alleged  declarations  of  Florence  Cline,  not 
made  in  the  presence  of  the  defendant,  to  the  effect 
that  he  was  guilty  of  the  crime  charged ;  but  thereafter 
the  jury  were  instructed  not  to  consider  such  evidence, 
and  any  error  that  may  have  been  committed  by  the  ad- 
mission of  such  declarations  was  cured  by  the  instruc- 
tions.'* 

In  State  v.  Foot  You,  24  Or.  66  (32  Pac.  1031,  33  Paa 
537),  the  court  below  had  admitted  in  evidence  a  pistol 
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with  the  understanding  that  the  state  would  at  some 
subsequent  stage  of  the  trial  connect  it  with  the  de- 
fendant, and,  the  state  having  failed  to  do  so,  the 
court  withdrew  it  from  the  case,  and  this  court  held 
that  there  was  no  prejudicial  error  committed  by  the 
trial  court 

The  weight  of  authority  seems  to  be  to  the  effect 
that  where  the  trial  court  admits  in  evidence  in- 
competent testimony  and  subsequently  withdraws  it 
from  the  case  and  instructs  the  jury  to  disregard 
it  in  their  deliberations,  such  withdrawal  and  in- 
struction, cure  the  error  in  its  admission,  unless  it 
is  apparent  in  some  manner  that  such  excluded  evi- 
dence had  some  effect  upon  the  verdict.  But  we  hold 
that  the  withdrawal  of  the  incompetent  evidence  and 
the  instruction  to  the  jury  to  disregard  it  should  be 
so  emphatic  as  to  leave  no  doubt  in  the  minds  of  jurors 
that  such  evidence  is  out  of  the  case  and  is  not  to  be 
considered  by  them  for  any  purpose:  State  v.  Rader, 
62  Or.  40  (124  Pac.  195).  We  hold  that  the  withdrawal 
of  the  incompetent  evidence  and  the  instructions  of 
the  court  in  this  case  were  so  emphatic  as  to  cure  the 
error  in  its  admission.  We  find  no  prejudicial  error 
in  the  rulings  referred  to  in  assignments  1,  2,  3, 
4,  5,  6,  7,  8, 11, 12,  and  13. 

4.  The  ninth  assignment  of  error  refers  to  the 
court's  permitting  the  witness  Albert  Patterson  to 
testify  in  relation  to  a  trip  that  he  took  with  the  de- 
fendant and  the  changing  of  a  $100  bill.  The  witness 
testified  that  he  and  Goff  were  on  their  way  to  attend 
the  round-up  at  Pendleton  and  stopped  at  Pilot  Rock, 
and  that  Goff  had  a  $100  bill  changed  at  the  bank  at 
Pilot  Rock.  We  presume  that  this  evidence  was  of- 
fered for  the  purpose  of  showing  that  Goff  had  money. 
The  state  claimed  that  the  defendants  stole  and  dis- 
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posed  of  25  head  of  cattle,  and,  if  they  did  so,  they 
would  be  likely  to  have  money.  We  think  that  said 
evidence  was  properly  admitted. 

5.  The  tenth  assignment  asserts  that  the  court  erred 
in  permitting  the  witness  Albert  Patterson  to  testify 
to  conversations  that  the  witness  had  with  the  defend- 
ant Goff ,  It  seems  that  the  witness  was  asked  whether 
he  had  had  a  conversation  with  the  defendant  about 
taking  a  homestead  and  about  the  witness '  age,  and  he 
answered  that  he  had  had  such  a  conversation,  and  that 
the  defendant  said  that  it  made  no  difference  as  to  his 
age  in  taking  a  homestead.  While  those  conversations 
may  have  been  irrelevant,  the  answers  given  could  not 
have  prejudiced  the  rights  of  the  defendant,  and  their 
admission  was  harmless. 

We  j&nd  no  merits  in  assignments  14  and  19.  Tbe 
evidence  there  referred  to  could  not  have  prejudiced 
the  rights  of  the  defendant. 

6.  Assignments  15,  16,  17,  18,  20,  21,  22,  23  and  24 
raise  but  one  question.  The  defense  had  attempted 
to  impeach  certain  witnesses  for  the  state  by  showing 
that  they  had  at  other  times  made  statements  incon- 
sistent with  their  evidence  given  on  the  trial. 

Counsel  for  defendant  had  on  cross-examination,  for 
the  purpose  of  impeaching,  asked  these  witnesses 
whether  they  at  certain  times  and  places,  in  the  pres- 
ence of  persons  named,  had  made  certain  statements 
which  were  inconsistent  with  their  evidence  given  by 
them  on  the  trial,  and  they  made  answers  to  these 
questions.  Afterward  the  defense  called  witnesses  to 
show  that  the  plaintiff's  said  witnesses  had  made  the 
supposed  contradictory  statements.  Then,  in  rebuttal, 
the  court  permitted  the  state  to  recall  its  said  witnesses 
whom  the  defense  was  seeking  to  impeach  and  to  re- 
examine  them  as  to  the  supposed  contradictory  state- 
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ments  imputed  to  them.  Referring  to  the  evidence  of 
these  witnesses,  counsel  for  the  defendant,  on  page  38 
of  his  brief,  states  his  objection  thereto  thus : 

'*It  is  true  the  law  permits  explanations  to  be  made 
of  contradictory  statements,  but  these  witnesses  were 
not  called  for  the  explanation  of  contradictory  state- 
ments, but  were  called  merely  for  the  purpose  of  mak- 
ing further  denials.  There  is  no  difference  between 
the  testimony  of  these  witnesses  in  their  rebuttal  tes- 
timony and  their  testimony  in  chief.  The  same  iden- 
tical questions  were  asked  them  by  counsel  for  the 
state,  repeating  the  questions  verbatim,  as  asked  by 
defendant's  counsel  on  cross-examination  in  chief  for 
the  purpose  of  impeachment ;  their  answers  being  iden- 
tically the  same  as  on  the  first  examination." 

It  appears,  from  the  contention  of  counsel  for  the 
defendant,  that  these  witnesses  were  called  in  rebuttal 
and  asked  the  same  questions  that  were  propounded 
to  them  when  they  were  on  the  stand  before,  and  that 
they  gave  the  same  answers  to  the  questions  that  they 
had  given  before.  Assuming  that  counsel  for  the  de- 
fendant is  not  in  error  in  his  statements  as  to  the 
character  of  the  questions  asked  and  the  answers  re- 
turned, we  conclude  therefrom  that  the  evidence  given 
by  these  witnesses  in  rebuttal  was  the  same  that  they 
gave  in  their  former  testimony,  and  that  it  added  noth- 
ing to  the  evidence  in  the  case,  and  that  therefore  the 
defendant  could  not  have  been  prejudiced  thereby. 

Section  862,  L.  0.  L.,  prescribes  the  manner  of  ex- 
amining witnesses.    It  is  as  follows : 

"A  witness  once  examined  shall  not  be  re-examined 
as  to  the  same  matter  without  leave  of  the  court,  but 
he  may  be  re-examined  as  to  any  new  matter  upon 
which  he  has  been  examined  by  the  adverse  party. 
After  the  examinations  on  both  sides  are  concluded, 
the  witness  shall  not  be  recalled  without  leave  of  the 
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court.    Leave  is  granted  or  withheld  in  the  exercise  of 
a  sound  discretion/' 

The  first  sentence  of  the  foregoing  section  provides 
that  a  witness  once  examined  shall  not  be  re-examined 
as  to  the  same  matter  without  leave  of  the  court ;  but 
he  may  be  re-examined  as  to  the  same  matter  with 
leave  of  the  court,  and  leave  is  granted  or  withheld 
in  the  exercise  of  a  sound  discretion.  It  is  dear  that 
the  court  below  had  the  right,  in  the  exercise  of  a  sound 
discretion,  to  permit  the  state  to  recall  said  witnesses 
and  to  re-examine  them  as  to  the  same  matter  upon 
which  th^y  had  previously  been  examined. 

When  the  trial  court  is  authorized  to  allow  or  dis- 
allow anything  in  its  discretion,  its  allowance  or  dis- 
allowance of  the  thing  in  question  can  be  reviewed 
by  the  appellate  court  only  for  an  abuse  of  its  discre- 
tion; and  in  criminal  cases  this  court,  on  appeal,  is 
required  to  give  judgment  *' without  regard  to  the  de- 
cision of  questions  which  were  in  the  discretion  of  the 
court  below**:  Section  1626,  L.  0.  L.  The  court  below 
did  not  err  in  permitting  the  state  to  recall  said  wit- 
nesses and  re-examine  them  as  to  matters  as  to  which 
they  had  previously  testified. 

7.  The  appellant  in  his  thirtieth  assignment  of  error 
contends  that  the  court  erred  in  giving  the  following 
charge  to  the  jury: 

**A  witness,  false  in  one  material  part  of  his  testi- 
mony, is  to  be  distrusted  in  others;  and,  if  any  wit- 
ness in  this  case  is  found  to  have  testified  willfully 
false  in  any  material  part  of  his  testimony,  you  are  at 
liberty  to  disregard  the  entire  testimony  of  such  wit- 
ness, except  so  far  as  it  may  be  corroborated  by  some 
credible  evidence  which  you  believe.** 

The  appellant  contends  that,  where  a  witness  is  will- 
fully false  in  a  part  of  his  evidence,  it  is  mandatory 
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upon  the  jury  to  disregard  all  of  his  evidence,  except 
in  so  far  as  it  is  corroborated  by  some  credible  evidence 
that  the  jury  believes. 
40  Cyc,  pages  2586,  2587,  says : 

**As  a  general  rule,  the  fact  that  a  witness  has  will- 
fully testified  falsely  as  to  a  material  matter  lays  him 
open  to  suspicion  and  justifies  a  jury  in  rejecting  all 
of  his  testimony  except  such  part  thereof  as  may  be 
sustained  by  some  evidence  hi  corroboration  of  his 
statements;  but  a  jury  is  not  required  to  do  this,  and 
may  accept  such  of  the  witness'  testimony  as  they  deem 
proper,  notwithstanding  his  false  statements,  and  a 
court  cannot  withdraw  his  evidence  from  the  jury's 
consideration. ' ' 

2  Elliott  on  Ev.,  Section  956,  says: 

'*When  a  witness  knowingly  and  willfully  testifies 
falsely  to  a  material  fact  in  regard  to  which  he  is  inter- 
rogated, the  jury  may  apply  the  maxim,  'Falsus  in  uno, 
falsus  in  omnibus,'  to  his  testimony,  and  totally  disre- 
gard and  reject  it.  But  care  should  be  observed  in 
applying  this  rule,  and  the  court  should  not  invade 
the  province  of  the  jury,  by  instructing  them  too  posi- 
tively upon  the  subject.*' 

Discussing  this  question.  Prof.  Jones,  in  his  work  on 
Evidence  (2  ed.),  page  1165,  inter  alia,  says: 

*' Fifth,  the  instruction  should  not  be  so  framed  as 
to  direct  or  require  the  jury  to  disregard  the  testi- 
mony  of  such  witness  entirely;  but  the  rule  should 
be  applied  by  the  jury  according  to  their  judgment  for 
the  ascertainment  of  truth.  On  this  last  point  there 
has  been  some  difference  of  opinion;  and,  it  has  some- 
times been  urged  that  when  a  witness  has  willfully  and 
knowingly  perjured  himself  as  to  any  material  point, 
the  jury  are  bound  not  to  give  weight  to  his  testimony, 
unless  corroborated  by  other  evidence ;  and  it  has  even 
been  held  that  such  testimony  should  not  be  submitted 
to  the  jnry.  *  *  Hence,  according  to  the  better  rea- 
soning and  the  weight  of  authority,  the  maxim,  'Falsus 
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in  tmo,  falsus  in  omnibi^/  is  a  rule  of  permission  and 
not  a  mandatory  one.  It  is  in  the  discretion  of  the 
jury  to  wholly  reject  the  testimony  of  a  witness  whom 
they  believe  to  have  testified  falsely  in  some  par- 
ticulars, or  to  accept  some  of  his  statements  and  reject 
others. ' ' 

Section  868,  L.  0.  L.,  subdivision  3,  requires  the  court 
to  instruct  the  jury  on  all  proper  occasions : 

**That  a  witness,  false  in  one  part  of  his  testimony, 
is  to  be  distrusted  in  others. '* 

The  writer  of  this  opinion  will  say,  as  obiter  dictum, 
that,  in  his  opinion,  the  above  rule  from  our  code  is 
a  modification  of  the  old  maxim,  *^  Falsus  in  una,  falsus 
in  omnibus.' '  To  say  that  a  witness,  false  in  one  part 
of  his  testimony,  is  to  be  distru&ted  in  others  is  ma- 
terially different  from  saying  that  a  witness,  false  in 
one  thing,  is  false  in  all.  To  distrust  a  witness  is  not 
necessarily  to  reject  his  evidence. 

The  California  code  is,  we  believe,  the  same  as  our 
code  on  this  subject.  In  People  v.  Spraque,  53  Cal. 
494,  the  court  says : 

*'The  maxim,  'Falsus  in  uno,  falsus  in  omnibus/ 
is  not  to  be  construed  as  authorizing  the  court  to 
charge  that,  if  a  witness  perjures  himself  in  respect 
to  one  or  more  particulars,  the  jury  must  reject  all 
his  testimony.  *  *  The  rule  is  that  the  jury  may  reject 
the  whole  of  the  testimony  of  a  witness  who  has  will- 
fully sworn  falsely  as  to  a  material  point;  that  is  to 
say,  the  jury,  being  convinced  that  a  witness  has  stated 
what  was  untrue,  not  as  the  result  of  mistake  or  inad- 
vertence, but  willfully  and  with  the  design  to  deceive, 
must  treat  all  of  his  testimony  with  distrust  and  sus- 
picion, and  reject  all  unless  they  shall  be  convinced, 
notwithstanding  the  base  character  of  the  witness,  that 
he  has  in  other  particulars  sworn  to  the  truth.  The 
third  subdivision  of  Section  2061  of  the  Code  of  Civil 
Procedure  is  but  declaratory  of  the  rule  above  con- 
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sidered,  and,  by  requiring  the  jury  to  distrust,  neces- 
sarily authorizes  them  to  reject  all  of  the  testimony  of 
such  a  witness,  in  a  proper  case. ' ' 

When  a  witness  has  knowingly  testified  falsely  as 
to  a  material  point  in  a  case,  the  statute  requires  the 
jury  to  distrust  other  parts  of  his  evidence,  and  they 
may,  in  their  discretion,  reject  all  of  his  evidence,  or 
they  may  properly  accept  and  act  upon  other  parts  of 
his  evidence,  if  they  believe  that,  as  to  those  facts,  he 
is  telling  the  truth.  A  witness  may  knowingly  testify 
falsely  in  one  part  of  his  testimony  and  truthfully  in 
other  parts.  As  the  jury  are  the  exclusive  judges 
of  the  credibility  of  a  witness,  they  may  believe  parts 
of  his  evidence  and  reject  the  remainder. 

The  trial  court  is  required  to  instruct  the  jury  that 
a  witness,  false  in  one  part  of  his  evidence,  is  to  be 
distrusted  in  other  portions  thereof,  but  the  trial  court 
has  n'^t  authority  to  instruct  a  jury  that,  if  they  believe 
that  a  witness  has  knowingly  testified  falsely  as  to  a 
material  fact,  it  is  their  duty  to  reject  all  of  his  evi- 
dence, unless  it  is  corroborated,  and  to  do  so  is  to 
invade  the  legitimate  province  of  the  jury.  The  trial 
court  did  not  err  in  giving  said  instruction. 

8.  The  appellant  complains  of  certain  charges  given 
by  the  trial  court.  We  have  examined  said  charges 
in  connection  with  the  other  charges  given.  The  in- 
structions were  given  as  a  whole  and  should  be  con- 
strued as  a  whole. 

In  Nave  v.  Flack,  90  Ind.  210,  211  (36  Am.  Rep.  205), 
the  court  says: 

*'The  chief  point  of  assault  is  the  first  sentence  of 
the  instruction.  This  is  singled  out,  and  its  fault  is 
asserted  to  be  unanswerably  proved.  But  an  instruc- 
tion is  not  to  be  disposed  of  by  dissection;  if  good  as 
a  whole,  it  will  stand.  Few  rules  are  better  settled 
tiian  that  an  instruction  is  to  be  taken  as  an  entirety. ' ' 
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The  same  is  true  of  the  entire  charge. 
In  Volume  2  of  Thompson,  Trials,  Section  2407,  the 
author  says: 

^  *'The  charge  is  entitled  to  a  reasonable  interpreta- 
tion. It  is  construed  as  a  whole,  in  the  same  connected 
way  in  which  it  was  given,  upon  the  presumption  that 
the  jury  did  not  overlook  any  portion,  but  gave  due 
weight  to  it  as  a  whole ;  and  this  is  so,  although  it  con- 
sists of  clauses  originating  with  different  counsel  and 
applicable  to  different  phases  of  the  evidence.  If, 
when  so  construed,  it  presents  the  law  fairly  and  cor- 
rectly to  the  jury,  in  a  manner  not  calculated  to  mis- 
lead them,  it  will  afford  no  ground  for  reversing  the 
judgment,  although  some  of  its  expressions,  if  stand- 
ing alone,  might  be  regarded  as  erroneous,  or  because 
there  may  be  an  apparent  conflict  between  isolated  sen- 
tences, or  because  its  parts  may  be  in  some  respects 
slightly  repugnant  to  each  other,  or  because  some  one 
of  them,  taken  abstractly,  may  have  been  erroneous. 
If,  therefore,  a  single  instruction  is  found  which  states 
the  law  incorrectly,  and  it  is  qualified  by  others  in  such 
a  manner  that  the  jury  were  probably  not  misled  by 
it,  it  will  not  be  a  ground  for  reversing  the  judgment '' 

The  appellant  criticises  some  of  the  instructions, 
and  contends  that  they  assume  as  true  material  facts 
in  dispute ;  but,  when  the  instructions  are  construed  as 
a  whole,  it  is  clear  that  the  jury  could  not  have  under- 
stood from  the  instructions  that  said  facts  were  not 
disputed  or  not  to  be  passed  on  by  them  in  accordance 
with  the  evidence  in  the  case. 

9.  Trial  courts,  when  not  requested  to  charge  in 
writing,  may  instruct  in  writing  or  orally,  at  their 
option,  but,  whether  their  charges  be  written  or  oral, 
they  should  be  prepared  with  care,  so  as  to  avoid  am- 
biguities and  the  assumption  by  implication  or  other- 
wise of  facts  as  true  that  are  disputed  and  to  be  passed 
on  by  the  jury.    Each  separate  charge   should  be  so 


July,  1914.]     MoRANDAS  V.  L.  R.  Wattis  Co.  367 

—  — 

clearly  expressed  that  the  jury  will  not  mistake  its 
meaning.  On  appeal,  the  instructions  are  construed 
reasonably  and  as  a  whole.  We  find  that  the  instruc- 
tions submitted  the  case  to  the  jury  in  a  manner  not 
prejudicial  to  the  defendant,  and  that  he  had  a  fair 
trial.  We  have  examined  the  several  points  assigned 
as  error  and  find  no  prejudicial  error. 

Section  1626,  L.  0.  L.,  relating  to  appeals  in  criminal 
cases,  provides : 

* '  After  hearing  the  appeal  the  court  must  give  judg- 
ment, without  regard  to  the  decision  of  questions 
which  were  in  the  discretion  of  the  court  below,  or  to 
technical  errors,  defects,  or  exceptions  which  do  not 
affect  the  substantial  rights  of  the  parties. ' ' 

The  judgment  of  the  court  below  is  affirmed. 

Affibmed.    Beheabinq  Denied. 


Argued  June  22^  aiBrmed  July  7,  1914. 

MORANDAS  v.  L.  R.  WATTIS  CO.* 

(142  Pac.  537.) 

Master  and  Servant— InjurleB  to  Beiraat— Appliances  for  Work. 

1.  Independent  of  any  statute,  it  is  the  duty  of  the  master  to  sup* 
ply  a  reasonably  safe  place  in  which  and  reasonably  safe  appliances 
with  which  the  servant  is  required  to  work. 

Master  and  Servant — ^Injuries  to  Servants-Appliances  and  Place  to 
Work— Delegation  of  Duty. 

2.  The  master  cannot  avoid  nor  delegate  to  another  his  duty  to 
furnish  a  safe  place  to  work  and  safe  appliances,  so  as  to  escape  his 
responsibility. 

[As  to  duty  of  employer  to  furnish  safe  place  and  appliances, 
see  notes  in  97  Am.  St.  Bep.  884;  98  Am.  St.  Bep.  289.] 

Master  and  Servant — ^Injnries  to  Servant — ^Actions — Motion  for  Non- 
suit. 

8.  In  an  action  for  the  death  of  a  servant  directly  caused  by  the 
breaking  of  a  chain,  permittiug  a  heavy  machine  to  roll  over  and 
crush  the  servant,  where  there  was  testimony  tending  to  show  that  the 


*0n  the  question  of  the  delegability  of  the   master's  duty  as  to 
places  and  appliances,  see  note  in  54  L.  B.  A.  63.  Beportek. 
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chain  was  an  appliance  furnished  by  defendant  for  use  in  the  opera- 
tion of  the  machine,  that  it  was  worn  and  defective,  as  defendant 
knew  or  with  reasonable  diligence  might  have  known,  but  the  servant 
did  not  know,  a  motion  for  nonsuit  was  properly  denied. 

From  Lane :  John  S.  Coke,  Judge. 

In  Banc.    Statement  by  Mb.  Justice  Burnett. 

This  is  an  action  by  John  Morandas,  administrator 
of  the  estate  of  John  Thalasinos,  deceased,  against 
L.  R.  Wattis  Company,  a  corporation,  and  Utah  Con- 
struction Company,  a  corporation,  to  recover  damages 
for  the  death  of  plaintiff's  decedent,  alleged  to  have 
happened  before  the  passage  of  the  employers*  lia- 
bility law,  on  account  of  the  negligence  of  the  Utah 
Construction  Company  and  the  L.  B.  Wattis  Company, 
for  the  latter  of  whom  he  was  at  work. 

The  three  defenses  of  assumed  risk,  contributory 
negligence,  and  negligence  of  fellow-servants  were 
interposed  and  were  traversed  by  the  reply. 

A  nonsuit  was  ordered  in  favor  of  the  Utah  Con- 
struction Company.  A  verdict  in  favor  of  the  plain- 
tiff and  against  the  L.  B.  Wattis  Company  was  fol- 
lowed by  a  judgment,  from  which  the  latter  defendant 
appeals.  Affirmed. 

For  appellant  there  was  a  brief  over  the  names  of 
Messrs.  Woodcock,  Smith  S  Bryson  and  Mr,  0.  H. 
Foster,  with  oral  arguments  by  Mr.  Richard  8.  Smith 
and  Mr.  Foster. 

For  respondent  John  Morandas  there  was  a  brief 
over  the  names  of  Mr.  Hayward  H.  Riddell,  Mr.  H. 
Daniel  and  Messrs.  Thompson  S  Hardy,  with  oral 
arguments  by  Mr.  Riddell  and  Mr.  Charles  A.  Hardy. 

For  respondent  Utah  Construction  Company  there 
was  a  brief  with  oral  arguments  by  Messrs.  Williams 
&  Bean. 
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Mb..  Justice  Bubnett  delivered  the  opinion  of  the 
court. 

The  pleadings  and  the  evidence  on  behalf  of  the 
plaintiff  disclose  substantially  a  case  as  follows:  The 
defendant  L.  E.  Wattis  Company  was  a  subcontractor 
under  the  Utah  Construction  Company  for  the  grad- 
ing of  a  railroad  bed  in  Lane  County.  For  use  in  the 
enterprise,  it  had  transported  by  railway,  to  a  point 
near  which  it  was  to  be  employed,  a  steam  shovel 
weighing  upward  of  30  tons,  together  with  the  ap- 
pliances convenient  for  its  operation.  The  various 
parts  of  the  machine  having  been  unloaded  from  the 
cars,  it  was  assembled  and  moved  a  short  distance  on 
a  temporary  track  up  what  is  said  to  be  about  a  12  per 
cent  grade.  In  this  process  the  shovel,  with  its  engine 
and  machinery  was  mounted  on  a  short  flat  car  having 
two  sets  of  trucks,  one  at  the  forward  end  and  the  other 
at  the  rear  of  the  platform.  Owing  to  the  steepness 
of  the  grade,  the  machine  could  not  be  moved  wholly 
by  its  own  power  up  the  incline.  Having  proceeded 
to  the  foot  of  the  hill,  it  became  necessary  to  fasten 
a  snatch  block  to  stumps  along  the  line  through  which 
a  cable  was  rove  and  carried  back  to  the  windlass  on 
the  car.  The  machinery  was  then  started  and  wound 
up  the  cable,  with  the  result  that  the  whole  outfit  was 
moved  gradually  up  the  hill.  In  so  doing  it  was  requi- 
site to  chock  the  wheels  of  the  car  trucks  with  a  heavy 
railroad  tie  to  prevent  the  machine  from  rolling  back 
down  the  hill  when  the  engine  was  stopped.  The 
workmen  accompanying  the  concern  consisted  of  three 
Americans  and  six  Greeks,  among  the  last  of  whom 
the  decedent  was  one.  After  the  machine  had  been 
moved  part  way  up  the  incline,  the  men  in  charge  de- 
cided to  extend  the  cable  to  a  new  hold.    The  stump 

71  Or.— ^24 
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selected  was  too  far  away  to  be  reached  by  the  chain 
then  in  use  for  that  purpose.  The  decedent  was  di- 
rected by  the  engineer  to  go  back  to  the  place  where 
the  machine  had  been  assembled  and  fetch  a  chain 
left  there,  which  had  been  in  use  about  the  shovel,  as 
some  witnesses  say,  about  four  years.  This  chain  was 
brought  up  and  used  to  lengthen  the  connection  be- 
tween the  snatch  block  and  the  stump.  The  decedent 
was  then  ordered  to  take  his  place  at  the  rear  of  the 
outfit  for  the  purpose  of  chocking  up  with  the  tie,  with 
the  assistance  of  another  Greek  laborer.  To  do  this 
he  had  to  get  down  upon  his  hands  and  knees  under 
the  coal  bunker,  which  overhung  the  rear  part  of  the 
car.  All  being  in  readiness,  the  order  was  given  to 
start  the  machinery,  and,  on  the  first  strain  upon  the 
cable,  the  chain  which  the  decedent  had  brought  up 
parted,  and  the  car,  with  its  load  rolled,  back  down  the 
decline  upon  the  decedent,  and  immediately  crushed 
him  to  death.  The  chain  hitherto  in  use  had  not 
broken,  and  the  defendant  contends  that  all  who  were 
engaged  in  the  work  of  moving  the  shovel  were  fellow- 
servants  ;  that  the  fault,  if  any,  was  that  of  the  dece- 
dent ^s  co-workers,  and  was  a  mere  negligence  of 
operation  not  chargeable  to  the  master.  Upon  this 
contention  the  defendant,  appealing,  stakes  its  whole 
case. 

1.  It  is  well  settled  by  the  precedents  already  estab- 
lished by  this  court  that,  independent  of  any  statute, 
it  is  the  duty  of  the  master  to  supply  a  reasonably 
safe  place  in  which,  and  reasonably  safe  appliances 
with  which,  the  servant  is  required  to  work:  Kopacin 
V.  Crown-Columbia  P.  d  P.  Co.,  62  Or.  291  (125  Pac. 
281) ;  Kovachoff  v.  St.  Johns  Lbr.  Co.,  61  Or.  174  (121 
Pac.  801) ;  Dunn  v.  Orchard  L.  &  T.  Co.,  68  Or.  97  (136 
Pac.  872) ;  Woods  v.  Wikstrom,  67  Or.  581   (135  Pac 
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192) ;  Field  v.  Northwest  Steel  Co.,  67  Or.  126    (135 
Pac.  320). 

2.  This  is  a  duty  which  the  master  cannot  avoid  nor 
delegate  to  another  in  any  way  so  as  to  escape  his 
responsibility. 

3.  The  question  here  is  one  of  fact  whether  the  chain 
in  question  was  an  appliance  supplied  by  the  master 
to  use  in  the  operation  of  the  shovel;  a  part  of  that 
work  being  the  movement  of  the  machine  from  place 
to  place.  The  decision  upon  which  the  defendant 
principally  relies  is  that  of  Subbo  v.  Pacific  Coast 
Construction  Co.,  65  Or.  405  (123  Pac.  1070,  133  Pac. 
83).  In  that  case  the  workmen  were  engaged  in  blast- 
ing stone.  The  defendant  had  furnished  for  use  in 
tamping  the  explosive  into  holes  drilled  in  the  rock, 
wooden  rods  suitable  for  the  purpose,  because,  being 
lighter,  they  made  less  concussion,  and  consequently 
were  not  so  liable  to  set  off  the  explosive.  The  plain- 
tiff was  at  work  cleaning  off  the  surface  of  the  ground 
at  some  distance  from  the  hole  in  which  the  explosion 
occurred.  The  foreman  in  charge  of  the  work,  instead 
of  using  the  wooden  rods  supplied  for  the  purpose,  em- 
ployed an  iron  bar,  which  by  reason  of  its  greater 
weight,  made  sufficient  concussion  to  cause  an  ex- 
plosion, which  injured  the  plaintiff.  It  was  there 
held  that  the  master,  having  furnished  suitable  ap- 
pliances with  which  to  accomplish  the  work,  had  per- 
formed his  whole  duty,  and  that  the  negligence  of  the 
foreman  in  taking  the  iron  bar  was  negligence  of  a 
fellow-servant,  for  which  the  master  was  not  respon- 
sible to  the  plaintiff.  That  case  is  distinguishable 
from  the  one  at  bar.  Conceding,  as  we  must,  for  the 
purpose  of  a  motion  for  nonsuit  on  which  error  is 
predicated,  that  the  chain  which  broke  was  an  ap- 
pliance furnished  by  the  master  with  which  to  operate 
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the  shovel,  its  breaking  was  the  immediate  cause  of  the 
accident.  The  operation  of  it  by  the  fellow-servants 
was  conducted  in  the  same  way  as  if  the  chain  had 
been  a  perfect  one,  strong  enough  for  the  purpose. 
The  manner  in  which  it  was  used,  so  far  as  the  record 
discloses,  was  the  usual  one  in  which  the  work  was  con- 
ducted, and  there  was  no  negligence  of  operation.  The 
immediate  cause  of  the  disaster  was  the  breaking  of 
the  chain,  due,  as  the  testimony  tends  to  show  on  the 
part  of  the  plaintiff,  to  a  defective  link,  together  with 
the  general  worn  condition  and  consequent  weakness 
of  the  chain.  This  serves  to  distinguish  the  case  in 
hand  from  the  Subbo  case,  and  likewise  from  the  other 
citations  in  the  defendant's  brief.  In  all  those  cases 
the  master  had  furnished  ample  material  in  good, 
sound  condition  for  use  in  the  work,  but  the  fellow- 
servants  preferably  used  an  inferior  and  worn-out 
article.  There  is  no  showing  of  that  kind  in  the  case 
at  bar.  For  all  that  appears  in  the  testimony,  there 
was  nothing  else  to  be  used  for  the  purpose  of  hitching 
the  snatch  block,  except  the  chain  which  was  used  when 
the  first  chain  proved  to  be  too  short  to  reach  the 
stump.  It  is  proper  to  state  that  there  was  testimony 
for  the  defendants  materially  contradicting  the  evi- 
dence on  behalf  of  the  plaintiff,  and  which  tended 
strongly  to  prove  the  contention  that  the  decedent  was 
guilty  of  contributory  negligence,  causing  his  death, 
but  these  are  questions  of  fact  for  the  jury,  which  we 
cannot  consider  on  this  appeal. 

We  hold,  therefore,  that  there  was  testimony  which 
the  jury  was  entitled  to  consider  as  showing  that  the 
chain  in  question  was  an  appliance  furnished  by  the 
defendant  for  use  in  the  operation  of  the  shovel;  that 
it  was  worn  and  defective;  that  the  defendant  knew, 
or  with  reasonable  diligence  might  have  known,  of 
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the  defect;  and  that  the  plaintiff  did  not  know  of  its 
insufficiency.  The  case  was  properly  submitted  to  the 
jury  as  against  the  defendant's  motion  for  a  nonsuit. 
Other  errors  were  predicated  upon  the  instructions  of 
the  court  to  the  jury,  but  they  were  not  presented  at 
the  argument  nor  in  the  brief,  and  an  examination  of 
them  convinces  us  that  they  are  groundless. 

The  judgment  is  affirmed.  Affirmed. 

Mb.  Justice  Eaein  did  not  sit. 


Argaed  June  18,  reversed  July  7,  1914. 

FIRST  NAT.  BANK  v.  GAGE,  Sheriff. 

(142  Pac.  539.) 


1.  An  unsealed  deed  is  at  least  a  contract  for  a  conveyance,  and,  if 
insufficient  to  convey  title,  creates  an  equitable  title  in  the  grantee  to 
the  extent  of  the  grantor's  title. 

Vendor  and  Purchaser — Bona  Fide  Purchaser — ^Notice. 

2.  Though  the  record  of  an  unsealed  deed  is  not  constructive  notice, 
knowledge  of  such  facts  as  were  sufficient  to  put  one  on  inquiry  is 
notice  of  any  facts  that  might  have  been  ascertained  by  such  inquiry. 

[As  to  effect  of  defective  recording  of  instruments,  see  notes  in 
91  'Am.  Dec.  106;  96  Am.  St.  Eep.  397.  As  to  right  to  record  in- 
strument void  on  its  face,  see  note  in  Ann.  Cas.  1912C,  675.] 

Attachment — Claims  of  Third  Persons — Burden  of  Proof. 

3.  Under  Sections  301,  302,  L.  O.  L.,  making  an  attaching  creditor 
without  notice  of  an  outstanding  equity  a  purchaser  in  good  faith,  the 
burden  is  on  the  attaching  creditor  to  allege  and  prove  that  he  had  no 
notice  or  knowledge  of  the  outstanding  equity  at  the  time  of  the  at- 
tachment. 

Attachment — Claims  of  Third  Person— Sufficiency  of  Evidence. 

4.  In  a  suit  to  enjoin  the  sale  on  execution  of  property  which  plain- 
tiff had  conveyed  by  an  unsealed  deed,  evidence  held  insufficient  to 
show  that  the  attaching  creditor  did  not  have  knowledge  of  the  deed. 

From  Coos :  John  S.  Cokb,  Judge. 
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Department  2.     Statement  by  Mb.  Justice  Eakht. 

This  is  a  suit  by  the  First  National  Bank  of  North 
Bend,  a  corporation,  against  W.  W.  Gage,  as  sheriff 
of  Coos  County,  Oregon,  and  the  North  Bend  Hard- 
ware and  Supply  Company,  a  private  corporation,  to 
enjoin  the  sheriff  from  selling  on  execution,  as  the 
property  of  J.  Virgil  Pugh,  an  undivided  one-half 
interest  in  lots  8  and  9  of  block  13,  North  Bend,  Coos 
County,  Oregon,  known  as  the  bank  property.  The 
lots  originally  belonged  to  the  bank  and  Pugh  jointly, 
and  in  1909  and  1910  they  erected  the  present  building, 
which  has  since  been  occupied,  the  comer  by  the  plain- 
tiff as  a  bank,  one  room  by  the  Hazer  Hardware  Com- 
pany, the  center  room  by  the  North  Bend  Mercantile 
Company,  and  the  upper  story  by  offices.  Pugh  was 
the  principal  stockholder  in  and  manager  of  the  North 
Bend  Mercantile  Company,  and  continued  to  own  his 
half  interest  in  the  lots  and  building  until  the  first 
day  of  April,  1910,  when  he  attempted  to  convey  it  to 
the  Oregon  Trust  Company  for  the  consideration  ex- 
pressed therein,  of  $1,000,  though  really  in  payment 
of  the  sum  of  $12,500  loaned  by  the  bank  to  Pugh,  with 
which  to  pay  his  part  of  the  expense  of  the  erection 
of  the  building.  Thereafter,  on  the  9th  day  of  Feb- 
ruary, 1911,  the  lots  were  conveyed  by  the  Oregon 
Trust  Company  to  the  bank.  Pugh  was  indebted  to 
the  North  Bend  Hardware  &  Supply  Company  in  the 
sum  of  about  $1,600,  and  on  the  27th  day  of  July,  1910, 
said  company  sued  Pugh  on  said  account,  and  on  that 
day  duly  levied  an  attachment  in  said  action  upon  the 
said  undivided  half  of  said  lots  8  and  9.  The  said  ac- 
tion resulted  in  judgment  in  favor  of  plaintiff  in  the 
sum  of  $1,625,  and  thereafter  execution  thereon  was 
placed  in  the  hands  of  the  defendant.  Gage,  and  he  was 
proceeding  to  sell  said  undivided  half  of  said  lots 
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8  and  9  when  this  suit  was  commenced,  which  seeks  to 
perpetually  enjoin  the  defendant  from  selling  said  lots. 

The  answer  alleges  the  attachment  proceedings ;  that 
the  action  resulted  in  judgment  in  plaintiff's  favor, 
and  the  issue  of  the  execution  thereon.  It  denies  that 
at  the  time  of  the  attachment  the  Oregon  Trust  Com- 
pany was  the  owner  of  said  undivided  half  interest  in 
said  lots,  but  that  the  title  thereto  was  in  Pugh,  and 
that  defendant  had  no  knowledge  or  information  of 
any  claim,  or  pretended  claim,  by  the  Oregon  Trust 
Company  to  Said  undivided  half  of  said  lots  at  the  time 
of  said  attachment,  to  which  answer  a  demurrer  was 
overruled. 

The  reply  is  a  general  denial.  From  a  decree  for 
the  defendant^  plaintiff  appeals. 

Eevebsed.-    Injunction  Allowed. 

For  appellant  there  was  a  brief  over  the  names  of 
Messrs.  Hammond  &  Hollister  and  Mr.  N.  C.  McLeod, 
with  an  oral  argument  by  Mr.  Austin  S.  Hammond. 

For  respondent  there  was  a  brief  over  the  names 
of  Mr.  Charles  P.  McKnight  and  Mr.  John  D.  Goss, 
with  an  oral  argument  by  Mr.  McKnight. 

Mb.  Justice  Eakin  delivered  the  opinion  of  the 
court 

1-4.  The  deed  of  date  April  1,  1910,  from  Pugh  to 
the  Oregon  Trust  Company  (the  stockholders  of  which 
were  principally  the  stockholders  in  the  plaintiff  bank), 
although  signed  by  Pugh  and  wife,  was  not  sealed. 
Defendant  insists  it  was  not  entitled  to  record,  that 
he  had  no  knowledge  of  its  existence,  and  that  it  is 
therefore  void  as  to  the  attaching  creditor.  Plaintiff 
contends  that,  although  unsealed,  it  was  recorded, 
which  record  was  constructive  notice  to  the  defendant, 
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and  further  contends  that  defendant  had  actual  knowl- 
edge thereof,  and  therefore  that  the  defendant  ac- 
quired no  lien  thereon  by  the  attachment.  The  con- 
troversy is  as  to  the  effect  of  the  unsealed  deed  of 
April  1,  1910,  the  recording  of  it  in  that  condition, 
and  whether  the  plaintiff  in  the  attachment  had  knowl- 
edge thereof,  either  actual  or  constructive.  The  deed 
was  at  least  a  contract  for  a  conveyance,  if  insufficient 
to  convey  the  title,  and  created  an  equitable  title  in  the 
trust  company  to  the  extent  of  the  value  the  bank  had 
in  it.  This  deed  was  not  entitled  to  record  because  of 
the  absence  of  the  seal,  and  therefore  the  record  of  it 
was  not  constructive  notice,  but  actual  notice  thereof, 
or  knowledge  of  such  facts  as  were  sufficient  to  put  the 
attaching  creditor  on  inquiry,  was  notice  of  any  facts 
that  might  have  been  ascertained  by  such  inquiry.  By 
Sections  301,  302,  L.  0.  L.,  an  attaching  creditor  with- 
out notice  of  an  outstanding  equity  is  deemed  a  pur- 
chaser in  good  faith :  Boehreinger  v.  Creighton  et  al., 
10  Or.  42;  Fault  v.  Cooke,  19  Or.  455  (26  Pac.  662,  20 
Am.  St.  Eep.  836) ;  Rhodes  v.  McGarry,  19  Or.  222 
(23  Pac.  971).  Thus,  the  defendant's  right  here  de- 
pended upon  whether  the  attaching  creditor  had  notice 
of  the  outstanding  equity  of  the  trust  company  or  of 
plaintiff.  The  burden  was  upon  the  defendant  to  bring 
himself  within  the  statute  by  alleging  and  proving  that 
he  had  no  notice  or  knowledge  of  the  outstanding 
equity  at  the  time  of  the  attachment:  Baker  v.  Wood- 
ward, 12  Or.  3  (6  Pac.  173) ;  Rhodes  v.  McGarry  et  al., 
19  Or.  222  (23  Pac.  971) ;  Osgood  v.  Osgood,  35  Or.  1 
(56  Pac.  1017).  In  Riddle  v.  Miller,  19  Or.  468  (23 
Pac.  807),  it  is  held  that  after  the  attaching  creditor 
was  informed  of  the  outstanding  equity,  or  of  the  facts 
sufficient  to  put  him  on  inquiry,  by  which  inquiry  he 
could  have  learned  thereof,  his  attachment  was  subject 
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to  it:  Cantwell  v.  Barker,  62  Or.  12  (124  Pac.  264). 
There  is  direct  testimony  of  such  knowledge  by  de- 
fendant, namely,  the  statement  of  Pugh  to  the  effect 
that  he  told  the  representatives  of  the  plaintiff,  John 
E.  Smith,  the  president  of  the  North  Bend  Hardware 
&  Supply  Company,  the  attaching  creditor,  and  J.  W. 
Gardner,  its  secretary,  that  the  building  belonged  to 
the  Oregon  Trust  Company.  Although  denied  by  said 
parties,  defendant's  attorney,  who  brought  the  attach- 
ment action,  testified  as  to  what  steps  he  took  to  ascer- 
tain the  property  to  be  attached: 

*  *  The  day  that  I  commenced  this  action,  and  before  I 
commenced  it,  I  had  Mr.  Barton,  of  the  Title  Guaranty 
&  Abstract  Co.,  examine  his  records  and  ascertain  if 
the  interest  that  Pugh  had  in  this  property,  and  he  ad- 
vised me  of  the  interest  that  he  held  in  what  is  gen- 
erally known  as  the  First  National  Bank  property,  as 
described  in  the  records  here,  and  he  advised  me  that 
the  property  was  in  J.  Virgil  Pugh;  that  is  the  only 
examination  that  I  ever  made,  I  took  his  examination 
as  an  officer  of  the  Title  Guaranty  &  Trust  Company. 

*'Q.  Did  you  make  any  examination  of  the  record 
yourself? 

''A.  I  was  present  there  and  looked  over  his  notes 
with  him. 

**Q.  Did  you  see  or  learn  of  the  existence  of  any 
deed,  or  any  record  of  any  pretended  deed,  such  as 
plaintiff's  exhibit  No.  2  (the  unsealed  deed)! 

**A.  Not  until  after  this  present  suit  was  com- 
menced. 

**Q.  Then  at  the  time  this  action  was  commenced 
did  you,  as  attorney  for  the  North  Bend  Hardware  & 
Supply  Co.,  have  any  notice  or  knowledge  of  the  exist- 
ence of  this  deed,  or  any  records  showing  the  deed  t  *  * 

*'A.  None  whatever.  The  first  knowledge  I  had  of 
this  as  attorney  for  the  North  Bend  Hardware  &  Sup- 
ply Company,  or  any  other  person,  was  after  the 
commencement  of  this  present  suit  that  we  are  now 
trying.*' 
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This  proof  is  not  convincing  that  at  the  time  of  the 
attachment  McKnight  did  not  know  of  the  unsealed 
deed.  The  purpose  of  this  testimony  was  to  show  that 
he  did  not  know  that  the  title  to  the  property  had  been 
conveyed  at  the  time  he  attached,  and  that  is  all  that 
it  amounts  to.  Barton,  the  abstracter,  was  not  called 
as  a  witness,  but,  being  in  the  business,  he  must  have 
had  notice  of  the  unsealed  deed,  and  when  consulted 
as  to  the  title  of  those  lots  he  must  have  imparted  his 
knowledge  of  the  defective  deed  to  his  client,  who  was 
undoubtedly  paying  him  for  his  professional  services. 
He  was  in  duty  bound  to  tell  him,  and  when  **he  ad- 
vised [McKnight]  that  the  property  was  in  Pugh," 
he  was  giving  a  legal  opinion  as  to  the  effect  of  the 
unsealed  deed.  McKnight  was  present  and  looked 
over  Barton 's  notes  with  him,  which  must  have  shown 
the  record  of  the  deed.  It  is  not  shown  what  Barton's 
notes  contained,  but  wbatever  they  did  show  McKnight 
knew.  We  are  entitled  to  know  their  contents,  and, 
if  they  did  not  show  this  deed,  then  why  they  did  not; 
and  the  defendant  is  to  be  presumed  to  have  had 
knowledge  of  whatever  those  notes  disclosed.  Taking 
this  doubtful  evidence  in  connection  with  the  testimony 
of  Pugh  that  he  told  defendant's  representatives  that 
the  building  belonged  to  the  Oregon  Trust  Company, 
defendant's  testimony  is  not  satisfactory  or  convincing 
that  it  did  not  have  knowledge  of  this  deed,  and  it  does 
not  bring  defendant  within  the  provisions  of  Section 
301,  L.  0.  L.,  to  be  deemed  a  bona  fide  purchaser  in 
good  faith  and  for  valid  consideration. 

The  decree  is  reversed  and  the  perpetual  injunction 
allowed.  Reversed.    Injunction  Allowed. 

Mb.  Justice  Moore,  Me.  Justice  Bean  and  Mr.  Jus- 
tice McNary  concur. 
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Argued  June  16,  reversed  July  7,  1914. 

SMITH  V.  SILVERTON.* 

(142  Pac.  609.) 

Mimlcfpftl  Corporatloiis — Sewers — Bight  to  Oonstrnct. 

1.  A  city  has  no  right,  without  legislative  authority,  to  cast  its 
sewage  into  a  stream,  so  as  to  pollute  it  to  the  injury  of  lower  riparian 
proprietors,  nnless  it  has  first  condemned  the  interests  injuriously 
affected. 

[As  to  pollution  of  waters  by  a  municipal  corporation,  see  notes 
in  84  Am.  St.  Bep.  918,  924;  Ann.  Cas.  1912B,  450.] 

Eminent  Domain— Appropriation  of  Stream — Sewage— Bight  of  City. 

2.  Where  the  casting  of  sewage  into  a  stream  amounts  to  a  public 
nuisance  or  a  taking  of  private  property  in  the  constitutional  sense, 
the  city  is  not  protected  or  justified  in  such  appropriation,  unless  it 
has  acquired  the  right  by  condemnation  and  payment  of  compensation. 

Municipal  Oorporations — Sewen — ^Bight  to  Maintain. 

3.  The  right  granted  to  a  city  by  its  charter  to  construct  sewers 
does  not  give  implied  authority  to  pollute  a  stream. 

Knlsance — ^Public  Kuisanca — Bight  to  Enjoin. 

4.  The  right  of  the  state  to  enjoin  a  nuisance  may  be  delegated  to 
and  exercised  by  a  city  or  other  power  specially  named  for  that  pur- 
pose. 

Nnlsance — Pnblic  Nnisance — ^Bight  to  Enjoin. 

5.  Under  Section  4693,  L.  O.  L.,  providing  that  in  cities,  districts 
and  places  having  no  local  board  of  health,  or  where  the  sanitary  laws 
or  regulations  are  inoperative,  the  state  board  of  health  may  order 
nuisances  to  be  abated  and  removed,  and  providing  a  criminal  penalty 
for  violation  of  such  orders,  the  board  of  health  may  in  a  proper  case 
have  a  nuisance  enjoined,  but  only  on  satisfactory  evidence  that  the 
act  in  question  creates  a  public  nuisance,  or,  if  the  danger  is  only 
apprehended,  that  it  is  real  and  imminent. 

Municipal  Corporations — Sewers— Bight  to  Maintain — Injunction. 

6.  In  the  absence  of  evidence  as  to  the  use  of  the  water  of  a  stream 
for  domestic  purposes  or  for  stock  or  the  probability  of  such  use,  the 
state  board  of  health  cannot  enjoin  a  city  from  casting  its  sewage  and 
drainage  into  the  stream. 

From  Marion:  William  Galloway,  Judge. 


*0n  the  right  of  a  municipal  corporation  to  drain  sewage  into 
waters,  see  notes  in  48  L.  B.  A.  491  and  61  L.  R.  A.  694. 

As  to  injun(;tion  against  city's  drainage  into  watercourse,  see  note 
in  23  L.  R.  A.  301. 

For  the  power  of  board  of  health  as  to  nuisances,  see  note  in  36  L. 
B.  A.  603.  BuFO&TXE. 
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Department  2.     Statement  by  Mb.  Justice  Eakin. 

This  is  a  suit  by  Andrew  C.  Smith,  C.  J.  Smith, 
E.  A.  Pierce,  Alfred  Kinney,  W.  B.  Morse,  E.  B. 
Pickel  and  Calvin  S.  White,  constituting  the  State 
Board  of  Health  of  the  State  of  Oregon,  against  the 
City  of  Silverton,  to  enjoin  said  city  from  casting  its 
sewage  and  drainage  into  Silver  Creek.  This  stream 
flows  through  the  said  city,  and  during  the  month  of 
August  contains  a  flow  of  about  35  second-feet  of  water 
running  therefrom  through  a  thickly  populated  agri- 
cultural country.  It  is  crossed  below  the  city  by  vari- 
ous county  roads,  and  is  alleged  by  the  plaintiffs  to 
be  used  by  residents  along  it  and  by  their  stock  for 
drinking  purposes.  The  city  sewers  empty  into  it  on 
each  bank,  the  flow  of  which  amounts  to  .12  of  a  second- 
foot.  After  taking  evidence,  a  decree  was  rendered 
enjoining  the  defendant  from  emptying  the  sewer  into 
the  creek.    Defendant  appeals.  Reversed. 

For  appellant  there  was  a  brief  over  the  names  of 
Mr.  Grant  Corby,  Mr.  Alfred  Todd  and  Mr.  M.  J.  Van 
Vaikenburg,  with  oral  arguments  by  Mr.  Corby  and 
Mr.  Todd. 

For  respondent  there  was  a  brief  and  an  oral  argu- 
ment by  Mr.  Ernest  R.  Ringo. 

Mb.  Justice  Eakin  delivered  the  opinion  of  the 
court. 

One  of  the  defenses  to  the  suit  is  that  the  present 
sewer  system  is  a  great  improvement  upon  the  offen- 
sive surroundings  and  unsanitary  conditions  existing 
prior  to  the  construction  of  the  sewer;  but  that  does 
not  affect  the  questions  involved.  The  issue  is  as  to 
whether  the  present  sewer  system  is  a  menace  to  the 
lives  and  health  of  the  citizens  in  the  vicinity  of  the 
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stream.  There  is  very  little  testimony  upon  this  ques- 
tion, except  as  to  the  pollution  of  the  water,  and  that 
is  only  opinions  of  witnesses  and  no  proof  of  the  extent 
to  which  the  water  is  used  or  the  effect  of  such  use. 

1.  First,  we  may  consider  when  and  how  a  city  may 
use  a  natural  stream  of  water  as  a  place  of  discharge 
for  its  sewer  system.  The  rule  as  recognized  by  the 
courts  is  that  a  city  has  no  right  to  cast  its  sewage  into 
a  stream  so  as  to  pollute  it,  to  the  injury  of  the  lower 
riparian  proprietors.  There  are  exceptions  to  this 
ruling  dependent  on  circumstances,  but  not  involved 
here.  It  seems  to  be  elementary  that  a  city's  right  in 
that  regard  is  dependent  upon  legislative  authority, 
unless  it  has  first  condemned  the  interests  injuriously 
affected,  but  it  seems  that  by  legislative  authority  it 
may  with  impunity  sewer  into  navigable  or  tidal 
streams,  if  done  in  a  proper  manner,  though  it  is  doubt- 
ful if  the  legislature  can  authorize  it  to  so  use  a  stream, 
the  bed  and  banks  of  which  are  in  private  ownership : 
See  Oray  ex.  rel.  Simmoiis  v.  Patterson,  60  N.  J.  Eq. 
385  (45  Atl.  995,  83  Am.  St.  Eep.  642,  48  L.  E.  A.  717) ; 
Valparaiso  v.  Hagen  et  al.,  153  Ind.  337  (54  N.  E. 
1062,  74  Am.  St.  Rep.  305,  48  L.  R.  A.  707) ;  Smith  v. 
Sedalia,  152  Mo.  283    (53  S.  W.  907,  48  L.  R.  A.  711). 

2.  In  this  country,  even  if  the  legislative  authority 
is  conceded,  still  the  question  arises  as  to  whether  or 
not  injuries  are  inflicted  which  amount  to  a  public 
nuisance  or  a  taking  of  private  property  in  the  con- 
stitutional sense;  and,  if  so,  the  municipality  is  not 
protected  or  justified  in  such  appropriation  unless  it 
has  acquired  the  right  by  condemnation  and  the  pay- 
ment of  compensation. 

3.  But  the  right  or  privilege  granted  to  the  council 
in  the  charter  of  Silverton  to  construct  sewers  is  not 
implied   authority  to   pollute  the   stream,  as  claimed 
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by  the  defendant.  Such  would  not  be  a  governmental 
use  or  a  duty  imposed,  but  only  a  privilege  to  construct 
sewers :  See  Piatt  Bros,  <&  Co.  v.  Waterhury,  72  Conn. 
531  (45  Atl.  154,  77  Am.  St.  Eep.  335,  48  L.  R.  A. 
691),  which  is  fully  annotated.  A  distinction  in  such 
cases  must  be  noted  between  the  right  of  a  city,  even 
with  legislative  authority,  to  pollute  a  stream  in  case 
the  title  to  the  bed  and  banks  of  the  stream  is  in  the 
riparian  owner,  and  where  the  state  is  the  owner  of  the 
stream :  Piatt  Bros.  <&  Co.  v.  Waterhury,  72  Conn.  531 
(45  Atl.  154,  77  Am.  St.  Rep.  335,  48  L.  R.  A.,  at  page 
704,  and  notes  at  pages  698,  702) ;  Hooker  v.  Rochester, 
37  Hun,  181;  Attwood  v.  Bangor,  83  Me.  583  (22  Atl. 
466) ;  Sayre  v.  Newark,  60  N.  J.  Eq.  361  (45  Atl.  985 
83  Am.  St.  Rep.  629,  48  L.  R.  A.  722) ;  note  to  George- 
town, V.  Commonwealth,  61  L.  R.  A.  694,  annotating 
the  cases  subsequent  to  the  decision  in  the  Piatt  Bros, 
case.  Counsel  for  the  defendant  cites  some  authorities 
upon  general  statements  of  the  law,  but  the  citations 
are  not  opposed  to  the  views  above  expressed,  when 
applied  to  the  facts:  10  Am.  &  Eng.  Ency.  Law 
(2  ed.),  240,  248,  and  cases  cited,  and  40  Cyc.  594, 
cited  by  defendant,  are  in  harmony  here.  It  is  said 
in  the  note  to  Piatt  Bros.  &  Co.  v.  Waterhury,  72  Conn. 
531  (45  Atl.  154,  77  Am.  St.  Rep.  335,  48  L.  R.  A.  691) : 

**  Whatever  may  be  the  rule  with  respect  to  surface 
water,  there  seems  to  be  no  authoritative  decisions  as- 
serting the  right  of  municipal  corporations,  merely  as 
riparian  owners  and  without  legislative  authority, 
either  express  or  implied,  to  drain  sewage  into  waters 
to  the  injury  of  others,  although  there  is  an  intimation 
to  that  effect  in  Valparaiso  v.  Hag  en.'' 

Defendant  cites  and  places  much  reliance  on  the 
case  of  Valparaiso  v.  Hag  en,  153  Ind.  337  (54  N.  E. 
1062,  74  Am.  St.  Rep.  305, 48  L.  R.  A.  707),  but  this  case 
stands  almost   alone  on  this   question.    Famham  on 
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Water  and  Water  Eights,  at  page  632,  says  that  it  is 
the  only  case  that  has  refused  to  recognize  the  rule 
that  mere  permission  to  construct  a  sewer  system  or 
even  to  turn  the  sewer  into  a  particular  stream  will 
not  authorize  the  commission  of  a  nuisance,  and  he 
discredits  the  case,  fee  distinguishes  Merrifield  v. 
Worcester,  110  Mass.  216  (14  Am.  Rep.  592),  and  criti- 
cises it  at  page  639.  At  page  625,  where  is  a  full 
discussion  of  the  subject,  he  says  that  at  times,  when 
the  flow  of  a  stream  is  continuous  and  sufficient  to  dis- 
solve and  carry  away  the  sewage,  it  may  not  affect  the 
usefulness  of  the  water,  but  that  at  other  times  it  may 
do  80,  which  renders  it  a  nuisance  and  a  menace  to  the 
health  of  the  public. 

**It  is  almost  impossible  for  a  municipal  corporation 
of  any  size  to  turn  its  sewage  into  a  water  body  for  any 
length  of  time  without  creating  a  nuisance,  and  the 
question  whether  it  has  a  right  to  make  such  disposal  of 
its  sewage  depends,  therefore,  upon  its  right  to  create  a 
nuisance,  or  the  power  of  the  legislature  to  authorize 
it  to  do  so.  *  *  The  right  of  a  municipal  corporation 
to  dispose  of  its  sewage  and  garbage  by  turning  it  into 
water  bodies  will  be  materially  simplified  by  first  de- 
termining the  necessity  for  doing  so.  *  *  But  if  it  shall 
appear  that  it  is  not  only  not  necessary  to  dispose  of 
such  material  by  casting  it  into  the  water,  but  that%uch. 
method  of  disposal  is  crude,  unsanitary,  and  more 
harmful  than  beneficial,  and  that  it  has  been  abandoned 
throughout  all  of  the  more  advanced  centers  of  popu- 
lation of  the  old  world,  there  would  be  little  to  justify 
a  holding  that  there  is  power  to  make  such  disposal  of 
the  waste  products.^' 

Then  follow  about  two  pages  of  description  of  the 
septic  tank  and  its  effectiveness,  after  which  he 
continues : 

"  ^This  is  accomplished,  too,  with  an  entire  absence 
of  injury,  or  even  offense,  to  persons  living  in  the 
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immediate  vicinity  of  the  works/  So  long  as  this 
method  of  disposal  is  practical,  there  is  no  reason  for 
permitting  a  municipality  to  create  a  nuisance  with 
these  waste  products.  *  *  Having  seen  that  sewage 
may  be  rendered  harmless,  and  that  casting  it  into  the 
watercourses  in  its  natural  condition  is  unneces- 
sary, the  solution  of  the  question  of  the  right  of  the 
municipality  to  do  so  becomes  a  simple  one.  The 
overwhelming  weight  of  authority  denies  such  right.'* 

However,  these  cases  and  notes  are  largely  dis- 
cussing private  injuries  or  their  effect  upon  private 
property  or  individuals,  while  in  this  case  the  suit  is 
brought  by  the  state  board  of  health  to  enjoin  a  pub- 
lic nuisance  in  the  interests  of  public  health.  Here 
there  is  no  complaint  that  private  property  has  been 
taken,  nor  that  the  health  of  any  individual  or  com- 
munity has  been  affected.  It  is  not  alleged  that  such 
is  the  result,  but  that  the  lives  and  health  of  citizens 
are  endangered  thereby,  and  the  proof  is  to  that  effect. 
Neither  is  it  contended  that  the  stream  is  rendered 
foul-smelling  or  otherwise  offensive.  But  two  ques- 
tions are  discussed  or  presented,  namely,  as  to  the 
authority  of  the  state  board  to  maintain  this  suit 
against  a  city  in  Marion  County,  and  the  right  of  the 
defendant  to  drain  the  city's  sewage  into  Silver  Creek. 
Defendant  first  insists  that  such  a  suit  can  be  instituted 
only  by  the  state  in  the  name  and  by  the  authority  of 
the  district  attorney. 

4.  The  right  of  the  state  to  enjoin  a  nuisance  may 
be  delegated  to  and  exercised  by  a  city  or  other  power 
especially  named  by  it  for  that  purpose:  Bernard  v. 
Willamette  Box  <6  Lumber  Co.,  64  Or.  226  (129  Pac. 
1039). 

5.  The  statute  creating  the  state  board  of  health 
(Section  4693,  L.  0.  L.)  provides: 
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**In  cities,  districts,  and  places  having  no  local  boards 
of  health,  or  in  case  the  sanitary  laws  or  regulations 
in  places  where  boards  of  health  or  health  officers  exist 
should  be  inoperative,  the  state  board  of  health  shall 
have  power  and  authority  to  order  nuisances  *  *  to 
be  abated  and  removed. ' ' 

There  is  a  criminal  penalty  attached  to  this  section, 
but  the  section  necessarily  includes  authority  to  have 
the  nuisance  abated.  In  a  proper  case  this  may  be 
done  by  injunction:  See  21  Cyc.  398;  Gould  v. 
Rochester,  105  N.  Y.  46  (12  N.  E.  275).  It  is  said  in 
Parker  and  Worthington,  Public  Health  and  Safety, 
page  102,  that  the  health  board  may  maintain  actions 
in  any  court  or  restrain  by  injunction  violations  of 
and  noncompliance  with  its  orders:  21  Cyc.  401.  No 
doubt,  such  authority  in  the  board  extends  only  to 
nuisances  which  endanger  the  health  of  individuals  or 
conmiunities,  and  to  places  where  the  sanitary  laws  are 
inoperative.  But  the  power  of  the  board  to  act  must 
be  made  out  upon  satisfactory  evidence  that  the  act  of 
the  city  creates  a  public  nuisance;  or  if  the  danger  is 
only  apprehended,  as.  in  this  case,  facts  must  be  estab- 
lished  which  show  the  danger  to  be  real  and  imminent. 
It  is  said  in  High,  Injunctions,  Section  811: 

**  Where  the  injury  resulting  from  the  pollution  of 
water  by  sewage  from  a  city  is  not  imminent  and  will 
result,  if  at  all,  only  in  the  future,  *  *  relief  by  in- 
junction will  be  denied,  *  *  where  the  fact  of  the 
nuisances  is  not  made  out  by  clear  and  satisfactory 
evidence.** 

See,  also,  Hutchinson  v.  Delano,  46  Kan.  345  (26  Pac. 
740) ;  Newark  Aqueduct  Board  v.  Passaic,  46  N.  J.  Eq. 
552  (20  Atl.  54,  22  Atl.  55) ;  Parker  and  Worthington, 
Health  and  Safety,  §§  183,  184,  221. 

The  actual  existence  of  the  nuisance  must  be  estab- 
lished: Eagan  v.  New  York  Health  Department,  20 

TlOr.- 
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Misc.  Rep.  38  (45  N.  Y.  Supp.  325) ;  note  to  Grossmo/n 
V.  Oakland,  36  L.  R.  A.  603. 

6.  There  is  no  proof  here  as  to  the  nse  of  the  water 
of  the  stream  for  domestic  purposes  or  for  stock,  or 
that  there  is  likely  to  be  such  use.  Famham,  Water 
and  Water  Rights,  at  page  647,  says : 

**  Injunction  is  a  proper  remedy  to  abate  a  nuisance, 
but  it  is  not  every  case  in  which  it  will  be  granted  in 
the  first  instance.  If  the  discharge  of  sewage  into  the 
stream  does  not  create  a  nuisance,  an  injunction  will 
be  refused.  And,  in  view  of  the  public  necessities 
involved,  the  court  will  be  slow  in  granting  the  injunc- 
tion, if  any  other  form  of  relief  is  available.  The 
injunction  will  also  be  refused  if  the  nuisance  is  merely 
anticipated. ' '    See  cases  cited  in  note  to  this  text. 

Again,  at  page  544,  it  is  said  that  the  authority  does 
not  justify  arbitrary  action ;  that,  if  the  property  does 
not  constitute  a  nuisance,  the  board  has  no  power  to 
interfere  with  it. 

The  plaintiff  has  not  established  the  fact  that  a  pub- 
lic nuisance  has  been  created,  and  is  not  entitled  to  an 
injunction.  The  case  will  be  reversed,  and  the  suit 
dismissed.  Revebsed.     Surr  Dismissed. 

Mr.  Chief  Justice  McBride,  Mb.  Justice  McNabt 
and  Mr.  Justice  Ramsey  concur. 

Mb.  Justice  Bean  not  sitting. 
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Submitted  on  briefs  June  23,  modified  July  7,  1914. 

NICHOLSON  V.  NEWTON. 

(142  Pac.  614.) 

jQBtlceB  of  the  Peace— Appeal—Filing  Undertaking. 

1.  Under  Section  2458,  L.  O.  L.,  providing  that,  within  five  days 
from  the  filing  of  a  notice  of  appeal,  an  undertaking  on  appeal  must 
be  filed,  where  the  undertaking,  though  executed  in  time,  wat  not  filed 
within  the  five  days,  the  appeal  was  properly  dismissed. 

Coats — Appeal  from  Jnstlce  Oonrt— -Issue  of  Zaw. 

2.  On  the  dismissal  of  an  appeal  from  a  justice  of  the  peace  on 
motion,  the  respondent  is  entitled  to  an  attorney's  fee  of  $10  for  the 
trial  of  an  issue  of  law. 

Costs — Items — ^Witness  Fees. 

3.  Where  a  transcript  on  appeal  from  Justice  Court  was  filed  in  the 
Circuit  Court  June  7th,  and  on  June  16th  the  court  set  the  case  for 
hearing  on  July  1st,  on  which  date  respondent  filed  a  motion  to  dis- 
miss the  appeal,  which  was  granted,  no  witnesses  being  called,  an 
allowance  to  the  respondent  of  witness  fees  as  costs  is  improper. 

From  Clatsop :  James  A.  Eakin,  Judge. 

In  Banc.    Statement  Per  Curiam. 

This  is  an  action  by  H.  E.  Nicholson,  doing  business 
under  the  name  and  style  of  the  Interior  Decorating 
Company,  against  Fred  Newton. 

The  case  was  commenced  in  the  Justice  *s  Court, 
where  a  judgment  was  rendered  May  17,  1913,  against 
the  appellant.  May  21st  a  notice  of  appeal  was  served 
and  filed.  An  undertaking  was  prepared  and  executed 
the  same  day,  but  was  not  filed  until  May  31st.  The 
transcript  was  filed  in  the  Circuit  Court  June  7th. 
On  June  16th  the  Circuit  Court  set  the  case  for  hear- 
ing on  July  1st.  On  that  day  the  respondent  filed  a 
motion  to  dismiss  the  appeal  because  of  the  failure  to 
file  the  undertaking  within  the  time  required  by  law. 
This  motion  being  sustained  by  the  Circuit  Court,  the 
appeal  was  dismissed,  and  a  judgment  for  $49.20  ren- 
dered against  the  appellant  for  costs  in  the  Circuit 
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Court;  the  various  items  making  up  the  amount  were 
excepted  to  by  appellant.  Submitted  on  briefs  with- 
out argument  under  the  proviso  of  Supreme  Court  Rule 
18:  56  Or.  622  (117  Pac  xi). 

Modified  and  Affirmed. 

For  appellant  there  was  a  brief  over  the  name  of 
Mr.  Clarence  J.  Curtis. 

For  respondent  there  was  a  brief  over  the  name  of 
Mr.  Victor  J.  Miller. 

■ 

Opinion  Pbb  Curiam. 

1.  The  manner  of  taking  an  appeal  in  the  Justice's 
Court  is  regulated  by  the  chapter  of  the  code  in  rela- 
tion thereto.  Section  2458,  L.  0.  L.,  provides  that, 
within  five  days  from  the  filing  of  the  notice  of  ap- 
peal, an  undertaking  on  appeal  must  be  filed.  Coun- 
sel for  appellant  argues  that  where  counsel  have  acted 
in  good  faith,  and  have  neglected  to  do  something  re- 
quired within  a  certain  time,  they  may  be  permitted 
to  do  the  same ;  but  these  cases  were  under  the  section 
of  the  code  relating  to  appeals  to  this  court,  and  this 
section  does  not  apply  to  appeals  from  Justices' 
Courts.  The  filing  of  the  undertaking  was  necessary 
to  give  the  appeal  validity,  and  the  defect  cannot  be 
remedied  by  filing  a  new  undertaking  after  the  time 
has  expired.  The  court  below  did  not  err  in  dismissing 
the  appeal. 

2,  3.  As  to  the  costs,  there  was  an  issue  of  law  tried 
on  the  motion  to  dismiss,  and  the  respondent  is  en- 
titled to  an  attorney's  fee  of  $10.  There  is  charged 
up  to  the  appellant  witness  fees  amounting  to  $39.20. 
This  sum,  we  think,  cannot  be  allowed.  *^A  man  can- 
not have  his  cake  and  eat  it  too."  Counsel  had  ample 
opportunity  to  have  filed  his  motion  before  the  case 
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came  up  for  trial,  and  it  would  be  unjust  to  allow  him 
this  large  sum  for  witnesses  when  none  were  needed 
and  none  called. 

The  judgment  will  be  modified  by  striking  out  the 
sum  charged  for  witnesses,  and  otherwise  affirmed; 
appellant  to  recover  his  costs  in  this  court. 

Modified  and  Aefibmed. 


Argned.  April  6,  reyersed  Julj  7,  1914. 

STATE  V.  ROSENBERG.* 

(142  Pae.  624.) 

Criminal  Zaw— Delay  in  Trial — DiBmiasal  of  Indictment — Chronnds. 

Under  Section  1701,  L.  O.  L.,  providing  that,  if  a  defendant,  whose 
trial  has  not  been  postponed  on  his  application  or  by  his  consent,  be 
not  brought  to  trial  at  the  next  term  of  the  court  in  which  the  indict- 
ment is  triable  after  it  is  found,  the  court  must  order  the  indictment 
to  be  dismissed  unless  good  cause  to  the  contrary  be  shown,  where  the 
defendant  was  indicted  in  September,  1912,  and  there  were  terms  of 
the  court  beginning  the  third  Monday  of  February,  June,  and  Sep- 
tember, respectively,  the  defendant  was  entitled  to  have  the  indict- 
ment dismissed  on  motion  made  in  December,  1913,  though  defendant 
might  have  had  his  case  tried  at  any  of  the  terms  mentioned,  and  the 
district  attorney  attempted  to  agree  with  defendant's  attorney  as  to  a 
time  for  trial  but  was  unable  to  do  so. 

[As  to  right  of  accused  to  a  speedy  trial  and  what  amounts  to 
a  denial  thereof,  see  nota  in  85  Am.  St.  Rep.  187.] 

From  Clatsop:  Jambs  A.  Eakin,  Judge. 

Department  2.    Statement  by  Mr.  Justicb  Eakik. 

On  the  19th  of  September,  1912,  the  defendant,  C.  C. 
Rosenberg,  was  indicted,  charged  with  practicing 
medicine  withx)ut  a  license,  to  which,  on  September  20, 
1912,  he  pleaded  not  guilty,  and  on  the  11th  day  of 
December,  1913,  moved  the  court  to  dismiss  the  in- 


*  The  authorities  on  the  question  of  delay  of  prosecution  as  ground 
of  discharge  are  gathered  in  a  note  in  56  L.  R.  A.  513.      Bepoktek. 
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pany  nor  any  member  of  it  ever  had  any  information 
or  notice  of  such  resolution  until  they  got  it  from 
Graham's  answer  in  the  suit  of  Spreckels  &  Bros. 
Company  filed  August  6,  1900,  rendered  Graham's 
testimony  as  to  a  conversation  with  A.  B.  Spreckels 
soon  after  August  20,  1894,  admissible.  At  the  time 
this  ruling  was  made  by  the  trial  court  Samuels  had 
not  testified.  We  find  at  page  243  et  seq.  of  the  ab- 
stract that  Graham  gave  his  testimony  tending  to  con- 
tradict that  of  Samuels,  the  excerpts  of  which  are  as 
follows  : 

^*Q.  There  was  not  money  enough  to  pay  you  at 
that  time,  and  when  those  bonds  were  sold  they  were 
to  pay  you;  that  was  the  understanding! 

**A.  Yes,  sir. 

**Q.  Was  that  understanding  in  writing  of  any  kind 
between  you  and  the  Spreckels  Company! 

**A.  There  was  not  any  writing,  just  a  verbal  dis- 
cussion from  time  to  time.  *  * 

**Q.  They  [referring  to  Spreckels  Company]  had 
no  reasonable  knowledge  by  any  means  whatever  that 
this  salary  was  due  you  at  that  time? 

**A.  Yes,  sir;  we  agreed  to  it  in  1894.  •  • 

**Q.  Well,  then,  according  to  that,  what,  if  any,  rea- 
sonable way  of  knowing  was  there  in  the  year  1899, 
five  years  after  they  had  probably  understood  that  you 
were  to  receive  $10,000  a  yearf  Did  they  have  any 
way  of  knowing  that  this  money  was  due? 

**A.  With  the  exception  that  it  was  orally  discussed 
from  time  to  time  all  the  way  through. 

**Mr.  Fenton:  Discussed  with  whom? 

*^A.  Spreckels  and  myself. 

** Juror:  Was  there  any  settlement  made  between 
August,  1894,  and  June  1899,  between  you  and  the 
Spreckels  corporation  taking  into  consideration  your 
salary  ? 

^^A.  No.'' 

Therefore,  in  any  event,  plaintiff's  rights  were  not 
prejudiced. 
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The  foundation  of  this  case  is  the  alleged  agreement 
of  August,  1894,  between  the  plaintiff  and  the  defend- 
ant that  Graham  was  to  receive  a  salary  of  $10,000 
per  annum  for  services  as  general  manager  of  the 
defendant  railroad  company,  with  the  express  under- 
standing that  the  salary  should  not  be  due  until  620 
thousand  dollar  bonds,  then  held  by  J.  D.  Spreckels  & 
Bros.  Company  as  collateral  security,  should  be  sold 
by  said  latter  company.  In  order  to  support  this  alle- 
gation, plaintiff  introduced  evidence  tending  to  show 
that  on  August  20,  1894,  the  board  of  directors  of  the 
defendant  railroad  company  passed  a  resolution  in 
effect  the  same  as  the  alleged  agreement. 

In  addition  to  the  evidence  of  the  plaintiff  above 
referred  to,  T.  R.  Sheridan,  president  and  one  of  the 
directors  of  the  defendant  company,  testified  as  a  wit- 
ness on  behalf  of  plaintiff  that  at  the  August  meeting 
in  1894  a  resolution  was  passed  allowing  plaintiff  a 
salary  of  $10,000  per  year  as  general  manager,  to  be 
paid  when  the  bonds  were  sold.  He  stated  that  his 
memory  did  not  serve  him  as  to  whether  or  not  the 
resolution  was  in  typewriting;  that  all  the  directors 
present,  except  Graham,  agreed  to  it.  On  cross-exam- 
ination it  is  disclosed  that  Mr.  Sheridan  was  then  living 
at  Roseburg,  his  business  being  that  of  a  banker,  that 
the  meeting  of  August,  1894,  was  held  at  Marshfield, 
and  that  J.  B.  Hassett  was  secretary  at  the  time. 
Upon  being  asked  if  he  saw  this  resolution  which  was 
adopted,  he  answered: 

^*Well,  it  appears  to  me  that  there  was  a  document 
there.  *  * 

'^Q.  Have  you  any  independent  recollection  now  of 
ever  seeing  that  resolution,  outside  of  the  testimony 
of  Mr.  Graham,  which  you  heard  on  the  witness-stand 
this  morning  t 
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^*A.  Well,  I  am  in  doubt  as  to  that;  but  the  resolu- 
tion was  passed, 

**Q.  Have  you  any  independent  recollection  of  the 
contents  of  that  resolution,  or  ever  having  seen  itf 

*^A.  No;  I  have  an  idea  of  the  contents,  and  that  it 
was  to  go  on  record. 

**Q.  Usually  the  secretary  accepts  and  records  and 
keeps  in  his  possession  all  those  documents  of  that 
particular  business! 

^^A.  Yes,  sir.'' 

It  appears  that  Mr.  Hassett,  the  secretary,  was  out 
of  the  state,  and  not  called  as  a  witness.  The  other 
directors  who  were  present  at  the  August  meeting 
of  1894  testified  much  to  the  same  effect.  On  cross- 
examination,  E.  G.  Flanagan  testified  on  behalf  of 
plaintiff  as  follows: 

'^Q.  That  is  all  the  resolution  did,  was  to  fix  his  sal- 
ary at  $10,000  per  annum! 

^*A.  Yes,  sir. 

'*Q.  There  was  nothing  else  in  that  resolution! 

*^A.  It  stated  how  he  should  be  paid;  the  railroad 
company  did  not  have  any  money  to  pay  a  salary. 

*^Q.  The  company,  of  course,  was  going  to  pay;  but 
did  the  resolution  specify  when  it  would  be  paid? 
State  to  the  jury  the  facts  about  it. 

**A.  It  specified  that  he  was  to  receive  a  salary  of 
$10,000  a  year,  and  it  was  going  to  be  paid  when  the 
bonds  were  sold. 

**Q.  What  bonds  were  to  be  soldf 

**A.  The  railroad  company's. 

*  *  Q.  What  bonds  were  they,  or  did  they  have  in  mind 
at  that  time! 

*^A.  I  did  not  read  the  bond. 

^*Q.  As  I  understand,  they  had  turned  over  all  the 
bonds  to  R.  A.  Graham  for  the  construction  of  the 
road! 

**A.  That  was  my  understanding. 

*^Q.  There  was  only  625  of  those  bonds  issued  all 
told. 
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'  *  A.  I  think  so. 

*^Q.  Graham  received  every  one  of  those  for  the  con- 
struction of  the  road,  didn't  hef 
''Well,  he  was  supposed  to.'* 

J.  W.  Bennett,  the  director  who  was  not  present  at 
this  meeting,  testified  that  on  the  following  day  the 
secretary  brought  him  a  copy  of  the  minutes  of  the 
meeting,  and  that  the  paper  showed  him  contained 
some  resolution,  but  that  he  would  not  say  what  reso- 
lution it  was ;  that  he  read  the  whole  thing  through  ac- 
cording to  his  recollection,  and  told  the  secretary  to 
take  it  to  Mr.  Gray,  the  attorney  of  the  company. 

To  the  question: 

''State  as  near  as  you  can  what  that  resolution  was'* 
— ^he  answered  : 

"I  cannot  do  that.  I  would  not  do  that  for  any- 
thing. •  * 

"Q.  What  was  it  about! 

"A.  About  the  $5  per  meeting  that  we  directors 
were  to  receive,  and  the  salary  of  the  general  manager, 
and  the  reason  that  was  impressed  upon  my  memory 
so  particularly  is,  as  I  told  Mr.  Sheridan,  that  I  did 
not  know  where  the  company  was  ever  going  to  get 
the  money  to  pay  Mr.  Graham,  as  we  did  not  have 
income  enough  to  pay  on  the  bonds,  much  less  than 
pay  the  general  manager  $10,000  a  year;  but,  if  he 
was  willing  to  take  his  chances,  it  was  none  of  our 
business. ' ' 

It  is  conceded  that  the  record  of  the  meeting  does 
not  contain  the  resolution  referred  to  by  the  plaintiff 
and  his  witnesses. 

After  the  organization  of  the  company  on  August 
19,  1890,  at  the  first  meeting  of  the  board  of  directors 
the  following  resolution  was  passed : 

"All  officers  or  agents  of  this  company  shall  hold 
office  at  the  pleasure  of  this  board,  and  shall  receive 
only  such  compensation  as  shall  be  fijced  by  the  board. ' ' 
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The  minutes  of  the  meeting  of  the  board  of  directs 
ors  of  August,  1894,  recite  that  T.  R.  Sheridan,  R.  A. 
Graham,  J.  B.  Hassett,  F.  N.  McLain,  0,  J.  Seeley, 
and  E.  G.  Flanagan  were  present;  that  the  minutes 
of  the  previous  meetings  of  October  28,  1893,  Decem- 
ber 29,  1893,  March  5,  1894,  and  April  3,  1894,  were 
read  and  approved.  It  seems  that  it  was  the  prac- 
tice at  every  annual  meeting  for  the  board  of  directors 
to  approve  the  minutes  of  all  the  preceding  meetings 
held  that  year.  It  appears  from  these  minutes  that 
R.  A.  Graham  was  placed  in  nomination  as  general 
manager,  and  elected  to  that  position.  The  following 
also  appears  : 

"On  motion  of  R.  A.  Graham,  and  seconded  by  0.  J. 
Seeley,  it  was  unanimously  resolved,  pursuant  to  the 
third  resolution  on  page  27  of  this  record,  being  a 
resolution  of  the  first  meeting  of  the  board  of  directors 
held  August  19,  1890,  that  the  compensation  to  be  al- 
lowed the  directors  of  this  company  shall  be  $5  for 
each  director  for  each  directors'  meeting  attended  by 
him.  No  compensation  will  be  allowed  in  case  of  non- 
attendance.  No  compe;nsation  other  than  the  $5  men- 
tioned and  on  the  conditions  mentioned  shall  be  allowed 
to  members  of  the  board  of  directors  of  this  company 
for  services  as  a  director,  except  as  may  be  hereafter 
provided.'' 

It  is  the  contention  of  the  defendant  that  this  was 
the  only  resolution  adopted  by  the  board  of  directors 
of  the  defendant  company  at  the  time  the  plaintiff 
claims  that  the  one  fixing  his  salary  at  $10,000  was 
passed.  Evidence  was  introduced  by  defendant  tend- 
ing to  show  that  the  account-books  of  the  railroad 
company  showed  no  credit  to  the  plaintiff  for  such 
salary,  and  that  no  trace  or  record  of  the  salary  reso- 
lution could  be  found  after  Spreckels  &  Bros.  Company 
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took  possession  of  the  railroad  about  December  15, 
1899. 

6.  At  the  close  of  the  evidence  plaintiff  requested  the 
court  to  instruct  the  jury  as  follows : 

**  Plaintiff  has  introduced  competent  and  suflBcient 
evidence  to  prove  all  the  material  allegations  of  his 
amended  complaint,  with  reference  to  his  employment 
by  defendant  as  general  manager  on  or  about  August 
7,  1894,  with  compensation  for  his  services  during*  the 
continuance  of  such  employment  at  the  rate  of  $10,000 
per  year,  not  to  become  due  or  payable,  however, 
until  the  sale  of  620  of  its  first  mortgage  bonds  by 
J.  D.  Spreckels  &  Bros.  Company,  and  his  continuance 
in  such  employment  from  August  21,  1894,  to  Decem- 
ber 15,  1899,  and  the  sale  of  said  bonds  by  J.  D. 
Spreckels  &  Bros.  Company  on  July  2,  1906;  and 
no  evidence  to  the  contrary  has  been  introduced  by 
either  party,  or  admitted  by  the  court,  and  all  these 
allegations  of  the  amended  complaint  must  be  taken 
and  deemed  to  be  conclusively  proved  and  estab- 
lished.^' 

The  court  refused  to  give  this  instruction  to  the 
jury,  and  the  plaintiff  saved  an  exception.  The  plain- 
tiff also  requested  the  court  to  direct  the  jury  to  return 
its  verdict  in  favor  of  the  plaintiff  for  the  sum  of 
$53,178,  the  amount  of  said  compensation  earned  by 
him  from  August  21,  1894,  to  December  15,  1899, 
with  interest,  and  assigns  error  of  the  court  in  refus- 
ing so  to  do.  Based  upon  the  same  grounds,  plaintiff 
moved  the  court  for  a  new  trial.  He  contends  that, 
if  the  testimony  of  any  one  of  the  witnesses  in  regard 
to  the  passage  of  the  resolution  was  given  full  credit, 
he  was  entitled  to  a  directed  verdict. 

There  were  several  circumstances  for  the  consid- 
eration of  the  jury  which  might  have  led  them  to  be- 
lieve that  the  witnesses  for  the  plaintiff  were  mistaken 
as  to  the  adoption  of  the  salary  resolution.    It  was 
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not  necessary  to  believe  that  the  evidence  of  these 
witnesses  was  intentionally  false;  but  the  resolution 
was  alleged  to  have  been  passed  in  August,  1894,  and 
this  cause  was  tried  in  1910,  and  they  may  have  con- 
cluded that  the  witnesses  had  not  remembered  the 
matter  correctly.  Plaintiff,  on  cross-examination, 
testified  that  he  was  present  at  the  meeting  of  the 
board  of  directors  when  the  first  resolution  was  passed 
in  August,  1890.  Upon  Being  asked:  *'It  was  moved 
and  seconded  that  the  officers  and  agents  of  the  com- 
pany shall  hold  office  at  the  pleasure  of  the  board,  and 
shall  receive  only  such  compensation  as  shall  be  fixed 
by  the  board.  I  am  asking  you  the  question  whether 
the  board  of  directors  at  any  meeting  ever  modified, 
altered,  or  changed  that  resolution*' — ^he  answered: 
*^I  say  I  do  not  know.  I  am  not  familiar  enough  with 
the  whole  circumstance.*'  Whatever  Graham  meant 
by  this  answer,  there  was  certainly  room  for  the  jury 
to  question  the  correctness  of  his  statement  as  to  the 
passage  of  the  salary  resolution  in  August,  1894, 
which,  if  passed,  surely  changed  the  first  resolution 
adopted  in  August,  1890. 

The  evidence  of  Mr.  J.  W.  Bennett  is  that  the  reso- 
lution was  *  *  about  the  $5  per  meeting  that  we  directors 
were  to  receive  and  the  salary  of  the  general  man- 
ager. *  •  We  were  to  get  $5  apiece,  and  he  was  to 
get  $10,000  a  year.  •  •  »>  This  was  significant  and 
had  a  tendency  to  discredit  the  accuracy  of  the  testi- 
mony offered  by  plaintiff  as  to  the  salary  resolution. 
It  showed  that  the  jury  might  have  believed  that  the 
witnesses  confounded  the  resolution  claimed  by  plain- 
tiff with  the  one  providing  for  $5  per  meeting  for  the 
services  of  the  directors.  The  latter,  adopted  August 
21,  1894,  appears  to  have  been  prepared  with  care 
and  precision.    The  minutes  of  the  directors  show  a 
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complete  record  of  the  same,  while  they  are  silent 
as  to  the  salary  resolution  which  plaintiff  claims  was 
adopted  at  that  meeting.  It  is  noticed  that  the  wit- 
ness Mr.  J.  W.  Bennett  thought  that  the  resolution 
not  only  fixed  the  salary  of  plaintiff  at  $10,000  per 
year,  but  also  placed  the  compensation  of  the  directors 
at  $5  for  each  meeting.  The  jury  no  doubt  considered 
that  there  was  ground  for  believing  that,  as  the  sec- 
retary entered  in  the  minutes  that  portion  of  the  reso- 
lution providing  for  the  compensation  of  the  directors, 
he  would  naturally  also  have  entered  the  resolution, 
or  that  part  of  the  same  fixing  the  salary  of  plaintiff 
at  $10,000  a  year.  This  was  a  circumstance  for  the 
jury  to  consider. 

Further,  the  evidence  of  the  defendant  tended  to 
show  that  Graham,  on  February  8,  1905,  in  a  suit 
then  pending  in  the  Circuit  Court  of  the  United  States 
for  the  District  of  Oregon,  in  which  he  was  a  party, 
and  in  which  he  sought  a  decree  of  the  court  that  he 
should  be  allowed  this  claim,  filed  a  disclaimer,  and 
allowed  the  suit  to  be  dismissed;  that,  in  the  suit 
of  the  Farmers'  Loan  &  Trust  Company  against  the 
Railroad  Company  et  al.,  Graham  asked  leave  to  in- 
tervene, and  in  his  petition  for  intervention  filed  an 
answer,  in  which  he  set  out  his  claim  for  salary;  that 
on  February  5,  1905,  he  formally  executed  and  filed 
in  that  suit  an  express  agreement  and  waiver  of  his 
claim  for  salary,  and  consented  to  a  dismissal  of  his 
petition.  It  is  also  shown  that  Graham  made  no 
mention  of  his  claim  for  salary  in  the  stipulation  of 
June  8,  1899,  which  purports  to  be  a  full  settlement 
between  him  and  the  railroad  company,  and  by  which 
it  was  contemplated  that,  upon  the  failure  of  Gra- 
ham to  pay  the  Spreckels  &  Bros.  Company  $550,000 
on  or  before  December  8, 1899,  all  the  property  should 
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be  turned  over  to  Spreckels  Bros.  Company.  It  was 
agreed,  however,  in  this  stipulation,  that  Graham 
should  retain  possession  of  the  railroad  during  the 
life  of  that  agreement. 

It  was  no  doubt  difficult  for  the  jury  to  understand 
why  the  payment  of  plaintiff's  salary  should  have  been 
made  to  depend  upon  the  sale  of  the  620  thousand  dol- 
lar first  mortgage  bonds,  as  plaintiff  stated  that  these 
bonds  were  then  held  by  J.  D.  Spreckels  &  Bros.  Com- 
pany as  collateral  security  for  money  advanced  to  him. 
As  we  understand  the  record,  some  over  25  miles  of  the 
road  had  been  already  constructed  and  these  bonds  had 
been  turned  over  to  Graham  in  part  payment  thereof, 
and  were  his  property,  subject  to  the  claim  of  the 
Spreckels  Company.  The  sale  of  these  bonds  would  not 
increase  the  funds  of  the  railroad  company,  nor  enable 
it  to  pay  the  salary,  and  the  jury  no  doubt  consid- 
ered this,  and  believed  that  the  witnesses  were  mis- 
taken as  to  the  passage  of  the  resolution  as  claimed 
by  plaintiff.  Counsel  for  plaintiff  claim,  however,  that 
there  is  a  reasonable  inference  that  Spreckels  &  Bros. 
Company  was  to  furnish  money  to  pay  plaintiff's  sal- 
ary. This  was  a  matter  for  the  jury,  which  they  de- 
termined adversely  to  plaintiff. 

7.  Section  6691,  L.  0.  L.,  is  in  part  as  follows : 

**The  directors,  when  elected  and  qualified  at  the 
first  meeting  thereafter,  shall  elect  one  of  their  number 
president,  who  shall  preside  at  their  meetings,  and 
perform  such  other  special  duties  as  the  directors 
may  authorize,  and  at  the  same  time  shall  appoint  a 
secretary,  whose  duty  it  shall  be  to  keep  a  fair  and 
correct  record  of  all  the  official  business  of  the  corpo- 
ration. •  •  »* 

The  secretary  was  a  statutory  officer  of  the  corpora- 
tion.   It  was  his  duty  to  enter  in  the  record  the  pro- 
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ceedings  of  the  directors.  It  would  be  presulned  that, 
if  the  resolution  as  to  the  salary  had  been  passed,  it 
would  have  been  so  entered,  especially  in  view  of  the 
fact  that  a  part  of  the  resolution,  or  the  resolution 
fixing  the  compensation  of  the  directors  at  $5  per 
meeting,  was  so  entered.  Therefore  the  burden  of 
proof  was  upon  the  plaintiff  to  overcome  this  presump- 
tion by  evidence  sufficient  to  convince  the  jury  that 
the  resolution  claimed  was  in  fact  passed. 

8.  The  duly  authenticated  record  in  the  books  of 
the  corporation  is  the  best  evidence,  and,  in  the  ab- 
sence of  such,  any  competent  secondary  evidence  may 
be  admitted  to  show  what  the  act  of  the  board  was: 
Boggs  v.  Lakeport  A.  P.  Assn.,  Ill  Cal.  354,  356  (43 
Pac.  1106).  In  North  River  Meadow  Co.  v.  Shrews- 
bury Church,  22  N.  J.  Law,  424,  428  (53  Am.  Rep.  258), 
the  court  says : 

*^The  books  and  minutes  of  a  corporation,  though 
not  usually  evidence  against  third  persons,  are  compe- 
tent evidence  of  the  proceedings  of  the  corporation. 
In  Highland  Turnpike  Co.  v.  McKean,  10  Johns.  [N.  Y.] 
156,  6  Am.  Dec.  324,  the  court  say:  *The  general 
rule  is  (and  it  is  a  rule  of  evidence  essential  to  public 
convenience)  that  corporation  books  are  evidence  of 
the  proceedings  of  the  corporation.'  '* 

In  Rudd  V.  Robinson,  126  N.  Y.  113  (26  N.  E.  1046, 
22  Am.  St.  Bep.  816,  12  L.  R.  A.  473),  the  court  says: 

^*The  books  of  corporations  for  many  purposes  are 
evidence,  not  only  as  between  the  corporation  and 
its  members,  and  between  members,  but  also  as  be- 
tween the  corporation  or  its  members  and  strangers. 
They  are  received  in  evidence  generally  to  prove  cor- 
porate acts  of  a  corporation,  such  as  its  incorporation, 
its  list  of  stockholders,  its  by-laws,  the  formal  proceed- 
ings of  its  board  of  directors,  and  its  financial  condi- 
tion when  its  solvency  comes  in  question." 
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See,  also,  2  Machen,  Modem  Law  of  Corp.,  §  1120 
et  seq. ;  3  Cook,  Corp.  (6  ed.),  §  714,  and  note  3. 

9.  A  witness  is  presumed  to  speak  the  truth.  This 
presumption,  however,  may  be  overcome  by  the  man- 
ner in  which  he  testifies,  by  the  character  of  his  testi- 
mony, by  evidence  affecting  his  character  or  motives, 
or  by  contradictory  evidence.  Where  the  trial  is  by 
jury,  they  are  the  exclusive  judges  of  his  credibility: 
Section  704,  L.  0.  L.  In  Koontz  v.  Oregon  R.  <&  N.  Co., 
20  Or.  3,  at  page  26  (23  Pac.  820,  at  page  827),  of  the 
opinion,  Mr.  Justice  Lord  said : 

''When  a  court  is  asked  to  declare  a  fact  established 
as  a  matter  of  law,  the  evidence  ought  to  so  completely 
and  irrefutably  establish  the  fact  as  to  free  the  mind 
from  all  doubt  and  hesitation.  A  party  on  whom 
rests  the  burden  of  proof  is  bound  to  prove  each  cir- 
cumstance which  is  essential  to  the  conclusion,  and  in 
such  case  proof  means  anything  which  serves  to  con- 
vince the  mind  of  the  truth  or  falsehood  of  the  fact 
or  proposition.'' 

''Where  men  of  reasonable  minds  might  draw  differ- 
ent conclusions  from  the  evidence,  the  case  is  for  the 
jury,  and  this  is  so  although  the  evidence  is  uncon- 
tradicted. When  facts  proved  without  dispute  re- 
quire the  exercise  of  reason  and  judgment,  so  that  one 
reasonable  mind  may  infer  that  a  controlling  fact  ex- 
ists, and  another  that  it  does  not  exist,  there  is  a  ques- 
tion of  fact'':  38  Cyc.  1539;  Galvin  v.  Brown,  53  Or. 
598  (101  Pac.  671). 

10.  Under  Section  704,  L.  0.  L.,  making  the  jury 
exclusive  judges  of  the  credibility  of  witnesses,  the 
jury  may  disregard  uncontradicted  testimony  where 
it  is  unsatisfactory  to  their  minds.  A  jury  is  not 
bound  to  find  a  verdict  in  conformity  with  the  declara- 
tions of  any  number  of  witnesses  which  do  not  produce 
a  conviction  in  their  minds  as  against  a  less  number, 
or  against  a  presumption  or  other  evidence  that  does 
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satisfy  their  minds:  Section  868,  subd.  2,  L.  0.  K 
In  Peahody  v.  Oregon  R.  &  N.  Co.,  21  Or.  121,  at  page 
134  (26  Pac.  1053,  at  page  1057,  12  L.  B.  A.  823),  of 
the  opinion,  Mr.  Justice  Lord  said : 

''This  seems  to  indicate,  as  was  contended,  that, 
where  a  presumption  arises  in  any  case,  the  jury  is 
not  bound  to  believe  the  declarations  of  a  witness,  or 
a  number  of  them,  contradicting  the  presumption,  but 
that  the  credibility  of  such  witness  or  witnesses  then 
becomes  a  question  for  them,  and,  if  they  are  not  sat- 
isfied of  the  truthfulness  of  the  evidence  of  such  wit- 
nesses, they  are  not  bound  to  believe  it,  but  may  find 
in  accordance  with  the  presumption.'' 

See,  also,  Mcintosh  v.  McNair,  53  Or.  87  (99  Pac. 
74) ;  Craft  v.  Northern  Pac.  Ry.  Co.  (C.  C),  62  Fed. 
736;  Brown  v.  Grossman  (Sup.),  108  N.  Y.  Supp. 
653;  Herbert  v.  Dufur,  23  Or.  462,  469  (32  Pac.  302) ; 
Oregon  Cos.  R.  R.  Co.  v.  Oregon  Steam  Nav.  Co.,  3 
Or.  178;  Bloomfield  v.  Buchanan,  13  Or.  108,  110  (8 
Pac.  912) ;  Huber  v.  MUler,  41  Or.  103,  113  (68  Pac. 
400). 

11.  In  the  event  of  the  refusal  of  the  trial  court  to 
instruct  the  jury  to  return  a  verdict  in  favor  of  plain- 
tiff, counsel  for  same  requested  the  court  to  charge 
the  jury  as  follows : 

**If  the  jury  find  from  the  evidence  that  the  plaintiff 
was  duly  employed  as  general  manager  of  the  defend- 
ant by  resolution  of  its  board  of  directors,  adopted 
at  its  annual  meeting  on  August  21,  1894,  with  com- 
pensation for  his  services  at  the  rate  of  $10,000  per 
year  during  the  continuance  of  such  employment, 
but  not  to  become  due  or  payable  until  the  sale  of 
said  620  first  mortgage  bonds  by  J.  D.  Spreckels  & 
Bros.  Company,  and  then  and  there  accepted  said  em- 
ployment on  said  condition,  and  entered  upon  the 
performance  of  his  duties  as  such  general  manager 
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under  said  employment,  and  continued  therein  to  De- 
cember 15, 1899. ' ' 

Further,  in  effect,  that,  if  they  did  not  find  that  plain- 
tiff 's  claim  had  been  released  or  satisfied  in  accordance 
with  some  mutual  agreement,  they  should  return  a  ver- 
dict for  plaintiff  for  the  amount  claimed,  with  inter- 
est. This  instruction  was  refused  by  the  court,  and 
plaintiff  saved  an  exception.  He  assigns  such  refusal 
as  error. 

The  court  gave  this  instruction  in  its  charge  to  the 
jury,  in  substance,  as  follows: 

'^In  other  words,  if  you  find  by  a  preponderance 
of  the  evidence  that  there  was  a  contract  made  between 
the  plaintiff  and  defendant,  and  that  the  terms  of 
that  contract  were  as  alleged  by  plaintiff  in  his  amended 
complaint,  then  the  plaintiff  would  be  entitled  to  a 
verdict  at  your  hands,  however,  of  course,  under  the 
conditions  contained  in  the  instructions  as  the  court 
has  given  them  to  you  with  respect  to  the  question 
concerning  the  time  of  payment.'' 

All  the  evidence  offered  pertaining  in  any  way  to 
the  making  of  the  alleged  agreement,  or  the  passage 
of  the  salary  resolution,  was  admitted  by  the  trial 
court,  and  fairly  submitted  to  the  jury ;  and  there  was 
no  error  in  refusing  the  instruction  in  the  exact  lan- 
guage requested  by  plaintiff.  Taking  into  considera- 
tion all  the  circumstances  and  testimony  in  the  case, 
we  cannot  say  there  was  no  evidence  to  support  the 
verdict.  There  was  no  error  of  the  trial  court  in  re- 
fusing to  instruct  the  jury  to  return  a  verdict  for 
plaintiff,  or  in  denying  the  motion  for  a  new  trial. 

12.  The  trial  court,  over  the  objection  and  exception 
of  plaintiff,  gave  the  following  instruction : 

'*If  you  find  that  there  has  been  any  evidence  tend- 
ing to  show  that  the  plaintiff,  R.  A.  Graham,  has 
made  any  oral  admission,  then  you  are  to  view  such 
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testimony  with  caution,  for  the  reason  that  the  per- 
son testifying  concerning  such  admissions  may  not 
have  recollected  correctly,  or,  having  recollected  cor- 
rectly, may  not  have  understood  them  correctly/' 

Plaintiff  assigns  the  giving  of  this  instruction  as 
error. 

A  contention  was  made  by  defendant  upon  the  trial 
which  was  predicated  upon  the  conduct  of  plaintiff 
being  inconsistent  with  his  claim  in  this  action.  Vari- 
ous transactions,  suits,  documents,  releases,  etc.,  the 
employment  of  counsel  by  plaintiff,  and  his  participa- 
tion in  the  proceedings  of  the  board  of  directors,  a 
portion  of  which  are  oral,  were  referred  to  in  the 
evidence.  Among  these  was  a  motion  made  by  Gra- 
ham for  the  adoption  of  the  resolution  providing  for 
the  payment  of  the  directors.  Defendant  also  claimed 
that  plaintiff  was  silent  when  he  should  have  spoken. 
These  matters  the  jury  might  have  understood  as  an 
admission  on  plaintiff's  part.  It  was  therefore  a  mat- 
ter of  precaution  and  favorable  to  the  plaintiff  for 
the  trial  court  to  give  the  jury  the  instructions  com- 
plained of,  and  there  was  no  error  in  so  doing. 

13.  The  other  alleged  errors  pertain  to  the  further 
and  separate  defenses.  Plaintiff  contends  that  the 
contract  of  June  8,  1899,  was  for  additional  security, 
and  in  effect  a  mortgage,  and  not  a  sale ;  that  no  sale 
of  the  bonds  was  made  until  July  2, 1906.  The  question 
as  to  the  nature  of  the  contract  of  June  8,  1899,  is 
ably  presented  in  the  briefs  of  the  learned  counsel. 
It  is  germane  to  the  defense  of  the  statute  of  limita- 
tions in  order  to  determine  when  the  demand  became 
due.  As  the  jury  decided  the  case  upon  the  general 
issue,  we  will  refrain  from  taking  up  that  question. 

The  general  verdict  of  the  jury  was  based  upon  the 
special  verdict  set  out  above,  whereby  the  jury  found 
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that  the  plaintiff  and  defendant  did  not  agree  that 
plaintiff  should  be  paid  $10,000  per  year  for  his  ser- 
vices as  general  manager.  This  conclusion  reached 
by  the  jury  renders  the  other  separate  defenses  of 
the  defendant,  and  the  rulings  of  the  trial  court  re- 
lating thereto,  unimportant.  It  therefore  becomes  un- 
necessary for  us  to  examine  the  same.  In  other  words, 
if  the  jury  properly  found  that  no  agreement  was  ever 
made  between  plaintiff  and  defendant  for  the  pay- 
ment of  a  salary  of  $10,000  per  annum  to  plaintiff, 
then  it  is  not  necessary  to  consider  whether  the  claim 
of  plaintiff  therefor  has  been  released  or  settled,  or 
whether  or  not  the  statute  of  limitations  has  run 
against  such  claim. 

Where  a  special  finding  of  the  jury  shows  that  the 
general  verdict  is  based  entirely  upon  the  general  is- 
sue, and  not  upon  issues  made  by  other  and  different 
defenses,  wherein  such  evidence  is  alleged  to  have 
been  erroneously  admitted  or  excluded,  the  rulings  of 
the  trial  court  admitting  or  excluding  such  evidence, 
although  erroneous,  are  without  prejudice  and  imma- 
terial, and  will  not  be  considered  on  appeal:  British 
Ins.  Co.  V.  Lambert,  32  Or.  496  (52  Pac.  180) ;  Fowler 
v.  Phoenix  Ins.  Co.,  35  Or.  559  (57  Pac.  421) ;  Kraemer 
V.  Deustermann,  40  Minn.  469  (42  N.  W.  297) ;  French 
V.  French,  133  Fed.  491  (66  C.  C.  A.  365) ;  Fraser  v. 
Cal.  St.  Cable  R.  R.  Co.,  146  Cal.  714  (81  Pac.  29) ; 
Parker  v.  Smith  Lbr.  Co.,  70  Or.  41  (138  Pac.  1061). 

Finding  no  prejudicial  error  in  the  record,  the  judg- 
ment of  the  lower  court  is  affirmed. 

Affirmed.    Rehearing  Denied. 

Mr.  Justice  Eakin,  Mr.  Justice  McNaby  and  Mb. 
Justice  Ramsey  concur. 

Mb.  Chief  Justice  McBride  did  not  sit 
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Argued  April  3,  affirmed  April  26,  rehearing  denied  July  14,  1914. 

REIFF  V.  PORTLAND.^ 

(141  Pae.  167;  142  Pac.  827.) 

Hanicipal  Oorporatioiui — ^Public  ImproTementa — ^Aasessmeiits. 

1.  Under  Portland  City  Charter,  Section  375,  providing  that  the 
improvement  of  each  street  or  part  thereof  shall  be  made  under  a 
separate  proceeding,  the  fact  that  along  a  portion  of  the  street  to  be 
improved,  where  before  the  improvement  in  question  there  was  a 
wooden  bridge  between  portions  previously  improved  by  graveling,  it 
was  necessary  to  make  a  fill  did  not  invalidate  an  assespment,  where 
the  entire  improvement,  including  the  part  filled,  was  continuous. 

Mmilclpal  Coiporatioiui — ^Pnbllc  ImproTements — Reassessments. 

2.  Portland  City  Charter,  Section  400  (Sp.  Laws  1903,  p.  161),  pro- 
viding that,  when  an  assessment  for  a  street  improvement  shall  be  set 
aside  or  the  council  shall  be  in  doubt  as  to  its  validity,  the  council 
may  make  a  reassessment  based  on  the  special  benefits  to  the  re- 
spective parcels  assessed,  is  valid  and  constitutional,  and  an  assess- 
ment in  compliance  therewith  is  valid. 

Municipal  Ccipcratlcns — Public  Improvements — ^Reassessment. 

3.  To  sustain  a  reassessment  for  a  street  improvement  under  Port- 
land City  Charter,  Section  400,  there  must  have  been  an  actual  attempt 
by  the  council,  in  good  faith,  to  make  an  improvement  and  assess  the 
cost  in  proportion  to  benefit,  the  proceeding  must  have  failed  because 
of  omission  to  comply  with  some  of  the  provisions  of  the  charter  re- 
lating to  such  assessments,  and  the  improvement  must  have  been 
made  in  substantial  accord  with  the  original  contract,  and  the  pro- 
ceedings authorizing  it. 

Municipal  Corporations — Public  Improvements — ^Reassessments. 

4.  No  notice  need  be  given  abutting  owners  of  intention  to  pass  a 
resolution  for  reassessment  for  a  street  improvement,  and  the  resolu- 
tion need  not  contain  a  finding  that  the  original  contract  for  the  im- 
provement had  been  substantially  complied  with. 

Municipal  Corporations — Public  Improvement*— Reassessment. 

5.  After  a  resolution  for  a  reassessment  for  a  street  improvement 
has  been  passed  by  the  Portland  city  council,  notice  thereof  must  be 
given  to  the  property  owners,  and  they  must  have  an  opportunity  to 
appear  and  object  to  the  assessment. 

Certiorari — ^Review — Scope  and  Extent. 

6.  On  a  writ  of  certiorari  to  a  city  council,  the  court  is  restricted 
to  an  examination  of  the  record  and  proceedings  of  the  council,  and 
cannot  consider  facts  not  found  in  the  record. 


*On  the  general  liability  of  a  municipality  on  failure  to  make  re- 
assessment after  failure  to  enforce  assessment,  see  note  in  32  L.  B.  A. 
(N.  S.)  176. 

As  to  the  liability  of  a  municipality  for  temporarily  interfering 
with  access  to  property  in  making  improvements,  see  note  in  46  L.  R. 
A.  (N.  S.)  620.  And  for  presumption  as  to  statutory  authority  of 
municipality  to  commit  nuisance  by  alterations  in  highway,  see  note 
in  70  L.  B.  A.  581.  Bipobtek. 


422  Reiff  v.  Portland.  [71  Or. 

Mimiclpal  Corporatioiui — Public  Improvements— Reassessment. 

7.  On  a  proceeding  for  reasBessment  for  a  street  improvement, 
where  the  city  gave  due  notice  of  the  preliminary  assessment  and  of 
the  time  when  objections  could  be  made,  and  property  owners,  by  their 
attorney,  filed  with  the  auditor  their  written  objections,  and  the 
council,  after  referring  them  to  the  city  attorney  and  a  committee, 
overruled  them,  the  notice  was  sufficient,  and  the  proceedings  thereon 
regular. 

Evidence — ^Presumptions— Performance  of  Official  Duty. 

8.  The  city  auditor  being  the  proper  person  to  make  a  reassessment 
for  a  street  improvement,  it  is  presumed  that  he  did  his  duty  properly, 
and  his  certificate  stating  how  he  made  the  reassessment  is  presumed 
to  be  true. 

Municipal  CoriTorations — ^Public  Improvements— Beassessment. 

9.  In  assessing  or  reassessing  for  a  street  improvement,  it  is  the 
duty  of  the  officer  in  good  faith  to  estimate  the  amount  each  parcel 
will  be  specially  benefited,  and  in  no  case  to  assess  a  parcel  an  amount 
in  excess  of  such  benefit,  and  he  must  not  impose  on  a  parcel  the  cost 
of  the  improvement  in  front  of  it,  unless  the  property  will  be  benefited 
to  that  extent. 

Municipal  Corporations — ^Public  Improvements — ^Trespass  on  Abutting 
Property. 

10.  In  improving  a  street,  a  city  has  no  right  to  pile  earth  and 
other  material  upon  abutting  owners'  lands  without  their  consent,  and 
such  action  may  be  restrained  by  injunction,  or  the  owners  may  main- 
tain an  action  for  damages,  or  have  the  material  removed  as  a 
nuisance,  if  it  is  a  nuisance,  as  authorized  by  Section  341,  L.  O.  L. 

Municipal  Corporations — ^Public  Improvements — ^Assessment. 

11.  That,  in  improving  a  street,  a  city  put  filling  material  on  the 
lands  of  abutting  owners,  does  not  affect  the  validity  of  the  assess- 
ment for  the  improvement. 

Municipal  Corporations — ^Assessment — Bevlew — ^Nature  of  Remedy- 
Existence  of  Other  Remedy. 

12.  The  right  to  appeal  from  the  decision  of  the  city  council  in 
levying  an  assessment  for  a  street  improvement  to  the  Circuit  Court 
and  have  the  amount  properly  assessable  determined  by  a  jury  is  an 
ample  remedy  to  property  owners  without  resorting  to  certiorari. 

Certiorari — Nature  of  Remedy — Discretion  of  Court. 

13.  The  granting  of  relief  by  certiorari  rests  in  the  sound  dis- 
cretion of  the  court,  especially  where  the  matters  in  controversy  are 
of  a  public  nature. 

ON  PETITION  FOR  REHEARING. 

Municipal  Corporations  —  Public  Improvements  —  Assessments  —  Pro- 
ceedings. 

14.  Objections  to  the  reassessment  of  the  cost  of  a  street  improve- 
ment that  it  was  not  made  as  provided  by  law,  but  should  have  been 
made  in  accordance  with  special  benefits,  that  the  cost  of  improve- 
ment in  front  of  each  lot  was  assessed  thereto  contrary  to  the  charter, 
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that  the  assessment  includes  the  repair  of  separate  parts  of  a  street 
in  one  proceeding,  and  that  the  base  and  support  of  the  fi]l  for  part  of 
the  street  were  extended  onto  adjacent  property  without  right,  and 
the  cost  thereof  charged  as  part  of  the  expense  of  the  improvement, 
relate  to  questions  of  law  which  need  no  special  finding  of  fact  hy 
council. 

Municipal   Corporations— Public  Improvements — ^Assessments — Objec- 
tions. 

15.  An  objection  by  a  property  owner  to  matters  affecting  only  the 
payment  of  her  asFessment  for  an  improvement,  and  not  the  regu- 
larity of  the  proceedings,  cannot  be  reviewed  on  certiorari  brought  by 
other  property  owners. 

Municipal  Corporations  —  Public  Improyements  —  Assessments  —  Be- 
Tiew — Certiorari. 

16.  Objections  that  the  assessment  for  a  street  improvement  is  void 
because  part  of  the  improvement  is  made  by  extending  the  incline  of 
the  fill  beyond  the  line  of  the  street  upon  private  property  without 
purchase  or  condemnation,  and  that  the  abutting  costs  are  assessed 
to  the  separate  lots,  instead  of  according  to  the  special  benefits  derived 
by  each  lot  being  shown  by  the  record,  are  reviewable  by  writ  of 
certiorari. 

Municipal  Corporations — Public  Improvements — ^Review — CertiorarL 

17.  Where  the  record  shows  that  the  charter  method  has  been 
followed  in  making  an  assessment  for  a  street  improvement,  error  in 
judgment  of  the  facts  or  in  the  computation  producing  the  result, 
cannot  be  reviewed  by  writ  of  certiorari,  but  only  by  appeal. 

Appeal  and  Error — ^Bebearing— Petition. 

18.  A  petition  for  rehearing  on  appeal  should  state  the  grounds 
of  the  petition  briefly  and  concisely,  and  separately  from  the  argu- 
ment. 

Municipal  Corporations — ^Public  Improvements — ^Assessments — Beview. 

19.  Where  a  proceeding  was  commenced  in  1903  for  a  street  im- 
provement and  no  remonstrance  was  filed,  and  in  1908  the  assessment 
of  benefits  was  reviewed  in  the  Circuit  Court,  the  manner  of  making 
the  assessment  and  the  sufiicicncy  of  it  only  being  questioned,  and  the 
proceedings  were  reversed  and  the  cause  remanded  for  a  reassessment, 
a  motion  in  the  Circuit  Court  for  an  order  requiring  the  auditor  to 
add  to  the  return  to  a  writ  of  review  the  proceedings  for  the  reassess- 
ment the  proceedings  relating  to  the  initiation  of  the  improvement, 
was  properly  denied,  the  irregularities  or  defects  in  prior  proceedings 
not  reviewed  being  waived  by  the  adjudication  setting  aside  the  first 
assessment. 

Municipal  Corporations — Public  Improvements — ^Assessments — ^Review. 

20.  Since  the  owners  of  property  abutting  on  a  street  improve- 
ment are  interested  in  the  extension  of  a  fill  upon  private  property 
only  to  the  extent  of  the  increased  cost  of  the  improvement  in  excess 
of  what  it  would  have  cost  if  held  by  a  retaining  wall,  which  is  a 
question  of  fact,  the  remedy  is  by  appeal  and  not  by  writ  of  certiorari. 
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Municipal  Corporations — ^Public  ImproTements— ABsessments — Bevlew. 

21.  Where  the  preliminary  assessment  by  the  city  auditor  and  the 
ordinance  levying  an  assessment  both  state  that  it  is  made  according 
to  the  special  benefits  to  the  property  assessed,  the  objection  that  the 
cost  of  the  improvement  abutting  each  lot  is  assessed  to  the  lot,  in- 
stead of  according  to  benefits,  cannot  be  raised  by  certiorari,  being  a 
question  of  fact. 

From  Multnomah :  Hbnby  E.  McGinn,  Judge. 

This  is  a  proceeding  by  petition  for  a  writ  of  certio- 
rari by  Joseph  Reiff  and  others,  against  the  City  of 
Portland  and  others  to  review  proceedings  in  making 
a  reassessment  of  property  within  the  city  limits,  to 
pay  for  street  improvements.  From  a  judgment  for 
the  defendants  affirming  the  reassessment  proceed- 
ings and  dismissing  the  writ,  plaintiffs  appeal. 

Affirmed.    Beheabinq  Denied. 

For  appellants  there  was  a  brief  and  an  oral  argu- 
ment by  Mr.  Ralph  R.  Duniway. 

For  respondents  there  was  a  brief  over  the  names 
of  Mr.  Lyman  E.  Latourette  and  Mr.  Frank  S.  Grant, 
with  an  oral  argument  by  Mr.  Latourette. 

Department  1.  Mb.  Justice  Bamsey  delivered  the 
opinion  of  the  court. 

On  September  21,  1910,  the  plaintiff  filed  a  petition 
for  a  writ  of  certiorari  to  obtain  a  review  of  certain 
proceedings  of  the  council  of  the  City  of  Portland,  had 
in  making  a  reassessment  of  the  property  of  certain 
adjacent  lot  owners  in  said  city,  for  the  payment  of 
the  expenses  of  a  street  improvement;  the  petitioners 
claiming  that  said  proceedings  were  illegal  and  void, 
for  reasons  alleged  in  said  petition.  The  petition  con- 
tains 27  pages,  and  hence  it  is  impracticable  to  set  it  out 
in  this  opinion. 
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On  October  7,  1903,  the  council  of  the  City  of  Port- 
land passed  a  resolution  for  the  improvement  of  Seven- 
teenth Street  of  said  city  from  58.5  feet  north  of  the 
north  line  of  Vaughn  Street,  to  the  south  line  of 
Marshall  Street,  in  said  city,  in  the  manner  stated 
in  said  resolution.  The  improvements  contemplated 
by  said  resolution  were  made,  and  the  city  assessed 
the  expense  thereof  upon  the  property  adjacent 
to  said  street;  but  the  Circuit  Court  of  Multno- 
mah County,  upon  a  writ  of  review,  prosecuted  by 
interested  parties,  held  that  said  assessment  was  in- 
valid, for  defects  in  said  proceedings,  and  directed  the 
city  to  make  a  reassessment  of  the  expense  of  said 
improvement.  Said  judgment  or  order  was  made  on 
July  6, 1908. 

On  March  23,  1910,  the  council  of  the  City  of  Port- 
land passed  an  ordinance,  No.  20989,  entitled  *'An 
ordinance  making  a  reassessment  for  the  improvement 
of  Seventeenth  Street  from  58.5  feet  north  of  the 
north  line  of  Vaughn  Street,  to  the  south  line  of  Mar- 
shall Street.'*  This  ordinance  was  approved  by  the 
mayor  of  said  city  on  March  24, 1910,  and  by  this  ordi- 
nance the  city  levied  certain  reassessments  upon  the 
property  of  the  plaintiffs,  amounting  to  $5,574.79,  for 
the  improvement  of  said  Seventeenth  Street  from 
58.5  feet  north  of  the  north  line  of  Vaughn  Street  to 
the  south  line  of  Marshall  Street.  The  plaintiffs  own 
property  adjacent  to  said  improvement,  and  said  re- 
assessment was  made  by  said  city  to  pay  for  the  im- 
provement of  said  street,  made  as  stated  supra;  the 
assessment  originally  made  by  said  city  to  pay  for 
said  improvement  having  been  held  invalid,  for  de- 
fects in  the  proceedings.  The  reassessment  was  made 
to  pay  for  the  same  improvement  for  which  the  said 
invalid  assessment  was  made.    The  plaintiff  began 
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this  certiorari  proceeding,  claiming  that  said  reassess- 
ment is  invalid. 

After  the  allowance  of  said  writ  of  review,  the  trial 
court  allowed  a  motion  of  the  defendants  for  an 
amended  writ,  and  disallowed  a  motion  of  the  plain- 
tiffs for  a  further  return  to  said  writ.  The  rulings  of 
the  court  upon  these  motions  are  assigned  as  error. 
But,  in  the  view  that  we  take  of  this  case,  the  rulings 
of  the  court  on  said  motions  cannot  materially  affect 
our  decision.  Hence  we  will  treat  the  questions  for 
consideration  as  if  the  papers  that  the  plaintiffs  de- 
sired returned  were  in  the  record. 

The  reassessment  was,  in  a  sense,  a  continuation  of 
the  original  assessment  proceedings.  There  was  no 
new  improvement  made,  and  the  reassessment  pro- 
ceedings were  had  for  the  purpose  of  imposing  a  lien 
upon  the  lands  of  the  adjacent  property  owners  for 
the  payment  of  the  expense  of  said  improvement,  in 
accordance  with  Section  400  of  the  charter  of  said 
city. 

1.  The  first  point  urged  by  the  plaintiffs  is  that  the 
reassessment  is  invalid,  because  the  original  resolu- 
tion for  the  improvement  of  Seventeenth  Street  was 
invalid,  in  that  it  attempted  to  provide  for  a  repair 
of  two  separate  parts  of  Seventeenth  Street,  which 
had  been  formerly  improved  by  gravel,  and  which 
parts  of  said  street  extended  from  the  south  line  of 
Marshall  Street  to  50  feet  north  of  the  north  line 
of  Marshall  Street,  and  were  then  separated  by  a 
wooden  elevated  bridge  about  4  blocks  long,  where  a 
second  piece  of  gravel  street  conmaenced,  which  was 
attempted  to  be  repaired  in  said  resolution,  etc. 

Counsel  for  the  plaintiffs  contends  that  said  reso- 
lution is  invalid,  under  Section  375  of  the  charter  of 
Portland,  which,  inter  alia,  provides: 
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**The  improvement  of  each  street  or  part  thereof, 
shall  be  made  under  a  separate  proceeding.*^ 

This  clause  prohibits  the  improvement  of  two  or 
more  streets  or  parts  of  two  or  more  streets  in  the 
same  proceeding,  but,  whether  it  prevents  the  improve- 
ment of  two  or  more  parts  of  the  same  street  in  one 
proceeding,  when  the  parts  to  be  improved  are  dis- 
connected, need  not  be  decided  here,  because  the  im- 
provement in  question  is  all  on  Seventeenth  Street, 
and  the  portions  of  the  street  improved  appear  to  be 
contimious  from  58.5  feet  north  of  the  north  line  of 
Vaughn  Street  to  the  south  line  of  Marshall  Street. 
The  fact  that  along  a  portion  of  the  part  to  be  improved 
a  fill  was  necessary  did  not  invalidate  the  improve- 
ment. 

2.  Section  400  of  the  charter  of  the  City  of  Portland 
(Sp.  Laws  Oregon,  1903,  p.  161)  provides  that  when- 
ever an  assessment  for  a  street  improvement  has  been 
or  shall  hereafter  be  set  aside  or  amended  by  any 
court,  or  when  the  council  shall  be  in  doubt  as  to  the 
validity  of  such  assessment,  the  council  may,  by  ordi- 
nance, make  a  new  assessment  or  reassessment  upon 
the  lots,  blocks,  or  parcels  of  land  which  have  been 
benefited  by  such  improvement,  to  the  extent  of  their 
respective  and  proportionate  shares  of  the  full  value 
thereof.  Under  said  section,  **such  reassessment  shall 
be  based  upon  the  special  and  peculiar  benefits  of  such 
improvement  to  the  respective  parcels  of  land  as- 
sessed, at  the  time  of  the  original  making,  but  shall 
not  exceed  the  amount  of  such  original  assessment." 
Said  section  400  has  been  before  this  court  several 
times,  and  its  validity  and  constitutionality  are  settled 
by  the  decisions  of  this  court,  and  it  is  not  necessary 
to  re-examine  those  questions  in  this  cause :  Duniway 
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V.  Portland,  47  Or.  103  (81  Pac.  945) ;  Hughes  v.  City 
of  Portlmd,  53  Or.  370  (100  Pac.  942). 

Under  said  Section  400,  supra,  the  reassessment 
therein  authorized  to  be  made  must  be  ''based  upon 
the  special  and  peculiar  benefits  of  such  improvement 
to  the  respective  parcels  of  land  assessed,  *  ^  and  the  as- 
sessment upon  any  lot  or  parcel  should  not  exceed  the 
special  and  peculiar  benefit  resulting  to  such  lot  or 
parcel  of  land  from  such  improvement. 

Section  400,  supra,  provides  the  manner  in  which 
a  reassessment  shall  be  made,  and,  if  the  city  in  this 
case  complied  with  said  action,  the  reassessment  made 
is  valid. 

3.  In  the  first  place,  there  must  have  been  an  actual 
attempt  by  the  council,  in  good  faith,  under  the  regular 
procedure  provided  by  the  charter,  to  make  an  im- 
provement, and  assess  the  cost  thereof  to  the  property 
benefited,  in  proportion  to  such  benefit.  The  proceed- 
ing must  have  failed,  because  of  an  omission  to  com- 
ply with  some  of  the  provisions  of  the  charter  relating 
to  such  assessments.  The  proceeding  must  have  been 
set  aside  by  some  court  of  competent  jurisdiction  on 
account  of  defects  therein,  or  the  council  must  have 
doubts  as  to  the  validity  of  such  proceedings.  The 
original  contract  for  the  improvement  must  have  been 
substantially  complied  with,  and  the  improvement 
must  have  been  made  in  substantial  accordance  with 
the  contract,  and  the  proceedings  authorizing  it. 

4.  No  notice  to  abutting  property  owners  need  be 
given  of  the  intention  of  the  council  to  pass  a  resolu- 
tion for  reassessment,  and  such  a  resolution  need  not 
contain  a  finding  that  the  original  contract  for  the 
improvement  had  been  substantially  complied  with: 
See,  on  all  these  points,  Hughes  v.  City  of  Portland, 
53  Or.  383,  385  (100  Pac.  942). 
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5.  After  the  resolution  providing  for  the  reassess- 
ment has  been  passed  by  the  council,  notice  thereof 
must  be  given  to  the  property  owners,  and  they  must 
have  an  opportunity  to  appear  and  object  to  the  re- 
assessment, if  they  desire  to  do  so. 

6.  This  being  a  writ  of  certiorari,  we  are  restricted 
to  an  examination  of  the  record  and  proceedings  of 
the  council,  and  cannot  consider  facts  that  are  not 
found  in  the  record. 

7.  The  plaintiffs  contend  that  they  were  not  properly 
notified  of  the  intention  of  the  council  to  make  said  re- 
assessment and  given  a  proper  opportunity  to  make 
objections  thereto.  The  council  on  August  25,  1909, 
adopted  a  resolution  for  the  making  of  said  reassess- 
ment, and  directed  the  auditor  of  said  city  to  pre- 
pare, within  90  days  from  said  date,  a  prelimi- 
nary reassessment  upon  the  lots,  blocks,  and  parcels 
of  land  within  the  district  benefited  by  said  im- 
provement, and  give  due  notice  to  the  owners  of  all 
property  affected  by  said  reassessment,  in  the  manner 
prescribed  by  the  charter. 

On  November  24,  1909,  the  auditor  presented  to  the 
council  of  said  city  his  preliminary  reassessment  of 
the  property  affected  by  said  improvement,  and  it  was 
filed  on  said  date.  Notice  was  given  by  the  auditor 
of  the  making  of  said  preliminary  reassessment,  and 
that  any  objections  to  said  assessment  and  reassess- 
ment should  be  filed  in  writing  with  the  auditor  within 
10  days  from  December  4,  1909,  the  last  day  of  publi- 
cation of  said  notice,  and  that  objections  to  said  re- 
assessment would  be  heard  by  the  council  at  the  regular 
meeting  thereof  on  December  22,  1909,  etc.  Said  no- 
tice seems  to  be  in  proper  form,  and  it  was  published 
and  served  according  to  law. 
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On  December  13,  1909,  the  plaintiflfs,  by  their  attor- 
ney, filed  with  the  auditor  lengthy  objections  to  said 
reassessment.  In  these  objections  the  plaintiffs  con- 
tended that  said  reassessment  was  illegal  and  void, 
for  several  reasons.  One  objection  made  to  said  re- 
assessment was  that  it  was  not  made  in  accordance 
with  the  special  and  peculiar  benefits  to  the  property 
by  reason  of  said  improvement,  and  apportioned 
equitably  throughout  the  district.  Another  objection 
was  that  the  city  in  one  proceeding  attempted  to  make 
a  repair  of  two  separate  parts  of  Seventeenth  Street 
that  had  formerly  been  improved  with  gravel,  and 
which  parts  of  said  street  were  separated  by  a  wooden 
elevated  bridge  about  four  blocks  long.  But  the  rec- 
ord shows  that  said  improvement  was  not  in  separate 
parts  of  said  street,  but  continuoits,  as  stated  supra. 
Another  objection  was  that  the  city,  in  making  a  fill 
in  said  improvement,  caused  a  large  amount  of  earth 
and  other  filling  material  to  be  put  upon  the  private 
property  of  the  people  opposite  the  wooden  bridge, 
without  their  consent  and  without  obtaining  any  right 
to  do  so,  and  that  the  city  had  attempted  to  appropri- 
ate said  private  property  to  a  public  use,  in  viola- 
tion of  the  Constitution,  and  without  compensation, 
and  that,  in  doing  so,  the  city  was  violating  the  law, 
and  a  trespasser.  Said  objections  allege  also  that  the 
city,  in  making  said  reassessment  undertook  to  charge 
said  property  owners  for  the  expense  of  said  tres- 
passing upon  their  property,  in  building  the  slopes 
of  said  fill  upon  their  property,  and  attempted  also 
to  charge  the  entire  cost  of  the  fill  in  the  street  upon 
the  abutting  property,  and  that  said  fill  was  not 
made  for  the  benefit  of  the  abutting  property,  but 
for  the  benefit  of  other  property  in  the  district,  and 
the  city  at  large;  that  it  was  an  illegal  and  unjust 
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charge  upon  the  abutting  property;  and  that  the  said 
charge  upon  the  abutting  property  o'wners  is  greatly 
in  excess  of  the  benefit  to  the  property  abutting  the 
bridge;  and  that  the  reassessment  upon  the  property 
of  other  persons  is  a  great  deal  less  than  the  benefit 
to  their  property,  etc. 

8.  A.  L.  Barbour,  auditor  of  said  city,  made  said 
reassessment,  and,  in  his  certificate  appended  thereto, 
he  certified  as  follows: 

"I,  A.  L.  Barbour,  auditor  of  the  City  of  Portland, 
Oregon,  do  hereby  certify  that  the  whole  cost  of  said 
improvement  was  the  sum  of  $10,762.12;  that  I  have 
viewed  the  reassessment  district  and  each  lot,  part 
thereof,  and  parcel  of  land  therein;  that  the  property 
within  the  reassessment  district  is  benefited  in  the 
full  sum  of  such  cost;  that  I  have  ascertained  what 
I  deem  to  be  the  special  and  peculiar  benefit  derived 
by  each  lot  or  part  thereof  or  parcel  of  land  within 
said  district  by  reason  of  such  improvement;  and 
I  hereby  apportion  the  cost  of  said  improvement 
to  the  lots,  parts  of  lots,  and  parcels  of  land  within 
the  said  district,  in  accordance  with  the  special  and 
peculiar  benefits  derived  thereby,  in  the  amount  set 
opposite  the  number  and  description  thereof,  and  to 
the  extent  of  their  respective  and  proportionate  shares 
of  the  full  value  thereof.  I  further  certify  that  each 
lot,  part  of  lot,  or  parcel  of  land  within  said  district 
is  especially  and  peculiarly  benefited  by  said  improve- 
ment in  the  amounts  so  set  forth,  and,  in  my  judgment, 
said  property  should  be  reassessed  in  such  amounts,'* 
etc. 

The  foregoing  certificate  of  the  auditor  shows  on  its 
face  that  said  reassessment  was  properly  made,  and 
we  do  not  find  that  his  certificate  is  not  true.  The 
auditor  was  the  proper  officer  to  make  said  reassess- 
ment, and  he  is  presumed  to  have  done  his  duty  prop- 
erly, and  his  certificate  stating  how  he  made  said  re- 
assessment is  presumed  to  be  true. 
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9.  In  assessing  or  reassessing  the  expenses  of  street 
improvements,  the  oflScer  charged  with  that  duty  is 
required  to  act  in  good  faith.  It  is  his  duty  to  estimate 
in  good  faith,  and  as  accurately  as  he  can,  the  amount 
that  each  parcel  of  land  subject  to  assessment  will  be 
specially  and  peculiarly  benefited  by  the  improvement, 
and  in  no  instance  to  assess  upon  a  piece  of  property 
an  amount  in  excess  of  such  special  and  peculiar  bene- 
fit. He  has  no  right  to  sit  down  and  figure  what  the 
improvement  in  front  of  property  has  cost,  or  will  cost, 
and  impose  that  amount  upon  the  property,  unless  the 
property  has  been,  or  will  be,  benefited  to  that  extent 
by  the  improvement. 

The  record  of  the  council  shows  that  on  December 
22,  1909,  a  remonstrance  by  Anna  F.  Grace  et  al.  and 
Ealph  R.  Duniway,  attorney  for  objecting  property 
owners,  was  read  in  the  council,  and,  on  motion,  it  was 
referred  to  the  committee  on  streets. 

On  February  21,  1910,  said  committee  wrote  the  at- 
torney for  the  plaintiffs,  notifying  him  that  the  ordi- 
nance making  a  reassessment  for  the  Seventeenth 
Street  improvements,  and  the  remonstrances  against 
the  same,  would  be  considered  by  said  committee  at 
the  next  regular  meeting  of  the  committee,  to  be  held 
on  March  4, 1910,  at  2  o'clock  P.  M. 

In  a  letter  of  the  date  of  March  4,  1910,  addressed 
to  said  committee  the  attorney  for  the  plaintiffs  ac- 
knowledges receipt  of  the  committee's  letter  to  him, 
notifying  him  that  the  remonstrances  against  the  pro- 
posed reassessment  would  be  considered  by  the  com- 
mittee on  March  4,  1910,  at  2  o'clock  P.  M.,  and  in 
this  letter  Mr.  Duniway  says  that  he  does  not  believe 
that  the  committee  had  any  jurisdiction  or  power  to 
act  on  the  reassessment  ordinance  and  objections,  or 
that  the  council  could  then  legally  pass  upon  his  ob- 
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jections  and  enact  said  ordinance.  He  said  he  would 
attend  said  meeting  of  the  committee  if  it  should  be 
possible  for  him  to  do  so,  but  expressed  doubts  as  to 
his  ability  to  attend. 

The  objections  of  the  plaintiffs  to  said  reassessment 
were  referred  also  to  the  city  attorney  by  said  com- 
mittee, and  the  city  attorney  reported  that,  if  Mr. 
Dimiway's  objection  that  said  reassessment  was  an 
attempt  to  impose  the  cost  upon  the  abutting  property 
without  regard  to  benefits,  and  as  a  mere  mathematical 
calculation,  was  true,  the  rule  of  assessment  should  be 
changed. 

On  March  18, 1910,  the  committee  on  streets  reported 
to  the  council  that  they  had  considered  the  ordinance 
for  the  reassessment  of  the  cost  of  the  improvement  of 
said  Seventeenth  Street,  and  the  remonstrances  against 
the  same;  that  the  remonstrators  were  called,  and,  no 
one  appearing,  the  remonstrances  were  considered  by 
the  committee,  and  the  committee  recommended  that 
the  remonstrances  be  overruled,  and  the  ordinance 
passed.  Said  report  is  dated  March  18,  1910,  and  it 
was  filed  March  22, 1910. 

At  a  regular  meeting  of  the  council  on  Mr.rch  23, 
1910,  the  report  of  said  committee  was  presented  to 
the  council,  and,  on  motion,  it  was  adopted,  the  said 
remonstrances  were  overruled  by  the  council.  Said 
ordinance  was  passed  by  the  council  March  23,  1910, 
and  approved  by  the  mayor  March  24,  1910. 

The  city  gave  due  notice  of  the  making  of  the  pre- 
liminary reassessment  and  of  the  time  within  which 
objections  thereto  could  be  made.  The  plaintiffs,  by 
their  attorney,  filed  with  the  auditor  their  written  ob- 
jections thereof.  These  objections  were  presented  to 
the  council  and  read,  and,  by  the  council,  they  were 
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referred  to  the  committee  on  streets.  This  committee 
referred  said  objections  to  the  city  attorney,  and  he 
made  a  report  concerning  them  to  the  committee.  The 
committee  notified  the  plaintiffs'  attorney  of  the  time 
when  they  would  consider  said  objections  or  remon- 
strances. The  attorney  did  not  appear  before  the  com- 
mittee, and  the  committee,  after  considering  said 
objections,  reported  to  the  council  that  they  had  con- 
sidered them,  and  recommended  that  the  objections  be 
overruled.  This  report  was  presented  to  the  council 
at  a  regular  meeting,  and  read  to  the  council,  and  the 
council,  on  motion,  overruled  said  objections,  and,  at 
the  same  session,  passed  the  ordinance  making  the  re- 
assessment. We  hold  that  the  plaintiffs  had  due  notice 
of  said  proposed  reassessment,  and  that  they  filed  their 
objections  thereto,  and  that  those  objections  were 
heard,  decided,  and  overruled  by  the  council,  and  that 
the  proceedings  of  the  council  were  regular  in  this 
respect. 

There  is  another  matter  that  should  not  be  over- 
looked,  relating  to  the  opportunity  given  to  persons 
whose  lands  are  reassessed  to  have  determined  the 
amount  that  should  be  assessed  against  their  lands 
to  pay  for  such  an  improvement.  Section  401  of  the 
charter  of  Portland  confers  upon  persons  objecting  to 
such  reassessment  the  right  to  appeal  from  the  decision 
of  the  council  to  the  Circuit  Court,  and  have  the  amount 
to  be  assessed  against  their  property  determined  by 
a  jury  trial.  Hence  it  appears  that  the  charter  of 
Portland  affords  the  adjacent  land  owners  proper 
remedies  against  unjust  reassessments  by  the  council. 

10, 11.  The  plaintiffs  contend  also  that  the  city,  in 
making  said  improvements,  made  a  large  fill  along  a 
portion  of  Seventeenth  Street,  and  in  doing  so,  wrong- 
fully and  without  the  co^sent  of   the  adjacent  land 
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owners,  caused  a  large  amount  of  earth  and  other  fill- 
ing material  to  be  put  upon  the  land  owned  by  the 
persons  along  said  street,  and  that,  in  doing  so,  the 
city  violated  the  law,  and  was  a  trespasser,  and  that, 
for  this  trespass,  this  court  should  annul  said  reassess- 
ment. 

We  think  that  the  city  had  no  right  to  pile  earth  and 
other  material  upon  the  abutting  owners'  lands,  and 
that,  if  it  was  done  without  their  consent,  it  was  a  tres- 
pass, for  which  the  land  owners  could  recover  damages 
in  an  action  at  law. 

In  Hendershott  v.  Ottumwa,  46  Iowa,  659  (26  Am. 
Eep.  182),  the  court  says: 

•*It  is  equally  well  settled  that  if,  in  making  changes 
in  the  natural  surface  of  streets,  the  city  is  negligent 
in  construction,  so  that  the  adjacent  lots  are  injured 
by  reason  of  such  negligence,  the  city  is  liable  for  such 
injury.'* 

In  Ashley  v.  Port  Huron,  35  Mich.  301  (24  Am.  Rep. 
552),  the  court  says: 

*'If  the  corporation  [the  city]  send  people  with  picks 
and  spades  to  cut  a  street  through  it  [land]  without 
first  acquiring  the  right  of  way,  it  is  liable  for  a  tort; 
but  it  is  no  more  liable  under  such  circumstances  than 
it  is  when  it  pours  upon  his  land  a  flood  of  water  by  a 
public  sewer  so  constructed  that  the  flooding  must  be 
a  necessary  result.  The  one  is  no  more  unjustifiable, 
and  no  more  an  actionable  wrong,  than  the  other." 

In  Vanderlip  v.  Grand  Rapids,  73  Mich.  522  (41 
N.  W.  677,  16  Am.  St.  Eep.  597,  3  L.  E.  A.  247),  the 
syllabus  is: 

**In  this  case  the  grading  of  a  city  street  in  such  a 
manner  as  to  raise  an  embankment  upon  30  feet  of  the 
entire  frontage  of  an  abutting  lot,  and  thereby  bury 
a  portion  of  the  dwelling-house  of  the  owner  therein, 
is  held  to  amount  to  a  taking  of  private  property  for 
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the  public  use,  within  the  inhibitions  of  the  Constitu- 
tion ;  and  that  in  such  a  case  the  law  does  not  require 
such  owner  to  wait  until  his  property  is  completely 
destroyed,  and  then  turn  him  over  to  an  action  of  tres- 
pass to  recover  his  damages,  but  equity,  when  appealed 
to,  will  interfere  and  restrain  such  threatened  destruc- 
tion." 

See,  also,  Giaconi  v.  Astoria,  60  Or.  12  (113  Pac. 
855,  118  Pac.  180),  and  Western  Penn.  R.  Co.  v.  City 
of  Alleghany,  92  Pa.  100. 

In  this  case  it  is  claimed  that  the  city  made  a  fill  the 
full  width  of  the  street,  and  made  a  slope  extending 
onto  the  lands  of  the  abutting  owners.  We  hold  that 
the  city  had  no  right  to  do  this  without  the  consent 
of  the  owners.  However,  it  is  probable  that  the  dty 
could  have  obtained  a  right  to  use  the  property  of  the 
abutting   owners  by   proper   proceedings  and  paying  I 

for  it 

Moore  v.  Albany,  98  N.  Y.  406,  407,  is  a  case  closely 
in  point,  and  the  court  there  says,  inter  alia: 

**As  to  the  embankments  outside  of  the  street  lines.  J 

In  grading  a  street  it  seems  to  us  clear  that  the  public 
authorities  have  no  right  to  invade  private  property 
outside  of  the  street  lines.  If  it  becomes  necessary  to 
use  or  interfere  with  such  property,  they  must  in  some 
way  acquire  the  right  to  do  so.  These  embankments 
were  built  for  the  purpose  of  making  the  street  within 
the  street  lines.  In  order  to  grade  the  street  to  the  full 
width  thereof,  it  was  necessary  either  to  build  retain- 
ing walls  on  the  sides  of  the  street  within  the  street 
lines,  or  to  support  the  street  by  sloping  embankments 
upon  the  adjoining  lands.  It  is  evident  that  the  latter 
mode  was  the  most  reasonable  and  economical.  The 
lands  outside  of  the  street  lines  are  not  permanently 
occupied  or  used  for  the  street  or  appropriated  to 
public  travel.  They  remain  in  the  possession  and  oc- 
cupancy of  the  owners  thereof,  subject  to  the  burden 
of  the  earth  cast  thereon.    These  embankments  are  evi- 
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dently  not  injurious  to  the  adjoining  owners,  as  it  is 
for  their  interest  to  have  their  lands  filled  up  to  the 
grade  of  the  street.  It  cannot  be  presumed  that  they 
will  dig  away  and  remove  these  embankments,  and,  if 
they  should,  the  street  would  still  remain,  and  the  city 
could  support  its  sides  in  some  other  way.  The  only 
practical  remedy  for  the  owners  of  lands  thus  invaded 
is  to  sue  the  city  or  those  who  placed  the  earth  upon 
his  lands  without  his  consent,  express  or  implied,  for 
the  wrong,  and  in  such  an  action  he  can  recover  his 
entire  damage  for  a  permanent  appropriation  of  his 
land  for  the  embankment:  Henderson  v.  N.  Y.  C.  R.  R. 
Co.,  78  N.  Y.  423.  It  does  not  appear  that  any  of  the 
owners  of  the  land  thus  invaded  make  any  objection 
to  the  embankments.  They  could,  if  they  had  desired, 
have  restrained  the  deposit  of  earth  upon  their  lands 
by  an  equitable  action.  That  they  did  not  do.  They 
could  have  objected  to  the  deposit  of  the  earth,  and  it 
does  not  appear  that  they  did  that.  They  did  not  even 
object  to  the  assessment  made  upon  their  lands  on 
account  of  these  embankments  when  they  appeared 
before  the  board  of  contract  and  apportionment,  and 
before  the  common  council,  in  reference  to  the  assess- 
ment. These  embankments  have  remained  there  since 
the  early  part  of  the  year  1877,  and  they  have  not  been 
disturbed,  and  there  is  the  highest  probability  that 
they  never  will  be.  If  any  attempt  should  be  made  by 
the  land  owners  to  disturb  them,  there  is  ample  power 
tinder  the  city  charter  to  vest  the  title  to  the  lands  in 
the  city  for  the  purpose  of  the  street :  Laws  1870,  c.  77, 
tit.  7,  par.  1.  These  embankments  are  not  the  street, 
but  are  there  simply  for  the  support  of  the  street  which 
is  upon  the  land  acquired  for  the  purpose  thereof,  and 
their  cost  was  a  necessary  and  proper  expense  in  the 
construction  of  the  street.'^ 

In  MarshalVs  Appeal,  210  Pa.  538,  539,  (60  Atl.  160), 
the  court  says : 

'  *  The  only  question  argued  is  whether  the  city  could 
assess  against  the  abutting  properties  a  part  of  the 
cost  of  stone  walls  built  at  places  along  the  sides  of 
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the  avenue.  *  *  Some  of  these  walls  were  built  in  partj 
and  some  of  them  wholly,  on  the  adjoining  properties. 
None,  however,  were  built  on  the  land  of  the  appellants. 
The  determination  of  the  plan  and  manner  of  improv- 
ing the  avenue  rested  with  the  municipal  authorities, 
and  the  abutting  properties  were  liable  to  assessments 
to  the  extent  to  which  the  local  improvement  was  a  per- 
manent benefit  to  them.  If  the  walls  were  a  necessary 
part  of  the  street  improvement,  and  the  right  to  main- 
tain them  on  private  property  was  secured  by  the  city, 
their  cost  was  properly  included  in  the  assessment." 

In  the  case  of  Davis  v.  Silverton,  47  Or.  177  (82  Pac. 
16,  18),  the  plaintiff  claimed  that  the  proceedings  for 
the  street  improvement  were,  as  to  the  assessment 
against  her  property,  invalid,  and  she  sought  to  have 
the  collection  of  said  assessment  enjoined.  The  plain- 
tiff had  built  a  stone  wall  on  what  she  contended  was 
the  line  between  her  property  and  the  street  that  was 
improved.  In  said  suit  she  contended  that  the  city,  in 
making  said  improvements,  had  encroached  upon  her 
land  and  destroyed  said  stone  wall.  In  deciding  the 
case  the  court  inter  alia  says : 

''If  in  reality  there  was  an  encroachment  upon  the 
plaintiff's  lots,  it  was  not  by  design  to  widen  the  street 
beyond  the  true  boundary,  and  it  could  not,  by  any 
logical  course  of  reasoning  or  principle  involved,  in- 
validate the  proceedings  for  the  improvement  of  which 
the  plaintiff  complains. 

We  do  not  think  that  the  encroachment  upon  the 
plaintiffs '  lands  or  the  assessing  of  the  expense  thereof 
to  the  adjacent  owners,  in  the  manner  claimed  by  the 
plaintiffs,  affected  the  validity  of  the  reassessment 
proceedings. 

If  said  encroachment  upon  the  lands  of  the  plaintiffs 
occurred  without  their  express  or  implied  consent,  it 
may  be  that  they  could  maintain  a  suit  in  equity  to 
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enjoin  the  collection  of  that  part  of  the  assessments 
that  could  be  shown  to  have  been  incurred  to  pay  the 
expense  of  putting  the  earth  on  the  plaintiffs'  said 
premises;  but  we  do  not  decide  whether  such  a  suit 
could  be  maintained  or  not.  But  said  encroachment 
upon  the  lands  of  the  plaintiffs,  and  the  assessing  of 
the  expense  thereof  to  the  adjacent  owners,  do  not 
invalidate  said  reassessment  proceedings.  The  council 
had  jurisdiction  to  make  said  reassessment,  and  its 
action  was  not  rendered  invalid  by  the  encroachment 
complained  of. 

The  plaintiffs  could  have  prevented  said  encroach- 
ments upon  their  property  by  a  suit  for  injunction. 
They  could  also  have  maintained  an  action  at  law  to 
recover  damages  for  the  injury  to  their  premises  by 
the  placing  of  earth  upon  them,  and  to  have  said  earth 
removed  as  a  private  nuisance,  if  it  was  a  nuisance, 
under  Section  341,  L.  0.  L. 

12.  As  stated,  supra,  the  plaintiffs  had  a  right  to 
appeal  from  the  decision  of  the  council  to  the  Circuit 
Court,  and  have  the  amount  that  was  properly  assess- 
able to  their  lands  for  said  improvements  determined 
by  a  jury.  They  had  ample  remedies  for  the  redress 
of  their  grievances  without  resorting  to  certiorari 
proceedings. 

It  is  a  general  rule  that  the  remedy  by  certiorari 
should  not  be  granted,  if  efficient  relief  can  be  or  could 
have  been  obtained  by  resort  to  other  available  modes 
of  redress:  6  Cyc.  742. 

13.  It  is  also  a  general  rule  that  the  granting  of  relief 
by  certiorari  rests  in  the  sound  discretion  of  the  court 
(6  Cyc.  748),  and  this  is  especially  so  where  the  mat- 
ters in  controversy  are  of  a  public  nature. 

In  Burnett  v.  Douglas  County,  4  Or.  392,  Mr.  Justice 
McAbthub,  says: 
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' '  In  all  cases  where  the  proceeding  sought  to  be  re- 
viewed involves  a  matter  of  public  interest  affecting 
a  great  number  of  persons,  the  allowance  of  the  writ 
is  in  the  sound  discretion  of  the  court,  and,  if  refused, 
the  refusal  is  not  subject  to  review  or  appeal." 

In  Oregon  R.  d  N.  Co.  v.  Umatilla  County,  47  Or. 
208,  209  (81  Pac.  352,  355),  the  court  says: 

'*When  it  appears  in  a  proceeding  instituted  by  an 
individual  taxpayer  to  annul  the  tax  assessed  against 
his  property,  on  account  of  some  insufficiency  or  irregu- 
larity in  the  manner  of  the  assessment  or  the  descrip- 
tion of  the  property,  that  no  equitable  grounds  exist 
for  the  allowance  of  the  writ,  it  should  ordinarily  be 
denied,  leaving  the  taxpayer  to  such  remedies,  as  the 
law  otherwise  affords  him":  See,  also,  Woodworth  v. 
Gibbs,  61  Iowa,  398  (16  N.  W.  287) ;  Knapp  v.  Heller, 
32  Wis.  469. 

We  have  examined  the  questions  presented  by  this 
appeal,  and  we  hold  that  the  council  of  the  defendant 
city  had  jurisdiction  to  reassess  the  cost  of  the  street 
improvement  in  controversy,  and  that  said  reassess- 
ment  proceedings  are  regular  and  valid,  and  that  there 
was  no  error  in  the  proceedings  of  the  court  below. 

The  judgment  of  the  court  below  is  affirmed. 

Affibmed. 

Mb.  Justice  Moore,  Mb.  Justice  Bubnbtt  and  Mb. 
Justice  Eakin  concur. 


Denied  July  14,  1914. 

On  Petition  for  Rehearing. 

Mb.   Justice    Eakin   delivered  the    opinion  of  the 
court. 

The  writ  in  this  case  brings  up  for  consideration 
only  the  objections  to  the  reassessment  of  the  cost  of 
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the  improvement  of  Seventeenth  Street,  filed  by  the 
plaintiflf  before  the  council  on  December  13,  1909,  pur- 
suant to  the  notice  of  date  November  24,  1909,  ap- 
pointing December  22d  for  hearing  said  objections  by 
the  council.  The  so-called  objections,  instead  of  being 
briefly  and  concisely  stated  separately  from  the  argu- 
ment, are  so  mingled  with  the  recitals,  suggestions  and 
criticisms  that  it  is  difficult  to  find  just  what  is  the 
real  objection.  It  is  first  objected  that  the  reassess- 
ment is  as  illegal  and  void  as  the  one  set  aside  by  the 
court,  and  that  it  was  not  made  in  the  manner  pro- 
vided by  law,  but  should  have  been  made  in  accordance 
with  the  special  benefits;  second,  that  the  cost  of  im- 
provement in  front  of  each  lot  was  assessed  thereto 
contrary  to  the  charter;  third,  that  the  assessment 
includes  the  repair  of  two  separate  parts  of  Seven- 
teenth Street  in  one  proceeding,  and  is  therefore 
illegal;  fourth,  that  it  extended  the  base  and  support 
of  the  fill  for  part  of  the  street  on  to  adjacent  prop- 
erty without  right,  and  charged  the  cost  of  the  exten- 
sion as  part  of  the  expense  of  improvement,  thus  ren- 
dering the  proceeding  void  and  making  it  impossible 
to  levy  an  assessment  thereon;  and,  fifth,  there  is 
special  objection  by  plaintiff  Lewis  as  to  matters  af- 
fecting only  the  payment  of  her  assessment  and  not 
the  regularity  of  the  proceedings. 

14.  The  first  four  objections  relate  to  questions  of 
law  which  need  no  special  finding  of  fact  by  the  coun- 
cil: Hughes  v.  City  of  Portland,  53  Or.  389  (100  Pac. 
942). 

15, 16.  The  petitioners  are  not  affected  by  the  fifth 
objection  nor  interested  therein,  and  it  cannot  be  con- 
sidered on  this  review.  These  objections  do  not  call 
the  attention  of  the  council  to  just  what  part  of  the  re- 
assessment was  wrong  or  incomplete,  or  in  what  re- 


442  Beiff  v.  Portland.  [71  Or. 

gard,  in  a  manner  that  it  may  rectify  the  assessment 
or  answer  the  objection.  However,  considering  the 
matters  sought  to  be  questioned,  as  gathered  from  the 
brief  and  oral  argument,  we  understand  there  are  two 
principal  objections  urged  to  the  reassessment:  (1) 
That  the  assessment  is  void  because  part  of  the  im- 
provement is  made  by  extending  the  incline  of  the  fill 
beyond  the  line  of  the  street  and  upon  private  prop- 
erty without  purchase  or  condemnation;  (2)  that  the 
assessment  is  made  on  the  theory  of  abutting  costs 
assessed  to  the  separate  lots,  instead  of  according  to 
the  special  and  peculiar  benefits  derived  by  each  lot  to 
the  extent  of  its  respective  proportionate  share  of  the 
costs,  as  provided  by  the  charter.  These  two  elements 
relate  to  the  proceeding,  and  they  can  be  raised  by 
review,  as  they  are  shown  by  the  record. 

17.  Thus  the  record  may  be  made  to  disclose  that  the 
assessment  is  accomplished  by  the  charter  method; 
but  when  the  record  shows  that  the  charter  method 
has  been  followed,  error  in  judgment  of  the  facts  in 
relation  thereto  or  in  the  computation  producing  the 
result  cannot  be  reviewed.  That  can  be  questioned 
only  by  appeal,  where  a  jury  trial  may  be  had. 

18.  In  addition  to  what  has  been  said  by  Mr.  Justice 
Ramsey  in  the  opinion,  we  find  the  petition  for  rehear- 
ing is  subject  to  the  same  criticism  made  above  to  the 
objections  to  the  assessment  that  the  statement  of  the 
ground  of  the  petition  should  be  brief  and  concise,  and 
made  separately  from  the  argument.  First,  it  is  urged 
that  the  slopes  of  the  fill,  being  upon  private  property, 
to  that  extent  the  city  is  a  trespasser,  which,  it  is 
contended,  renders  the  proceeding  void,  and  the  assess- 
ment noncoUectible.  No  other  lot  owner  is  injured  in 
or  aflfected  by  that  matter,  and  his  remedy  was  to  have 
enjoined  the  city  in  the  first  instance,  or  he  may  now 
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sue  for  damages;  but  the  work  of  improvement  has 
been  done,  the  whole  district  has  the  benefit  of  it,  and 
the  city's  right  to  the  cost  is  not  affected  by  the 
trespass. 

19.  As  to  the  motion  made  in  the  Circuit  Court  for 
an  order  requiring  the  auditor  to  add  to  the  return  the 
proceedings  relating  to  the  initiation  of  the  improve- 
ment, we  find  that  when  a  city  adopts  a  resolution  to 
improve  a  street  and  notice  is  given  thereof,  property 
owners  may  file  objections  or  remonstrances  against 
the  improvement,  and  if  no  objection  or  remonstrance 
is  filed,  then  the  jurisdiction  of  the  council  is  deemed 
complete :  Section  378  of  the  charter.  The  proceeding 
for  this  improvement  was  commenced  in  1903,  and  no 
objection  or  remonstrance  was  filed  thereto.  That 
was  the  time  and  place  for  plaintiffs  to  have  objected 
to  the  inclusion  of  two  separate  portions  of  a  street 
in  one  proceeding,  and,  the  question  not  being  then 
raised,  it  was  waived.  In  the  year  1908  the  assess- 
ment of  benefits  made  by  the  council  by  ordinance 
No.  14,144  was  reviewed  in  the  Circuit  Court  by  the 
plaintiffs.  Only  the  manner  of  making  the  assessment 
and  the  sufficiency  of  it  were  questioned.  The  writ 
was  sustained,  the  proceedings  reversed,  ordinance 
No.  14,144,  making  the  assessment,  was  held  void,  and 
the  cause  remanded  for  a  reassessment- upon  the  lots 
which  have  been  benefited  by  the  improvement  to  the 
extent  of  their  respective  and  proportionate  shares  of 
the  full  value  thereof.  By  that  adjudication  all  ir- 
regularities or  defects  in  prior  proceedings  not  re- 
viewed are  deemed  waived.  Therefore  the  proceedings 
sought  to  be  added  to  the  return  by  the  motion  of 
plaintiffs  are  immaterial  here,  and  ordinance  No. 
14,144  was  held  void  and  cannot  affect  this  case.  The 
motion  for  an  additional  transcript  was  properly  de- 
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nied.  The  reassessment  is  the  effort  of  the  council 
to  make  it  according  to  the  mandate  of  the  Circuit 
Court,  and  is  the  only  proceeding  for  review. 

20.  As  to  the  assessment  of  the  cost  of  the  slopes 
of  the  fill,  the  petitioners  are  only  interested  in  or 
affected  by  the  extension  of  the  fill  beyond  the  street 
to  the  extent  that  the  same  has  increased  the  cost  of 
the  improvement  in  excess  of  what  it  would  have  cost 
if  held  by  a  retaining  wall,  and  the  cost  to  the  district 
probably  should  be  reduced  that  amount,  but  that  is 
a  question  of  fact,  not  only  requiring  the  engineer's 
measurements  and  estimates,  but  the  testimony  of 
expert  witnesses,  as  to  what  was  the  excessive  cost, 
which  cannot  be  tried  out  on  review.  The  remedy,  if 
any,  of  the  property  owners  injured  or  dissatisfied  with 
the  reassessment  is  appeal  under  Section  401  of  the 
charter,  which  is  intended  to  reach  just  such  questions 
as  this,  but  it  does  not  go  to  the  regularity  of  the 
proceedings. 

21.  As  to  the  second  question  concerning  the  method 
of  making  the  assessment  according  to  benefits,  in  the 
preliminary  assessment  made  by  the  auditor  it  is  stated 
that  he  viewed  the  district  and  each  lot,  and  advises 
that  the  property  in  the  district  is  benefited  to  the 
amount  of  the  cost  of  the  improvement;  that  he  has 
ascertained  what  he  deems  to  be  the  especial  and 
peculiar  benefit  derived  by  each  lot  by  reason  thereof ; 
that  he  apportions  the  cost  of  said  improvement  to 
the  lots  in  accordance  with  such  benefits  to  the  extent 
of  their  respective  and  proportionate  shares  of  the  full 
value  thereof,  setting  out  each  lot,  and  the  assessment 
so  found.  The  city  council,  by  ordinance  No.  20,989, 
makes  the  same  statement  as  to  the  manner  of  assess- 
ment, and  declares  the  assessment  accordingly.  There 
is  no  suggestion  that  the  manner  of  making  this  assess- 
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ment  is  erroneous,  but  only  as  to  the  result  and  the 
inclusion  of  the  cost  of  the  slopes  of  the  fill,  which 
we  deem  without  merit.  These  are  questions  of  law. 
The  purpose  of  the  plaintiffs  in  this  review  proceeding 
seems  to  be  to  require  the  city  council  to  so  set  out  the 
facts  involved  in  its  reassessment,  its  reasons  there- 
for, and  its  methods  of  arriving  at  conclusions,  in  order 
that  they  may  try  out  the  facts  in  the  court  on  review. 
Section  401  of  the  charter  is  intended  to  determine  the 
specific  amount  to  be  assessed  against  any  particular 
property  by  appeal,  where  the  facts  may  be  presented 
to  the  jury.  The  writ  of  review  was  intended  to  de- 
termine from  the  record  whether  the  proceedings  are 
regular  and  the  method  adopted  the  proper  one,  but 
it  cannot  review  the  facts  or  determine  the  result  of  a 
reassessment.  The  determination  by  the  council  of  the 
amount  the  property  was  specifically  and  peculiarly 
benefited  by  the  improvement  and  the  proportionate 
share  of  the  cost  to  be  charged  to  each  lot,  in  the  ab- 
sence of  fraud  or  demonstrable  mistake  of  fact,  is  con- 
clusive, except  as  a  right  of  appeal  may  be  given  by  the 
charter,  or  unless  it  has  proceeded  upon  an  erroneous 
principle  of  law:  Hughes  v.  City  of  Portland,  53  Or. 
385  (100  Pac.  942).  The  amount  of  assessment  of 
any  lot  is  left  to  the  judgment  of  the  council,  and  when 
it  has  exercised  its  judgment  its  decision  is  final,  except 
as  above  mentioned.  The  principal  objection  raised 
by  them  is  that  the  cost  of  the  improvement  charged 
to  their  properties  is  in  excess  of  the  benefits  and  in 
excess  of  their  proportionate  share  thereof,  and  the 
council  must  determine  these  matters  as  issues  of  fact. 
It  has  determined  that  the  lots  mentioned  in  Section  1 
of  ordinance  No.  20,989  are  especially  and  peculiarly 
benefited  by  the  improvement  to  the  extent  of  their 
respective  and  proportionate  shares  thereof,  and  thus 
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complies  with  Section  400  of  the  charter  and  with  the 
order  of  the  Circuit  Court,  and  that  cannot  be  reviewed 
on  this  writ.  The  amount  of  the  benefit  is  a  matter 
of  opinion,  and  the  expression  of  that  opinion  in  figures 
is  all  that  is  contemplated  by  the  Hughes'  case,  and  the 
council  can  do  no  more.  The  further  remedy  of  the 
plaintiffs  is  under  Section  401  of  the  charter. 

We  think  the  plaintiffs  had  their  case  fully  con- 
sidered at  the  hearing  by  the  original  opinion.  The 
petition  is  denied. 

Affirmed.    Beheabino  Denied. 

Mr.  Justice  Moore  and  Mr.  Justice  Bamsey  concur. 

Mr.  Justice  Burnett  dissenting. 


Argued  June  1,  affirmed  June  16,  rehearing  denied  July  14,  1914. 

SHEBOD  V.  AITCHISON. 

(142  Pac.  351.) 

Injunction — Subjects  of  Belief — Oriminal  Prosecutions. 

1.  The  threatened  prosecution  of  a  criminal  action  will  not  usually 
be  enjoined,  under  Section  389,  L.  O.  L.,  authorizing  suits  in  equity 
where  there  is  not  a  plain,  adequate  and  complete  remedy  at  law. 

[As  to  injunctions  against  crimes  and  criminal  prosecutions,  see 
note  in  35  Am.  St.  Rep.  670.] 

Injunction — Subjects  of  Belief — Criminal  Prosecution. 

2.  The  mere  invalidity  of  a  statute  or  ordinance  is  not  sufficient  to 
authorize  an  injunction  against  a  prosecution  thereunder,  since  such 
invalidity  may  be  interposed  as  a  complete  defense  to  the  prosecution. 

[As  to  injunction  against  enforcement  of  Toid  ordinance,  see 
note  in  118  Am.  St.  Rep.  372.] 

Injunction — Subjects  of  Belief — Criminal  Prosecution. 

3.  Where  an  attempted  enforcement  of  an  invalid  ordinance  or 
statute  would  do  irreparable  injury  to  property  rights,  a  court  of 
equity  ma^r  restrain  the  maintenance  of  the  criminal  actions. 

Action — Qrounds — ^Existence  of  Actual  Controyersy. 

4.  A  case  in  which  a  party  asks  to  have  determined  an  abstract 
question  which  does  not  arise  on  existing  facts,  or  involve  conflicting 
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righta  so  far  as  he  is  concerned,  presents  a  moot  inquiry,  which  will 
not  be  considered. 

Injimction — ^Blght  to  Belief — Criminal  ProsecutiOB. 

5.  In  an  action  to  enjoin  a  prosecution  for  carrying  on  business 
without  a  license  in  violation  of  Laws  of  1913,  page  143,  providing 
that  no  person  shall  sell  or  receive  or  solicit  consignments  of  farm, 
dairy,  orchard,  or  garden  produce  for  sale  upon  commission,  where 
the  complaint  does  not  deny  that  plaintiff  is  engaged  in  such  business, 
it  is  insufScient  to  authorize  equitable  interference. 

From  Multnomah :  Thomas  J.  Cleeton,  Judge. 

In  Banc.    Statement  by  Mr.  Justice  Moore. 

This  is  a  suit  by  J.  6.  Sherod  and  others  against 
Clyde  B.  Aitchison  and  others,  to  enjoin  threatened 
prosecution  of  criminal  actions,  and  is  based  on  the 
ground  that  the  enforcement  of  an  alleged  void  statute 
would  injuriously  aflfect  the  plaintiffs '  property  rights. 
The  complaint  charges,  in  effect,  that  thf*  several  plain- 
tiffs, either  as  a  person,  firm  or  corporation,  has  in- 
vested sums  of  money  in  securing  and  maintaining  at 
Portland,  Oregon,  a  place  of  business,  and  is  engaged 
as  a  dealer  in  farm,  dairy,  orchard  and  garden  produce ; 
that  the  principal  business  of  each  is  the  purchase  and 
sale  of  such  commodities  on  his,  their,  or  its  own  ac- 
count, and  Aot  for  any  shipper  or  consignor;  that  the 
defendants,  Clyde  B.  Aitchison,  Frank  J.  Miller  and 
Thomas  J.  Campbell,  compose  the  Railroad  Commis- 
sion of  Oregon,  and  as  such  claim  the  right,  under 
Chapter  88  of  the  General  Laws  of  Oregon  of  1913, 
to  demand  from  each  plaintiff  a  sum  of  money  for  a 
license  to  engage  in  such  business,  and  the  execution 
of  a  bond  as  security  for  the  faithful  performance  of 
the  conditions  of  the  statute,  and  in  default  thereof 
to  cause  the  individual,  who  for  himself,  or  as  a  part- 
ner, or  a  member  of  a  corporation  conducting  such  pur- 
chases and  sales,  to  be  arrested  and  fined;  that  these 
defendants  have  directed  the  defendant    Walter  H. 
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Evans,  the  district  attorney  of  Multnomah  County, 
Oregon,  to  institute  criminal  actions  against  the  plain- 
tiffs for  that  neither  has  complied  with  the  require- 
ments of  that  enactment,  and  criminal  complaints  are 
about  to  be  filed  against  them;  that  the  defendant 
T.  M.  Word  is  sheriff  of  that  county,  E.  A.  Slover  is 
the  chief  of  police  of  that  city,  and  A.  Weinberger  is 
the  constable  of  Portland  district;  that  the  statute 
referred  to  is  void,  in  that  it  contravenes  certain 
provisions  of  the  organic  law  of  Oregon  and  of  the 
Constitution  of  the  United  States,  setting  forth  the 
particulars  with  respect  to  each;  that  unless  the  de- 
fendants are  enjoined  from  enforcing  the  provisions 
of  this  act,  the  plaintiffs  will  suffer  irreparable  loss 
and  injury,  to  redress  which  they  are  without  any  plain, 
adequate  or  complete  remedy  at  law. 

A  demurrer  to  the  complaint  on  the  ground  inter 
alia  that  it  did  not  state  facts  suflScient  to  authorize 
equitable  interference  was  sustained,  and,  the  plain- 
tiffs declining  further  to  plead,  the  suit  was  dismissed, 
and  they  appeal.      Affirmed.    Beheabinq  Denied. 

For  appellants  there  was  a  brief  over  the  name  of 
Messrs.  Reed  <&  Bell,  with  an  oral  argument  by  Mr. 
C.  A.  Bell. 

For  respondents  there  was  a  brief  over  the  names  of 
Mr.  Andrew  M.  Crawford,  Attorney  General,  Mr. 
Joseph  A.  Benjamin,  Second  Assistant  Attorney  Gen- 
eral, and  Mr.  Walter  H.  Evans,  District  Attorney,  with 
oral  arguments  by  Mr.  Crawford  and  Mr.  Benjamin. 

Mr.  Justice  Moore  delivered  the  opinion  of  the 
court. 

It  will  be  assumed  that  the  complaint  alleges  such  an 
injury  to  property  rights  as  will  authorize  the  inter- 
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vention  of  equity  to  enjoin  the  maintenance  of  criminal 
actions,  if  it  be  conceded  that  the  averments  of  the 
primary  pleading  bring  the  case  within  the  rale  which 
permits  a  party  to  challenge  a  statute  or  an  ordinance 
on  the  ground  that  it  is  void. 

1.  Where  a  party  has  a  plain,  adequate  and  complete 
remedy  at  law  for  the  enforcement  or  protection  of  a 
a  private  right  or  the  prevention  of  or  redress  for  an 
injury  thereto,  a  court  of  equity  will  not  intervene, 
and  hence  the  threatened  prosecution  of  a  criminal 
action  will  not  usually  be  enjoined :  Section  389,  L.  0.  L. 

2.  The  mere  alleged  invalidity  of  a  statute  or  an 
ordinance  is  not  a  statement  of  facts  sufficient  to  au- 
thorize equitable  intervention,  since  such  void  enact- 
ments may  be  interposed  as  and  constitute  complete 
defenses  to  the  prosecution  of  criminal  actions,  and 
for  that  reason  they  are  available  in  a  court  of  law: 
Thompson  v.  Tucker,  15  Okl.  486  (83  Pac.  413,  6 
Ann.  Cas.  1012,  and  notes). 

3.  One  of  the  exceptions  to  this  general  rule  is  where 
an  attempted  enforcement  of  an  invalid  ordinance  or 
statute  would  result  in  irreparable  injury  to  property 
rights,  in  which  case  a  court  of  equity  may  restrain 
the  maintenance  of  criminal  actions:  New  Orleans 
Baseball  <&  Amusement  Co.  v.  City  of  New  Orleans, 
118  La.  228  (42  South.  784,  118  Am.  St.  Rep.  366,  10 
Ann.  Cas.  757,  7  L.  R.  A.  (N.  S.)  1014).  To  the  same 
effect,  see,  also,  the  notes  to  Telegraph  Co.  v.  Powers, 
1  Ann.  Cas.  119 ;  Sullivan  v.  San  Francisco  Gas  <&  Elec- 
tric Co.,  7  Ann.  Cas.  574.  This  departure  from  the 
ordinary  precept  has  been  recognized  and  followed  in 
Oregon:  Sandys  v.  Williams,  46  Or.  327,  336  (80  Pac. 
642) ;  Hall  v.  Dunn,  52  Or.  475,  481  (97  Pac.  811,  25 
L.  R.  A.  (N.  S.)  193);  Portland  Fish  Co.  v.  Benson, 
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56  Or.  147, 155   (108  Pac.  122) ;  Spaidding  v.  McNary, 
64  Or.  491,  497  (130  Pac.  391, 1128). 

4.  A  case  in  which  a  party  seeks  to  have  determined 
in  a  judicial  proceeding  an  abstract  question  which 
does  not  arise  upon  existing  facts  or  involve  conflicting 
rights,  so  far  as  he  is  concerned,  presents  a  moot  in- 
quiry which  will  not  be  considered.  An  action,  in  order 
to  be  bona  fide,  must  present  an  actual  controversy, 
having  adverse  interests,  and  be  instituted  and  main- 
tained to  redress  the  grievance  of  the  plaintiff  and 
not  to  aflf ect  third  persons :  Ward  v.  Alsup,  100  Tenn. 
619   (46S.  W.  573). 

5.  Under  the  decisions  of  this  court,  to  entitle  a  party 
to  invoke  equitable  intervention  to  restrain  the  en- 
forcement of  an  alleged  void  penal  statute,  on  the 
ground  that  it  would  injuriously  affect  his  property 
rights,  he  must  allege  in  his  complaint  that  the  busi- 
ness in  which  he  is  engaged  is  clearly  interdicted  by 
the  provisions  of  the  enactment,  or  he  may  aver  that, 
although  the  law  has  no  application  to  his  business, 
yet  he  is  threatened  with  its  attempted  enforcement 
by  a  criminal  action,  in  which  latter  case  his  complaint 
must,  in  the  description  of  such  business,  traverse  each 
specification  of  the  statute  or  ordinance  that  is  condi- 
tionally or  ultimately  prohibited. 

Section  1  of  the  statute  in  question  reads: 

**For  the  purposes  of  this  act  a  commission  merchant 
is  defined  to  be  a  person,  firm  or  corporation  whose 
principal  business  is  the  sale  of  farm,  dairy,  orchard 
or  garden  produce  on  account  of  the  shipper  or  con- 
signor, or  solicit  consignments  of  any  character.  No 
person  shall  sell  or  receive  or  solicit  consignments,  of 
such  commodities  for  sale,  on  commission  without  first 
obtaining  a  license  from  the  State  Railroad  Commis- 
sion to  carry  on  the  business  of  a  commission  mer- 
chant and  executing  and  filing  with  the  Secretary  of 
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State  a  bond  to  the  state  for  the  benefit  of  his  con- 
signors ;  the  amount  of  the  bond  to  be  fixed  and  sureties 
to  be  approved  by  the  commission,  who  may  increase  or 
reduce  the  amount  of  the  bond  from  time  to  time/' 

The  complaint  herein  traverses  the  several  classes 
of  businesses  enumerated  in  the  part  of  the  statute 
quoted,  except  the  receiving  or  soliciting  of  consign- 
ments of  any  farm,  dairy,  orchard  or  garden  produce 
for  sale  upon  commission. 

This  specification  is  by  the  statute  made  a  prohibited 
class  of  business,  separate  and  distinct  from  the  sale  of 
such  commodities ;  and,  not  having  been  denied  in  the 
complaint,  the  facts  stated  therein  are  insufficient  to 
authorize  equitable  interference.  Such  being  the  case, 
no  error  was  committed  in  sustaining  the  demurrer. 
The  decree  should  therefore  be  affirmed,  and  it  is  so 
ordered.  Atfiemed. 


Argued  June  3,  affirmed  June  23,  rehearing  denied  July  14,  1914. 

SHERMAN  V.  GLICK. 

(142  Pac.  606.) 

Bzcbange  of  Property — Setting  ABide— Grounds — Inadequacy  of  Con- 
sideration. 

1.  Where  a  widow,  67  years  of  age,  ignorant  of  business  matters, 
and  acting  without  advice,  exchanged  a  tract  worth  $3,000  for  a  tract 
worth  only  $750  and  $500  in  cash,  the  other  party  having  represented 
that  the  house  and  lot  were  worth  $2,500,  the  transaction  will  be  set 
aside  and  the  deeds  canceled  by  a  court  of  equity. 

Deeds — Consideration — Snlllclency. 

2.  Inadequacy  of  price  bid  for  real  property  is  not  sufficient  alone 
to  authorize  equity  to  set  aside  a  deed  unless  it  is  so  gross  as  to  shock 
a  conscientious  person. 

[As  to  burden  of  proving  want  of  consideration,  see  note  in  135 
Am.  St.  Bep.  763.  As  to  recital  of  one  dollar  in  an  instrument  as 
sufficient  consideration,  see  note  in  Ann.  Cas.  1912B,  363.] 

Deeds — Consideration — Snlllciency. 

3.  Inadequacv  of  consideration  for  a  conveyance  of  real  property, 
so  great  as  to  shock  a  conscientious  person,  or  inadequacy  of  consid- 
eration with  other  inequitable  incidents,  may  afford  grounds  for  can- 
cellation of  the  conveyance. 
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From  Lane :  Lawrence  T.  Harms,  Judge. 

Department  1.    Statement  by  Mr.  Justice  Bamsey. 

This  is  a  suit  by  Caroline  Sherman  against  L.  C. 
Glick  and  Daisy  A.  Glick,  his  wife,  and  W.  T.  Carroll, 
for  rescission  and  cancellation  of  certain  deeds  of  con- 
veyances. From  a  diecree  in  favor  of  plaintiflE  and  de- 
fendant, W.  T.  Carroll,  defendants  L.  C.  Glick  and 
Daisy  A.  Glick  appeal.  The  facts  are  stated  in  the 
opinion  of  the  court. 

Affirmed.    Behearino  Denied. 

For  appellants  there  was  a  brief  and  an  oral  argu- 
ment by  Mr.  H.  E..8lattery. 

For  respondents  there  was  a  brief  and  an  oral  argu- 
ment by  Mr.  Fred  E.  Smith. 

Mr.  Justice  Bamsey  delivered  the  opinion  of  the 
court. 

On  or  about  July  15,  1913,  the  plaintiff  and  the  de- 
fendants L.  C.  Glick  and  Daisy  A.  Glick,  who  are  hus- 
band and  wife,  entered  into  an  agreement  with  the 
plaintiff  for  the  exchange  of  property  situated  in  Lane 
County.  The  plaintiff  owned  and  conveyed  to  the  de- 
fendants L.  C.  Glick  and  Daisy  A.  Glick  the  south  half 
of  the  east  half  of  the  northeast  quarter  of  the  north- 
west quarter  of  section  27  in  township  17  south,  range 
4  west,  of  the  Willamette  meridian,  containing  10  acres 
more  or  less,  except  a  strip,  being  the  east  30  feet  of 
said  premises,  reserved  for  road  purposes  by  a  former 
owner.  The  defendants  Glick  owned  and  conveyed 
to  the  plaintiff  lots  4  and  5  of  block  15  in  Chambers' 
Addition  to  the  city  of  Eugene,  in  Lane  County.  The 
said  two  conveyances  were  made  and  executed  at  the 
same  time  on  the  15th  day  of  July,  1913,  and  the  de- 
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fendants  L.  C.  Glick  and  Daisy  A.  Glick,  in  addition 
to  conveying  to  the  plaintiff  said  two  lots,  at  the  same 
time,  paid  her  in  cash  $500.  They  conveyed  to  her  said 
two  lots  and  paid  her  $500  in  consideration  of  the  con- 
veyance to  them  by  her  of  said  10-acre  tract  above 
described.  The  plaintiff  conveyed  to  said  defendant 
said  10-acre  tract  in  consideration  of  their  conveying 
to  her  said  two  lots  and  paying  her  said  $500.  Said 
10-acre  tract  is  situated  nearly  four  miles  from  Eu- 
gene, and  has  a  house  upon  it,  and  an  orchard  and 
other  improvements.  The  said  two  lots  conveyed  to 
the  plaintiff  as  stated,  supra,  are  in  the  outskirts  of 
Eugene,  and  about  five  blocks  from  the  nearest  car 
line.  The  plaintiff  commenced  this  suit  to  obtain  a 
rescission  of  both  of  said  deeds,  and  of  the  whole  of 
the  contract  in  relation  thereto,  on  the  ground  of  fraud. 
This  suit  appears  to  have  been  commenced  on  Febru- 
ary 3,  1914. 

The  portion  of  the  complaint  setting  forth  the  al- 
leged if  raud  is  as  follows: 

''That,  prior  to  said  sale  aforesaid,  the  defendants 
L.  C.  Glick  and  Daisy  A.  Glick,  together  with  their  au- 
thorized agents,  with  the  intent  to  deceive  this  plaintiff 
and  to  induce  her  to  believe  that  said  property  in 
Chambers'  Addition  aforesaid  was  worth  the  sum  of 
$2,500,  and  to  induce  her  to  enter  into  said  agreement, 
and  to  make  said  sale,  and  to  accept  said  property  in 
Chambers '  Addition  aforesaid  at  said  sum,  falsely  and 
fraudulently,  and  knowing  the  same  to  be  false  and 
fraudulent,  told  and  represented  to  this  plaintiff  that 
said  premises  were  worth  $2,500,  and  that  the  house 
thereon  then  was  a  new  house  and  in  good  condition, 
when  in  truth  and  in  fact  the  said  premises  were  not 
worth  to  exceed  $800,  and  said  house  thereon  was  not 
new  and  in  good  condition,  but  was  old  and  in  very 
poor  condition;  that  plaintiff  is  an  old  lady  approxi- 
mately 67  years  of  age,  not  experienced  in  business, 
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or  in  the  business  of  buying  and  selling  real  estate, 
and  was  a  stranger,  or  nearly  so,  in  the  City  of  Eu- 
gene, Oregon,  said  county,  and  had  always  lived  in  the 
country,  and  had  little  or  no  knowledge  of  real  estate 
values  in  the  City  of  Eugene,  and  particularly  of  said 
premises  in  Chambers '  Addition  aforesaid,  and  did  not 
know  the  value  of  said  premises,  all  of  which  things 
said  defendants  knew;  that  this  plaintiff  believed  the 
said  false  and  fraudulent  statements  with  reference  to 
the  value  of  said  premises  in  Chambers'  Addition 
aforesaid,  and  with  reference  to  the  house  thereon,  to 
be  true  and  relied  thereon,  and  was  deceived  thereby, 
and  because  of  said  belief,  reliance,  and  deception,  and 
not  otherwise,  she  entered  into  said  contract  of  pur- 
chase and  conveyed  the  said  10  acres  to  said  defend- 
ants, and  accepted  conveyances  of  said  premises  in 
Chambers'  Addition;  that,  upon  the  exchange  of  said 
deeds,  plaintiff  was  paid  the  sum  of  $500  in  money,  and 
was  advised  that  the  other  $500  due  would  be  paid 
shortly,  but,  when  demanded  of  said  defendants,  they 
professed  ignorance  thereof,  and  refused  to  pay  the 
same  or  any  part  thereof,  or  to  acknowledge  that  they 
owed  the  same  to  said  plaintiff;  that  except  for  said 
false  statements  and  her  believing  the  same  to  be  true, 
and  relying  thereon,  and  being  deceived  thereby,  this 
plaintiff  would  not  have  entered  into  said  contract,  or 
accepted  said  property  in  Chambers'  Addition,  or  have 
conveyed  the  said  10  acres  aforesaid,  nor  have  ac- 
cepted the  said  $500 ;  that,  at  the  time  of  said  sale,  the 
said  10  acres  was  worth  and  of  the  value  of  $3,500, 
while  said  premises  in  Chambers'  Addition  was  rea- 
sonably worth  not  to  exceed  $800;  that  as  soon  as 
plaintiff  could  do  so  after  discovering  the  fact  that 
said  representations  aforesaid  were  false  and  untrue, 
and  in  due  time  and  prior  to  the  commencement  of  this 
suit,  to  wit,  on  the  18th  day  of  August,  1913,  the  plain- 
tiff duly  tendered  to  the  said  defendants  L.  C.  Glick 
and  Daisy  A.  Glick  the  sum  of  $502.75,  being  the  said 
$500  so  paid  to  her,  together  with  interest  thereon  at 
the  legal  rate  from  July  15,  1913,  to  August  18,  1913, 
and  duly  tendered  to  defendants  her  warranty  deed 
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of  and  to  said  premises  in  Chambers'  Addition  duly 
executed,  witnessed,  and  acknowledged,  and  a  deed  of 
and  to  the  said  10  acres  from  said  defendants  to  plain- 
tiff ready  for  execution,  together  with  $1  as  notary 
fees  for  the  acknowledgment  thereof,  together  with 
the  deeds  received  by  plaintiff,  and  advised  said  de- 
fendants that  she  rescinded  said  sale  on  account  of  said 
false  statements  and  deceit,  all  of  which  tenders  said 
defendants  then  and  there  refused,  and  ever  since 
have  and  now  do  refuse  to  accept.'' 

As  no  questions  arise  on  the  pleading,  it  is  not  neces- 
sary to  set  out  the  remainder  of  the  complaint.  The 
defendants  denied  nearly  all  of  the  complaint,  and  then 
set  up  briefly  their  version  of  said  exchange  of  prop- 
erties.    The  reply  denied  about  all  of  the  answer. 

The  court  below  found  that  there  was  no  actual  fraud 
in  said  transaction  on  the  part  of  the  defendants,  or 
of  V.  L.  Holt,  who,  as  broker,  represented  both  the 
plaintiff  and  defendants  Glick  in  making  said  ex- 
changes of  properties. 

Among  the  findings  of  the  court  below  are  the  fol- 
lowing : 

*  *  That  from  said  statement  said  property  in  Cham- 
bers'  Addition  was  held  at  $2,500,  and,  by  reason  of 
her  ignorance  as  to  values  and  her  age,  the  plaintiff 
believed  in  good  faith  that  the  same  was  worth  such 
sum.  That  the  property  sold  by  plaintiff  to  defend- 
ants Glick  is  and  was  reasonably  worth  and  of  the 
value  of  $3,000.  That  said  property  in  Chambers '  Ad- 
dition is  worth  and  of  the  value  of  $750,  and  no  more. 
That  plaintiff  at  the  time  of  said  transaction  believed 
that  the  house  upon  said  premises  in  Chambers '  Addi- 
tion was  a  new  house,  but  that  said  house,  while  not  an 
old  house,  is  very  cheaply  and  poorly  constructed, 
rests  upon  4x4  sills,  and  is  situated,  as  is  practically 
all  of  said  lots  4  and  5  of  block  15  in  Chambers '  Addi- 
tion, in  a  low  place,  and  upon  the  extreme  edge  of  the 
City  of  Eugene,  and  not  easily  accessible  to  a  street- 
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car  line.  That  the  premises  sold  by  plaintiff  to  said 
defendants  Glick  is  reasonably  worth  $1,750  in  excess 
of  the  property  and  money  delivered  to  plaintiff  by  de- 
fendants Grlick.  That  the  disparity  in  value  between 
the  premises  sold  by  plaintiff  to  the  defendants  Glick, 
and  the  property  and  money  received  by  the  plaintiff 
from  such  defendants,  is  so  great  that,  taken  together 
with  the  facts  that  plaintiff  believed  the  statement 
made  to  her  that  said  premises  in  Chambers'  Addition 
was  held  at  $2,500,  it  renders  said  transaction  uncon- 
scionable and  constructively  fraudulent,  and  it  would 
be  a  species  of  robbery  under  the  sanction  of  law  to 
permit  the  transaction  to  stand.  *' 

The  court  below  decreed  a  rescission  of  said  ex- 
change of  property,  but  held  that  the  mortgage  of  the 
defendant  Carroll,  who  loaned  the  Glicks  $900,  on  said 
10-acre  tract  of  land  should  stand  as  a  first  lien 
thereon,  etc. 

We  have  read  and  examined  the  evidence,  and  con- 
clude that  the  findings  of  fact  of  the  court  below  are 
correct.  The  evidence  shows  that  the  original  oft'er  of 
the  plaintiff  was  to  exchange  her  10-acre  farm  for  the 
two  lots  owned  by  the  Glicks  and  $1,000  in  money;  but, 
that  after  considering  this  offer,  the  defendants  de- 
clined to  pay  more  than  $500  in  addition  to  the  two 
lots  for  said  10-acre  farm,  and  that  the  final  contract 
was  that  the  Glicks  would  convey  to  the  plaintiff  said 
two  lots  and  pay  her  $500  in  cash  for  said  10-acre  tract. 
The  plaintiff  finally  agreed  to  this,  and  the  exchange 
was  made. 

The  plaintiff  is  a  widow,  and  approximately  67  years 
old,  and  poorly  educated.  She  was  ignorant  of  busi- 
ness and  of  real  estate  values  in  Eugene,  and,  although 
she  examined  the  two  lots  and  the  house  on  it,  she  was 
ignorant  as  to  its  value,  and  she  relied  on  what  the 
defendant  L.  C.  Glick  told  her  as  to  its  value.     She 
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and  her  daughter  testified  that  L.  C.  Glick  told  her 
that  the  two  lots  and  the  improvements  thereon  were 
worth  $2,500.  Glick  does  not  deny  that  he  made  said 
statement.  On  cross-examination  (Ev.,  p.  114)  Glick 
was  asked  this  question: 

**You  want  the  court  to  understand  that  nowhere  in 
the  whole  proceeding,  from  beginning  to  end,  did  you 
make  any  statement  to  Mrs.  Sherman,  or  to  anyone 
else  in  her  presence,  that  your  place  here  (the  two 
lots)  was  worth  $2,500! 

**A.  I  do  not  know  whether  I  did  or  not.'* 

As  the  plaintiff  and  her  daughter  testify  that  he  told 
them  that  this  property  was  worth  $2,500,  and  as  he 
says  that  he  does  not  know  whether  he  made  that 
statement  or  not,  we  find  that  the  weight  of  the  evi- 
dence shows  that  he  did  tell  the  plaintiff  that  it  was 
worth  $2,500.  He  admits  that,  if  he  told  her  the  prop- 
erty was  worth  $2,500,  ^*he  was  stretching  it.** 

The  evidence  shows  that  the  two  lots  were  about  five 
blocks  from  the  nearest  car  line,  and  that  they  lie 
largely  in  a  swale,  and  that  during  freshets  water 
stands  over  part  of  them.  The  plaintiff  looked  at  them 
in  July,  when  there  was  no  water  in  the  swale,  and 
her  attention  does  not  appear  to  have  been  called  to  the 
fact  that  water  stood  on  a  part  of  these  lots  at  times. 
She  was  in  the  house,  but  did  not  go  upstairs.  The 
house  was  not  finished.  There  is  evidence  showing 
that  the  plaintiff  was  in  debt  and  in  need  of  money  to 
meet  pressing  obligations,  and  that  this  need  made  her 
anxious  to  make  the  exchange  in  order  to  obtain  the 
needed  funds.  The  plaintiff's  daughter  was  not  com- 
petent to  advise  her  in  regard  to  making  this  exchange. 
The  deed  was  made  at  her  little  farm  about  four  miles 
from  Eugene,  and  she  appears  not  to  have  had  there 
any  competent,  disinterested  person  to  advise  her  in 
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the  matter.  Mr.  Holt,  the  real  estate  broker,  was  the 
agent  of  both  parties  and  each  of  them  paid  him  for 
his  services. 

The  court  below  found  that  the  two  lots,  with  the 
improvements  thereon,  were  worth  only  $750.  Before 
passing  on  the  case,  the  judge  of  the  court  below,  at 
the  request  of  counsel,  personally  examined  the  prop- 
erties in  dispute  and  thereby  had  an  advantage  that 
we  do  not  possess  in  passing  on  the  value  of  the  prop- 
erties. We  find  that  his  conclusions  in  regard  thereto 
are  correct,  and  we  aflSrm  them.  The  court  below 
found  that  the  10-acre  tract  that  the  plaintiff  conveyed 
to  the  defendants  was  worth  $3,000,  and  that  the  prop- 
erty that  the  defendants  conveyed  to  the  plaintiff,  and 
the  cash  paid  her,  were  worth  only  $1,250,  and  that  the 
property  received  by  the  defendants  was  worth  $1,750 
more  than  the  property  received  by  the  plaintiff. 

According  to  the  evidence  and  the  findings  of  the 
court  below,  the  two  lots  and  the  improvements  on 
them  were  traded  to  the  plaintiff  at  a  valuation  of 
$2,500,  or  three  and  a  third  times  what  they  appear  to 
have  been  worth,  and  the  plaintiff  then  believed  that 
they  were  really  worth  $2,500. 

1.  The  question  for  determination  is:  Should  said 
exchange  of  properties  be  rescinded  under  the  facts 
as  stated  supra? 

In  Griffith  v.  Spratley,  1  Cox,  391,  Baron  Hotham 
says: 

''Inadequacy  of  value  can  never  be  sufficient,  when 
naked  and  unattended  with  other  circumstances,  to  set 
aside  a  contract.  There  are  many  cases  in  which  it  is 
prudent  and  advisable  for  a  party  to  buy  a  thing  at 
more  than  its  real  value.  *  *  At  the  same  time  there 
may  be  cases  where  it  is  sufficient  to  amount  to  proof 
of  fraud  J  but  then  it  must  be  glaring  and  gross,''  etc. 
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In  Kerr  on  Fraud  (4  ed.),  pages  184, 185,  the  author 
says: 

**Mere  inadequacy  of  consideration  or  inequality  in 
a  bargain  is  not  a  ground  to  set  aside  a  transaction,  if 
the  parties  were  on  equal  terms  and  in  a  situation  to 
judge  for  themselves  and  perform  the  act  wittingly 
and  willingly.  *  *  But  inadequacy  of  consideration,  if 
it  be  of  so  gross  a  nature  as  to  amount  in  itself  to  evi- 
dence of  fraud,  is  a  ground  for  canceling  a  transaction. 
In  such  cases,  the  relief  is  granted,  not  on  the  ground 
of  inadequacy  of  consideration,  but  on  fraud  as  evi- 
denced thereby.  *  *  But  inadequacy  of  consideration 
or  the  absence  of  independent  professional  advice  be- 
comes a  most  natural  circumstance  when  one  of  the 
parties  to  a  transaction  is,  from  age,  ignorance,  dis- 
tress, incapacity,  recklessness,  weakness  or  from  hum- 
ble position  or  other  circumstances,  unable  to  protect 
himself.  *' 

In  Bigelow  on  the  Law  of  Fraud,  pages  375,  376,  the 
author  says: 

'  *  Thus,  in  a  recent  case,  certain  real  estate  had  been 
sold  by  an  elderly  uneducated  woman  in  humble  life  to 
a  person  far  above  her  in  station.  The  agreement 
was  made  without  the  intervention  of  anyone  acting 
on  her  behalf;  and,  it  appearing  that  the  consideration 
paid  was  inadequate,  the  sale  was  set  aside,  though 
there  was  no  evidence  of  fraud  on  the  part  of  the  pur- 
chaser. It  was  said  that  the  purchaser  and  vendor 
were  in  such  relative  positions  as  that,  according  to 
established  principles  of  equity,  it  lay  on  the  former  to 
show  affirmatively  that  the  price  given  represented  the 
true  value  of  the  estate." 

Judge  Story,  in  his  work  on  Equity  Jurisprudence 
(10  ed.),  Section  246,  says: 

^' Still,  however,  there  may  be  such  an  unconscion- 
able or  inadequacy  of  consideration  in  a  bargain  as  to 
demonstrate  undue  influence ;  and  in  such  cases  courts 
of  equity  ought  to  interfere  upon  the  satisfactory 
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ground  of  fraud.  But  then  such  unconscionableness 
or  such  inadequacy  should  be  made  out  as  would  (to 
use  an  expressive  phrase)  shock  the  conscience  and 
amount  in  itself  to  conclusive  and  decisive  evidence  of 
fraud.  And  where  there  are  ingredients  in  the  case  of 
a  suspicious  nature,  or  peculiar  relations  between  the 
parties,  gross  inadequacy  of  price  must  necessarily 
furnish  the  most  vehement  presumption  of  fraud.'* 

Professor  Pomeroy  in  Volume  2  of  his  work  on 
Equity,  Section  928,  says: 

''If  there  is  nothing  but  mere  inadequacy  of  price, 
the  case  must  be  extreme  in  order  to  call  for  the  inter- 
position of  equity.  When  the  inadequacy  does  not 
thus  stand  alone,  but  is  accompanied  with  other  in- 
equitable incidents,  the  relief  is  much  more  readily 
granted.  But  even  here  the  courts  have  established 
clearly  marked  limitations  upon  the  exercise  of  their 
remedial  functions,  which  should  be  carefully  ob- 
served. The  fact  that  a  conveyance  or  other  transac- 
tion was  made  without  professional  advice  or  consulta- 
tion with  friends,  and  was  improvident,  even  coupled 
with  an  inadequacy  of  price,  is  not  a  sufficient  ground 
for  relief,  provided  the  parties  are  both  able  to  judge 
and  act  independently  and  did  act  upon  equal  terms, 
and  fully  understood  the  nature  of  the  transaction,  and 
there  was  no  undue  influence  or  circumstances  of 
oppression.  *' 

In  McGhee  v.  Wells,  57  S.  C.  280  (35  S.  E.  529,  76 
Am.  St.  Rep.  567),  a  part  of  the  syllabus  is: 

''Inadequacy  of  price  does  not  mean  an  honest  dif- 
ference of  opinion  as  to  price,  but  a  consideration  so 
far  short  of  the  real  value  of  the  property  as  to  startle 
a  correct  mind.'' 

In  Archer  v.  Lapp,  12  Or.  202  (6  Pac.  676),  the 
court  says : 

"Inadequacy  of  consideration  may  be  so  gross  that 
it  shocks  the  conscience,  and  furnishes  satisfactory  and 
decisive  evidence  of  fraud.'' 
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2,  3.  Inadequacy  of  price  paid  for  real  property  is 
not  suflBcient  alone  to  authorize  a  court  of  equity  to 
set  aside  a  deed  of  conveyance,  unless  it  is  so  gross 
as  to  shock  a  conscientious  person;  but,  if  the  inade- 
quacy is  so  great  as  to  shock  a  conscientious  person, 
it  alone  may  furnish  sufficient  ground  for  annulling 
the  conveyance.  When  the  price  paid  is  inadequate, 
but  not  grossly  so,  such  inadequacy,  with  other  in- 
equitable incidents,  may  afford  proper  grounds  for 
relief. 

In  this  case  the  evidence  shows  that  the  defendant 
Glick  represented  to  the  plaintiff  that  the  house  and 
two  lots  were  worth  $2,500,  and  the  plaintiff  believed 
this  statement  to  be  true,  and  accepted  said  property 
as  being  worth  that  sum,  and,  on  being  paid  $500  ad- 
ditional, conveyed  to  the  Glicks  her  little  farm  that 
was  worth  $3,000. 

The  house  and  lots  were  put  in  at  a  valuation  of 
$2,500,  when  they  were  really  worth  only  $750.  In 
other  words,  the  plaintiff,  in  this  exchange,  received 
said  house  and  lots  as  being  worth  three  and  a  third 
times  what  they  were  worth. 

The  plaintiff  was  advanced  in  years,  almost  without 
education,  ignorant  of  business  and  of  real  estate 
values  in  Eugene,  and  she  acted  without  competent 
disinterested  advice.  The  parties  were  not  on  equal 
terms,  and  the  plaintiff,  although  compos  mentis,  was 
unable,  without  competent  advice,  to  protect  her  rights 
in  said  transaction.  Mr.  Holt,  whom  she  employed  in 
the  business,  was  employed  also  by  the  defendants. 
He  testified  (Ev.,  p.  77)  that  he  did  not  represent  to 
either  party  what  he  thought  the  property  was  worth, 
and  hence  the  plaintiff,  who  was  ignorant  as  to  the 
value  of  Eugene  property,  seems  to  have  had  no  advice 
as  to  the  value  of  the  house  and  lots. 
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We  have  read  and  considered  the  evidence,  and  we 
conclude  that  the  findings  of  fact  and  law  by  the  court 
below  are  correct,  and  that  the  decree  of  the  court 
below  should  be  affirmed. 

We  think  that  the  disparity  between  the  value  of 
what  the  plaintiff  conveyed  to  the  Glicks  and  what  she 
received  from  them,  taken  in  connection  with  the  other 
inequitable  incidents  of  the  transaction,  affords  a  sufli- 
cient  basis  for  a  rescission  of  the  whole  transaction. 

The  decree  of  the  court  below  is  affirmed. 

Affirmed.     Behearinq  Denied. 

Mr.  Chief  Justice  McBride,  Mr.  Justice  Moore  and 
Mr.  Justice  Burnett  concur. 


Argued  June  16,  affirmed  July  14,  1914. 

OREGON-WISCONSIN  TIMBER  CO.  v.  COOS 

COUNTY.* 

(142  Pac.  575.) 

ZHections — Qualificatioiui  of  Voters— Power  to  Begolate. 

1.  While  the  right  of  suffrage  is  not  a  vested  right,  bat  a  franchise 
dependent  on  law,  and  the  only  restriction  on  the  power  of  states  to 
regulate  it  is  in  the  15th  Amendment  to  the  United  States  Constitu- 
tion, providing  that  the  right  of  citizens  of  the  United  States  to  vote 
shall  not  be  denied  or  abridged  on  account  of  race,  color  or  previous 
condition  of  servitude,  yet,  when  the  suffrage  is  granted  by  the  state 
Constitution,  it  cannot  be  abridged  or  its  enjoyment  impeded  by  the 
legislature,  except  by  legislation  merely  regulating  its  exercise  and 
not  amounting  to  a  denial  thereof. 

Xaections — Qnalifications  of  Voters — Constitational  Provlsioiu. 

2.  In   Article  II,  Section   2,  of   the  Constitution,  prescribing  the 

qualifications  of  electors  in  all  elections  not  otherwise  provided  for  by 
^— ^— ^^^^ 

*  The  question  of  federal  control  of  elections  under  the  15th  Amend- 
ment forbidding  abridgment  of  right  to  vote  on  account  of  race,  color 
or  previous  condition  of  servitude  is  treated  in  a  note  in  53  L.  B.  A. 
668. 

As  to  the  validity  of  statutory  regulations  of  voters,  see  note  in  25 
L.  B.  A.  484.  Bkpobter. 
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the  Constitution,  the  word  "elections"  does  not  include  all  acts  of  vot- 
ing or  selection,  bnt  refers  only  to  election  of  public  officers,  and 
Section  6391,  L.  O.  L.,  prescribing  different  qualifications  for  voters  at 
an  election  to  authorize  a  special  tax  in  a  road  district,  does  not  violate 
the  constitutional  provision. 

Statntes — Snfllclency  of  ProvMons — Certainty  and  Definiteness. 

3.  Section  6391,  L.  O.  L.,  prescribing  the  qualifications  of  voters  at 
any  district  road  meeting,  is  not  void  for  failure  to  provide  means  to 
determine  who  were  qualified  to  vote  or  to  fix  authority  in  anyone  to 
determine  the  qualifications  of  voters,  in  view  of  the  provision  that  in 
all  other  respects  the  laws  governing  school  district  meetings  shall 
control  elections  of  road  district  meetings,  and  Section  4089,  L.  O.  L., 
providing  for  the  election  of  a  chairman  and  secretary  of  a  school 
meeting  and  procedure  relating  to  <;hallenges  of  voters,  and  Section 
6385  requiring  district  road  meetings  to  be  conducted  in  an  orderly 
manner  and  to  be  governed  by  Roberts'  Bules  of  Order. 

From  Coos:  John  S.  Coke,  Judge. 

This  is  a  suit  by  the  Oregon-Wisconsin  Timber 
Holding  Company,  a  corporation,  against  Coos 
County,  Oregon ;  Eoad  District  No.  12,  of  Coos  County, 
Oregon;  James  Watson,  as  County  Clerk  of  Coos 
County,  Oregon,  and  W.  W.  Gage,  as  Sheriff  of  Coos 
County,  Oregon,  in  which  plaintiff  seeks  to  have  Sec- 
tion 6391,  L.  0.  L.,  declared  void.  There  was  a  decree 
in  the  lower  court  for  the  defendants,  and  plaintiff  ap- 
peals. The  facts  are  set  forth  in  the  opinion  of  the 
court.  Affirmed. 

For  appellant  there  was  a  brief  over  the  names  of 
Mr.  John  D.  Goss  and  Mr.  J.  G.  Kendall,  with  an  oral 
argument  by  Mr.  Goss. 

For  respondents  there  was  a  brief  and  an  oral  argu- 
ment by  Mr.  Lawrence  A.  Liljeqvist. 

Department  2.  Mb.  Justice  McNary  delivered  the 
opinion  of  the  court. 

The  resident  taxpayers  of  road  district  No.  12,  Coos 
County,  Oregon,  on  November  6,  1912,  voted  a  special 
tax  of  ten  mills  on  the  dollar,  upon  all  the  taxable  real 
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and  personal  property  within  the  district,  for  the  pur- 
pose of  assuring  a  fund  of  money  with  which  to  defray 
the  expenses  of  the  improvement  of  a  well-known  road 
in  the  district.  The  plaintiff  is  a  corporation  existing 
under  the  laws  of  the  State  of  Wisconsin,  and  owner 
of  a  section  of  land  in  the  district,  and  as  such  pro- 
prietor complains  bitterly  at  the  action  of  the  tax- 
payers in  voting  the  tax  upon  its  property,  and  in  this 
litigation  seeks  to  overthrow  Section  6391,  L.  0.  L., 
upon  the  theory  that  it  is  violative  of  Article  11,  Sec- 
tion 2,  of  the  Constitution,  because:  (1)  It  limits  the 
elective  franchise  to  owners  of  real  property.  (2)  It 
extends  the  elective  franchise  to  females.  The  section 
of  the  statute  assailed  reads: 

"Any  citizen  of  this  state,  male  or  female,  who  is 
twenty-one  years  of  age,  and  has  been  a  bona  fide  resi- 
dent of  the  district  for  thirty  days  immediately  preced- 
ing the  meeting  or  election,  and  has  real  property  in 
the  district,  the  title  to  which  is  in  his  or  her  own  name, 
on  which  he  or  she  is  liable  or  subject  to  pay  a  tax, 
shall  be  entitled  to  vote  at  any  district  road  meeting. 
In  all  other  regards  the  laws  of  this  state  governing 
school  district  meetings  shall  control  elections  of  all 
road  district  meetings.'* 

The  organic  law  (Article  II,  Section  2),  in  prescrib- 
ing the  qualifications  of  electors,  says : 

*'In  all  elections  not  otherwise  provided  for  by  this 
Constitution,  every  white  male  citizen  of  the  United 
States,  of  the  age  of  twenty-one  years  and  upward, 
who  shall  have  resided  in  the  state  during  the  six 
months  immediately  preceding  such  election ;  and  every 
white  male  of  foreign  birth  of  the  age  of  twenty-one 
years  and  upward,  who  shall  have  resided  in  the 
United  States  one  year,  and  shall  have  resided  in  this 
state  during  the  six  months  immediately  preceding 
such  election,  and  shall  have  declared  his  intention  to 
become  a  citizen  of  the  United  States  one  year  preced- 
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ing  such  election ,  conformably  to  the  laws  of  the 
United  States  on  the  subject  of  naturalization,  shall  be 
entitled  to  vote  at  all  elections  authorized  by  law. '  * 

1.  Safely  it  may  be  said  that  the  right  of  suffrage  is 
not  an  absolute  unqualified  personal  right,  but  a  fran- 
chise dependent  upon  law.  None  of  the  law-writers 
include  the  right  to  vote  among  the  rights  'of  property 
or  of  person.  The  only  restriction  on  the  power  of 
the  states  to  regulate  the  qualifications  of  electors  is 
to  be  found  in  the  fifteenth  amendment  to  the  federal 
Constitution,  which  provides  that  the  right  of  citizens 
pf  the  United  States  to  vote  is  not  to  be  denied  or 
abridged  by  the  United  States,  or  by  any  state,  on  ac- 
count of  race,  color,  or  previous  condition  of  servitude. 
Subject  to  this  constitutional  restriction,  the  states 
have  exclusive  power  to  regulate  the  right  of  suffrage 
and  to  determine  the  class  of  inhabitants  who  may 
vote :  Kinneen  v.  Wells,  144  Mass.  497  (11  N.  E.  916,  59 
Am.  Bep.  105) ;  Washington  v.  State,  75  Ala.  584  (51 
Am.  Bep.  479).  While  the  elective  franchise  is  a 
privilege  rather  than  a  vested  right,  yet,  when  it  has 
been  granted  by  the  Constitution,  it  cannot  be  abridged 
or  its  enjoyment  impeded  by  the  legislatures,  except 
legislation  may  be  enacted  which  merely  regulates  the 
exercise  of  the  elective  franchise,  and  does  not  amount 
to  a  denial  thereof:  Livesly  v.  Litchfield,  47  Or.  248  (83 
Pac.  142, 114  Am.  St.  Bep.  920) ;  18  Cent.  Dig.,  **  Elec- 
tions,'* par.  8. 

2.  Beturning  to  a  consideration  of  Article  II  of  Sec- 
tion 2  of  the  fundamental  law,  it  will  be  noticed  that, 
in  **all  elections*'  not  otherwise  provided  for  by  the 
Constitution,  every  white  male  citizen  of  the  United 
States  of  the  age  of  21  years  and  upward,  who  has 
resided  in  the  state  during  the  six  months  immediately 
preceding  such  election,  shall  possess  the  qualifications 
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of  an  elector.  Controlling  in  the  interpretation  of  the 
Constitution  is  the  definition  of  the  term  *' election  *' ; 
that  is,  whether  the  term  as  used  in  the  Constitution 
must  be  construed  to  have  reference  to  the  choice  of 
officers  alone,  or  such  action  that  might  be  taken  in  a 
road  district  affecting  its  administrative  or  pecuniary 
affairs. 

The  length  and  breadth  of  the  word  *' election"  must 
be  measured  by  the  concept  intended  by  the  fathers  of 
the  organic  law,  as  the  meaning  the  term  conveyed  to 
them  necessarily  marks  the  limit  of  its  application. 
The  source  of  their  knowledge  of  words  reposed 
largely  then,  as  it  does  now,  in  the  lexicons  and  decided 
cases  of  that  day.  Therefore,  as  we  retrospect  to  a 
period  coeval  with  the  adoption  of  our  Constitution, 
we  find  that  the  word  was  understood  in  a  sense  more 
restricted  than  at  the  present  time.  Etymologically 
election  denotes  choice;  selection.  Burrill's  Law  Dic- 
tionary, published  in  1850,  and  compiled  on  the  basis 
of  Spelman's  Glossary,  and  adapted  to  the  jurispru- 
dence of  the  United  States,  says  *' election  is  to  choose 
one  or  the  other,  and  not  every  one  of  them  succes- 
sively.*' In  the  twelfth  edition  of  Bouvier's  Law 
Dictionary,  published  in  1867,  Volume  1,  page  519,  it 
is  said  that  an  '* election*'  means  a  *' selection  of  one 
man  from  amongst  more  to  discharge  certain  duties 
in  a  state,  corporation,  or  society ' ' ;  and  this  definition 
is  in  accord  with  the  authorities  generally :  CoggeshaU 
V.  City  of  Des  Moines,  138  Iowa,  730  (117  N.  W.  309, 
128  Am.  St.  Bep.  221) ;  Mayor  Town  of  V diver de  v. 
Shattuck,  19  Colo.  104  (34  Pac.  947,  41  Am.  St.  Bep. 
208) ;  Woodley  v.  Town  Council  of  Clio,  44  S.  C.  374 
(22  S.  E.  410) ;  Maynard  v.  Board  of  Canvassers,  84 
Mich.  228  (47  N.  W.  756,  11  L.  E.  A.  332) ;  Seaman  v. 
Baughman,  82  Iowa,  216  (47  N.  W.  1091,  11  L.  B.  A, 
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354);  Thornton  v.  Territory,  3  Wash.  Ter.  482  (17 
Pac.  896).  Though  it  must  be  admitted  that  there  are 
cases  which  announce  a  contrary  doctrine:  State  v. 
Hirsch,  125  Ind.  207  (24  N.  E.  1062,  9  L.  R.  A.  170) ; 
Hall  V.  City  of  Madison,  128  Wis.  132,  (107  N.  W.  31). 

In  our  judgment  the  word  '*  election,  * '  as  used  in 
the  Constitution,  should  not  l^e  given  a  general  or 
comprehensive  signification,  including  all  acts  of  vot- 
ing, choice,  or  selection,  but  rather  in  a  restricted  sense, 
as  election  of  public  oflScers. 

In  Coggeshall  v.  City  of  Des  Moines,  138  Iowa,  730 
(117  N.  W.  309,  128  Am.  St.  Bep.  221),  Mr.  Chief  Jus- 
tice Ladd  said : 

''Until  comparatively  recent  times  the  word  'elec- 
tion, '  when  applied  to  political  subjects,  did  not  denote 
the  choice  of  a  principle,  or  the  decision  of  a  question 
of  government,  or  the  advice  to  governing  bodies  by 
the  electors,  and  only  when  declared  by  the  instrument 
itself  to  be  sufficiently  comprehensive  to  cover  these 
matters  has  it  been  construed  to  have  this  extended 
meaning. ' ' 

It  cannot  be  denied  that  the  voting  of  a  tax  is  purely 
governmental  action,  and  not  an  election,  as  under- 
stood by  the  framers  of  the  Constitution.  The  con- 
stitutional language  is  clear,  and,  in  the  presence  of 
such  a  condition,  there  is  no  room  for  construction. 
Under  the  circumstances,  the  plain  language  of  the 
instrument  must  be  taken  to  express  the  purpose  of 
its  framers. 

The  obvious  purpose  of  the  builders  of  the  Constitu- 
tion was  to  prescribe  the  general  qualifications  which 
citizens  throughout  the  state  were  required  to  possess 
in  order  to  entitle  them  to  vote  for  public  officers. 
Doubtless  this  view  was  planted  upon  the  idea  that 
all  persons  coming  within  the  definition  of  the  Con- 
stitution should  participate  in  the  election  of  persons 
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to  public  office.  But  that,  in  matters  pertaining  to  the 
administrative  affairs  of  government,  the  legislature 
was  not  limited  in  its  power  to  confer  the  right  only 
upon  those  who  contribute  to  the  support  of  the  govern- 
ment, by  the  payment  of  taxes.  The  definition  thus 
given  to  the  word  ** election*'  has  the  sanction  of  this 
court  in  the  case  of  Board  of  Directors  v.  Peterson,  64 
Or.  46  (128  Pac.  837,  129  Pac.  123),  where  the  court, 
through  Mr.  Chief  Justice  Eakin,  said: 

''What  the  term  'all  elections,*  as  used  in  Section  2, 
Article  II,  means  is  not  disclosed,  other  than  as  gath- 
ered from  the  Constitution  as  a  whole.  There  are 
many  elections  provided  for  by  law  that  clearly  are 
not  contemplated  by  this  provision,  such  as  in  the  case 
of  cemetery  associations,  charitable  and  public  service 
corporations.  Probably  we  might  safely  say  that  the 
f ramers  of  the  Constitution  intended  thereby  the  elec- 
tion of  all  officers  provided  for  in  that  instrument,  as 
specified  in  Section  4,  Article  VI,  Sections  1,  6,  7,  Arti- 
cle VI,  and  other  provisions.  This  is  the  view  taken  by 
the  Supreme  Court  of  Kansas,  as  to  Section  1,  Article 
V,  of  the  Kansas  Constitution,  which  uses  the  term 
'any  election':  Wheeler  v.  Brady,  15  Kan.  26.  And  a 
like  interpretation  is  given  Section  1,  Article  VTI,  of 
the  Illinois  Constitution,  containing  similar  words: 
People  V.  English,  139  111.  622  (29  N.  E.  678, 15  L.  R.  A. 
131) ;  Plummer  v.  Yost,  144  111.  68  (33  N.  E.  191,  19 
L.  R.  A.  110).  The  Supreme  Court  of  Florida  holds 
to  the  same  effect :  State  ex  rel.  v.  Dillon,  32  Fla.  545 
(14  South.  383,  22  L.  R.  A.  124).  And  this  court  has 
given  practically  the  same  construction  to  our  Con- 
stitution in  Harris  v.  Burr,  32  Or.  348,  367  (52  Pac.  17, 
20,39L.R.  A.  768).^' 

It  necessarily  follows  from  this  view  that  Section 
6391,  L.  0.  L.,  is  not  in  contravention  of  Section  2, 
Article  II,  of  the  Constitution. 

3.  Counsel  for  plaintiff  also  contend  that  the  law 
is  void  because  "it  provides  no  means  of  determining 
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who  are  entitled  to  vote,  nor  whether  those  present 
were  so  entitled,  nor  who  was  present  or  voted,  and 
vests  in  no  authority  the  right  to  determine  the  qualifi- 
cations of  a  voter."  After  defining  a  voter,  at  a 
district  meeting,  Section  6391,  L.  0.  L.,  states  that  in 
all  other  regards  the  laws  governing  school  meetings 
shall  control  elections  of  all  road  district  meetings. 
Turning  to  Section  4089,  L.  0.  L.,  it  will  be  seen  to 
prescribe  in  detail  the  manner  of  holding  elections  in 
school  district  meetings.  Section  6390,  L.  0.  L.,  pro- 
vides  that  the  road  supervisor  shall  be  ex-officio  chair- 
man  of  all  road  district  meetings,  but  in  case  of  his 
absence  the  meeting  shall  elect  a  temporary  chairman, 
among  their  own  members,  who  shall  be  a  legal  voter 
of  the  road  district,  and  they  shall  also  elect  a  secre- 
tary, whose  duty  it  shall  be  to  keep  the  minutes  of 
the  meeting,  which  shall  be  approved  and  signed  by 
the  chairman  and  secretary,  and,  when  certified  by  the 
chairman,  shall  be  transmitted  to  the  clerk  of  the 
county  court,  who  shall  preserve  the  minutes  with 
other  records  of  the  road  district. 

Upon  a  further  reading  of  Section  4089,  L.  0.  L., 
it  will  be  observed  that  any  person  shall  be  deemed 
to  have  complied  with  the  property  qualification  who 
presents  to  the  chairman  satisfactory  evidence  that 
he  or  she  has  real  property  in  the  district.  The  chair- 
man or  any  qualified  elector  is  authorized  to  challenge 
any  person  who  offers  to  vote  at  such  meeting,  and, 
In  case  an  elector  is  challenged  as  disqualified,  it  shall 
be  the  duty  of  the  chairman  to  administer  to  such  per- 
son an  oath  that  he  or  she  will  truly  answer  all  ques- 
tions propounded  touching  the  place  of  residence  and 
qualifications  as  elector.  Section  6385,  L.  0.  L.,  also 
specifies  that  all  district  road  meetings  shall  be  con- 
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ducted  in  a  decent  and  orderly  manner  and  shall  be 
governed  by  ** Roberts'  Rules  of  Order.** 

From  this  brief  review  of  the  sections  of  the  statute 
applicable  to  meetings  of  this  character,  we  feel  that 
plaintiff's  contention  is  without  merit. 

Lastly,  a  reversal  of  the  decree  of  the  lower  court  is 
sought  upon  the  hypothesis  that  special  defects  appear 
on  the  face  of  the  proceedings.  Having  surveyed  care- 
fully every  step  taken  by  the  defendants  in  the  prem- 
ises, we  feel  it  unnecessary  to  encumber  the  record  by 
a  recital  thereof,  and  conclude  by  saying  that  the  pro- 
ceedings conform  to  the  statute  and  contain  no  defects 
sufficient  to  impair  the  legality  of  the  tax  imposed  by 
the  voters  of  the  school  district. 

Judgment  of  the  lower  court  must  be  affirmed, 

Affibmed. 

Mr.  Chief  Justice  McBride,  Me.  Justice  Bean  and 
Ma.  Justice  Eakin  concur. 


Argued  July  3,  affirmed  July  14,  1914. 

HERRLIN  V.  BROWN  &  McCABE. 

(142  Pa<j.  772.) 

Appeal  and  Error^Bevlew— Discretion  of  Trial  Court— SnbmiaBion  of 
Special  Questions. 

1.  Under  Section  154,  L.  O.  L.,  providing  that  the  court  may  direct 
a  special  verdict  upon  all  or  any  of  the  issues,  and  in  all  cases  may 
instruct  the  jury,  if  they  render  a  general  verdict,  to  find  upon  par- 
ticular questions  of  fact  to  be  stated  in  writing,  in  an  action  for  in- 
juries to  a  longshoreman  employed  in  loading  a  vessel,  the  submission 
to  the  jury  of  the  question  whether  the  vessel  was  on  an  even  keel 
when  plaintiff  was  hurt  being  within  the  discretion  of  the  trial  eonrti 
its  ruling  wiU  not  be  reviewed  on  appeal. 

Trial — ^Verdict — Submission  of  Special  Questions. 

2.  In  an  action  for  injuries  to  a  longshoreman  in  loading  his  vessel, 
the  submission  of  a  special  question  whether  the  vessel  was  on  an  even 
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keel  when  plaintiff  was  injured  could  be  properly  withdrawn  by  the 
court  at  any  time  before  the  jury  had  found  a  special  verdict  thereon, 
and  the  refusal  of  the  eourt  to  require  the  jury  to  answer  the  ques- 
tion was  not  error. 

Appeal  and  Error — ^Record — QnestioiiB  Presented  for  Beview. 

3.  In  an  action  for  injury  to  a  longshoreman  employed  in  loading 
a  vessel  with  wheat,  where  the  complaint  alleged  negligence  in  per- 
mitting the  vessel  to  be  heavily  loaded  aft  and  in  ordering  the  forward 
part  of  the  hatch,  in  which  plaintiff  was  working,  to  be  loaded  first, 
the  failure  of  the  jury  to  answer  a  special  question  whether  the  vessel 
was  on  an  even  keel  at  the  time  of  the  injury  is  immaterial  on  appeal, 
where  the  evidence  is  not  in  the  record,  since  the  recovery  could  be 
sustained  on  the  theory  that  defendant  was  negligent  in  loading  the 
fore  part  of  the  hatch  first. 

From  Multnomah :  Henry  E.  McGinn,  Judge. 

Department  2.     Statement  by  Mr.  Justice  Bean. 

This  is  an  action  by  Olof  Herrlin  against  Brown  & 
McCabe,  a  corporation,  for  negligence,  and  was  tried 
by  the  court  and  jury,  and  a  verdict  for  $15,000  re- 
turned. From  a  judgment  thereon  the  defendant  ap- 
peals. 

The  substance  of  the  complaint  is  as  follows:  On 
September  21,  1912,  the  defendant,  was  engaged  in 
loading  the  steamer  '^Harley"  with  a  cargo  of  wheat 
at  Portland,  Oregon.  The  vessel  is  divided  into  four 
compartments  or  hatches,  numbered  from  the  prow, 
1,  2,  3  and  4,  used  for  the  reception  and  stowing  of 
cargo.  Bags  of  wheat  of  standard  size  were  stowed 
in  tiers  about  26  feet  high.  The  plaintiff  was  em- 
ployed by  the  defendant  as  a  longshoreman  to  stow 
away  the  cargo  in  hatch  No.  1.    It  is  alleged : 

''That  said  defendant,  *  •  while  plaintiff  was  en- 
gaged in  the  performance  of  his  duty  in  said  hatch  No. 
1,  in  the  fore  end  of  said  vessel,  did  carelessly  and 
negligently,  and  with  a  wanton  disregard  for  the  safety 
of  plaintiff  in  the  hold  of  said  vessel,  fail  to  provide 
plaintiff  a  reasonably  safe  place  to  work,  or  to  main- 
tain same  in  a  reasonably  safe  condition,  in  this:  That 
while  plaintiff  with  ten  other  longshoremen  were  en- 
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gaged  in  stowing  said  cargo  of  wheat  in.  the  hold  of 
said  vessel  at  said  hatch  No.  1,  and  at  a  place  where 
plaintiff  could  not  see  or  have  any  knowledge  as  to 
what  was  being  done  in  the  other  parts  of  said  vessel 
with  reference  to  the  loading  thereof,  and  where  he 
could  not  see  or  know  the  position  of  said  vessel  as 
to  being  on  an  even  or  uneven  keel,  said  defendant 
carelessly  and  negligently  placed  26  longshoremen  to 
work  at  stowing  said  bags  of  wheat  in  the  aft  of  said 
vessel  at  said  hatches  (1,  2,  3  and  4),  and  did  con- 
tinue to  so  work  said  men  at  said  place  until  said  ves- 
sel became  so  heavily  loaded  in  the  after  part  that  same 
listed  heavily  toward  the  aft,  which  listing  rendered 
plaintiff's  place  of  work  in  the  prow  of  said  vessel 
extraordinarily  hazardous  and  dangerous,  of  all  of 
which  defendant  at  all  of  said  times  had  full  notice  and 
knowledge,  and  of  none  of  which  plaintiff  had  any 
notice  or  knowledge ;  that  defendant,  well  knowing  that 
said  vessel  was  overloaded  in  the  aft  part  thereof,  and 
well  knowing  of  the  heavy  list  thereof  toward  the  aft, 
and  with  full  knowledge  of  the  danger  of  plaintiff  *s 
position  in  the  hold  of  said  vessel  at  hatch  No.  1,  and 
well  knowing  that  plaintiff  had  no  knowledge  of  said 
listing  of  said  vessel,  or  of  the  dangers  surrounding 
him  at  his  said  place  of  employment,  did  carelessly 
and  negligently  order  and  permit  plaintiff  to  work  in 
the  hold  of  said  vessel  at  said  hatch  No.  1,  without 
giving  plaintiff  any  warning  or  notice  of  the  said  dan- 
gers which  surrounded  him,  and  did  negligently  cause 
the  fore  part  of  hatch  No.  1  to  be  loaded  first  instead 
of  the  aft  part  thereof." 

It  is  also  alleged : 

**That  *  *  while  plaintiff  was  so  in  the  performance 
of  his  said  duty  in  the  hold  of  said  vessel  at  said  hatch 
No.  1,  and  while  in  the  exercise  of  due  care,  one  of 
said  tiers  of  sacks  of  wheat  stowed  in  the  hold  of  said 
vessel,  said  tier  running  crosswise  thereof,  and  about 
26  feet  in  height,  by  reason  of  the  negligent  acts  of 
defendant  hereinbefore  set  forth,  and  all  of  them,  fell 
over  toward  the  aft  part  of  said  vessel,  and  in  falling 
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struck  the  plaintiff  with  great  force  and  violence,** 
permanently  injuring  him. 

The  answer  denies  any  negligence  and  contains  al- 
legations of  contributory  negligence,  act  of  fellow-ser- 
vants, and  assumption  of  risk. 

The  reply  puts  in  issue  the  new  matter  of  the  an- 
swer. The  evidence  is  not  contained  in  the  record.  It 
is  stated  in  the  brief  of  defendant  *s  counsel  as  follows : 

''At  the  trial,  evidence  was  introduced  by  plaintiff 
tending  to  show  that  the  *Harley'  was  more  heavily 
loaded  aft  at  the  time  of  the  accident  than  she  should 
have  been,  and  was  therefore  'down  by  the  stern,*  or 
tilted  aft,  and  that  because  of  the  tilt  aft  the  tier  of 
sacks  became  overbalanced  and  fell.  Defendant  in- 
troduced evidence  tending  to  show  that  the  cargo  of 
the  'Harley*  was  properly  distributed,  and  that  she 
was  on  an  even  keel  at  the  time  of  the  accident,  and 
that  the  falling  of  the  tier  of  sacks  was  due  to  the 
faulty  manner  in  which  plaintiff  and  his  fellow-ser- 
vants had  constructed  the  tier.** 

At  the  request  of  counsel  for  defendant,  and  with 
the  consent  of  plaintiff's  counsel,  the  court  submitted 
to  the  jury  the  following  special  question  of  fact : 

''Was  the  steamer  'Harley*  on  an  even,  or  approxi- 
mately an  even,  keel  at  the  time  plaintiff,  Mr.  Eterrlin, 
received  his  injury.** 

The  jury,  after  deliberating  for  about  two  hours, 
returned  into  court  and  asked  if  it  were  compulsory 
to  answer  and  sign  the  special  question  of  fact.  The 
court  then  instructed  the  jury  as  follows : 

"No;  if  you  can  agree  upon  the  verdict,  but  cannot 
agree  upon  an  answer  to  that  question,  you  needn't 
answer  the  question.  We  would,  of  course,  like  to 
have  you  answer  the  question  if  you  can ;  but  if  you 
cannot  answer  it,  and  can  agree  upon  the  verdict  with- 
out answering  it,  you  may  return  your  verdict  into 
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court,  and  you  will  not  be  compelled  to  answer  the 
question. ' ' 

To  this  instruction  counsel  for  defendant  duly  saved 
an  exception.  The  jury  retired,  and  after  three  hours 
returned  a  general  verdict,  without  answering  the 
special  question.  Counsel  for  defendant  thereupon 
moved  the  court  to  require  the  jury  to  report  its  find- 
ings, or  its  failure  to  agree  upon  a  finding,  on  the 
question  of  fact,  which  motion  was  denied  by  the  court- 
Defendant  duly  excepted  to  this  ruling  of  the  court, 
and  moved  for  a  judgment  in  its  favor,  for  the  reason 
that  the  failure  of  the  jury  to  agree  on  an  answer  to 
the  special  question  of  fact,  or  to  report  its  finding 
thereon,  was  inconsistent  with,  and  antagonistic  to, 
its  general  verdict,  and  equivalent  to  a  finding  thereon 
in  its  favor.  This  motion  was  overruled  by  the  court 
to  which  ruling  defendant  duly  excepted.    Affiemed. 

For  appellant  there  was  a  brief  over  the  name  of 
Messrs.  Conley  S  Be  Neffe,  with  an  oral  argument  by 
Mr.  J.  L.  Conley. 

For  respondent  there  was  a  brief  over  the  names 
of  Mr.  Claude  Strahan,  Mr.  Arthur  I.  Moult  on  and  Mr. 
Waldemar  Seton,  with  oral  arguments  by  Mr.  Strahan 
and  Mr.  Moult  on. 

Mb.'  Justice  Bean  delivered  the  opinion  of  the  court 

The  only  question  for  consideration  upon  this  appeal 
is  the  matter  relating  to  the  submission  of  and  the  an- 
swer to  the  special  question  of  fact.  Section  154, 
L.  0.  L.,  provides  as  follows : 

'  *  In  every  action  for  the  recovery  of  money  only,  or 
specific  real  property,  the  jury,  in  their  discretion,  may 
render  a  general  or  special  verdict.  In  all  other  cases, 
the  court  may  direct  the  jury  to  find  a  special  verdict 
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upon  all  or  any  of  the  issues ;  and  in  all  cases  may  in- 
struct them,  if  they  render  a  general  verdict,  to  find 
upon  particular  questions  of  fact,  to  be  stated  in 
writing/* 

Counsel  for  the  defendant  maintain:  (1)  That  the 
jury  must  answer  special  questions  of  fact  submitted 
by  the  court;  (2)  that  the  court  is  not  permitted  to 
excuse  the  jury  from  so  doing;  (3)  that  the  failure  of 
the  jury  to  agree  on  the  special  question  of  fact  sub- 
mitted to  them  was  equivalent  to  finding  affirmatively 
thereon,  and  was  therefore  in  conflict  and  inconsistent 
with  the  general  verdict  in  favor  of  plaintiff — citing 
Rolfes  V.  Russell,  5  Or.  405.  Under  Section  155, 
L.  0.  L.,  when  a  special  finding  of  fact  shall  be  incon- 
sistent with  the  general  verdict,  the  former  shall  con^ 
trol  the  latter. 

The  object  of  requiring  the  jury  to  pass  separately 
and  specifically  upon  controverted  questions  of  fact 
material  to  the  issue  is  to  secure  a  more  careful  and 
methodical  consideration  of  the  evidence  by  the  jury, 
and  disclose  the  precise  grounds  upon  which  the  ver- 
dict is  based :  Knahtla  v.  Oregon  8.  L.  Co.,  21  Or.  136, 
153  (27  Pac.  91). 

1, 2.  The  submission  of  the  particular  question  of 
fact  to  be  answered  by  the  jury  in  addition  to  their 
general  verdict  in  the  case  at  bar  was  a  matter 
wholly  within  the  discretion  of  the  trial  court,  and  will 
not  be  reviewed  on  appeal :  Swift  v.  Mulkey,  14  Or.  59 
(12  Pac.  76) ;  Knahtla  v.  Oregon  S.  L.  R.  Co.,  21  Or.  136 
(27  Pac.  91) ;  White  v.  White,  34  Or.  141  (50  Pac. 
801,  55  Pac.  645) ;  Wild  v.  Oregon  S.  L.  Ry.  Co.,  21  Or. 
159  (27  Pac.  954) ;  Palmer  v.  Portland  Ry.  L.  &  P.  Co., 
62  Or.  539  (125  Pac.  840).  Such  submission  could  be 
properly  withdrawn  by  the  court  at  any  time  before 
the  jury  had  found  a  special  verdict  on  the  particular 
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question  submitted :  Rohr  v.  Isaacs,  8  Or.  451,  454.  In 
the  latter  case  the  jury  returned  a  general  verdict,  and 
were  instructed  to  retire  and  find  on  a  special  question 
of  fact  which  had  been  submitted  to  them.  One  of  the 
jurors  becoming  sick,  they  were  discharged  without 
answering  the  question,  and  a  judgment  on  the  general 
verdict  was  sustained.  In  the  case  now  under  con- 
sideration, upon  the  inquiry  of  the  jury  to  know  if 
they  were  required  to  answer  the  special  question,  the 
court  answered,  ''No,''  and  in  effect  withdrew  that 
question  from  the  jury.  The  instruction  added  to  the 
answer  of  the  court  left  the  matter  practically  within 
the  discretion  of  the  jury,  the  same  as  the  rendition 
of  a  special  verdict  under  the  provision  of  the  first 
portion  of  Section  154,  L.  0.  L.  ''A  failure  of  the 
court  to  require  an  interrogatory  to  be  answered," 
says  Mr.  Thompson  in  his  work  on  Trials  (2  ed.), 
Section  2685,  ''has  the  same  effect  as  refusing  to  sub- 
mit it."  In  some  jurisdictions,  where  the  word 
"shall"  or  "must"  is  used  in  the  statute  governing 
the  submission  of  interrogatories  to  the  jury,  it  is 
compulsory  upon  the  court  when  opportunely  requested 
to  make  submission.  In  states  like  our  own,  where 
the  word  "may"  is  employed  in  the  statute,  it  is  held 
to  be  discretionary  with  the  trial  court:  2  Thompson, 
Trials  (2  ed.).  Section  2672.  However  we  view  the 
matter,  whether  as  a  withdrawal  of  the  special  inter- 
rogatory or  as  a  failure  of  the  trial  court  to  require 
the  question  to  be  answered  by  the  jury,  it  would  not 
be  a  reviewable  question :  Fox  v.  Tift,  57  Or.  268,  275 
(111  Pac.  51,  Ann.  Gas.  1912D,  845) ;  Knahtla  v.  Oregon 
S.  L.  R.  Co.,  21  Or.  136  (27  Pac.  91) ;  White  v.  White, 
34  Or.  141  (50  Pac.  801,  55  Pac.  645). 

3.  There  is  another  feature  of  the  case  worthy  of 
mention,  in  view  of  the  fact  that  the  evidence  is  not 
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contained  in  the  record.  The  general  verdict  in  this 
case  can  be  supported  on  the  theory  that  appellant 
was  negligent  in  loading  the  fore  part  of  hatch  No.  1 
first,  instead  of  beginning  at  the  rear  part  thereof 
against  the  hatch  wall  and  working  forward,  as  set 
forth  in  the  second  allegation  of  negligence  in  the  com- 
plaint. Under  such  conditions  the  rule  is  that  the 
failure  of  the  jury  to  answer  special  questions,  even 
under  statutes  making  it  a  matter  of  absolute  right, 
becom^es  immaterial,  when  the  verdict  could  have  been 
returned  on  other  issues,  or  supported  on  any  other 
hypothesis :  Schneider  v.  Chicago,  B.  &  N.  R.  Co.,  42 
Minn.  68  (43  N.  W.  783) ;  Eklund  v.  Martin,  87  Minn. 
441,  444  (92  N.  W.  406) ;  McDermott  v.  Higby,  23  Cal. 
490;  Loewenberg  v.  Rosenthal,  18  Or.  178, 181  (22  Pac. 
601). 

It  follows  that  the  judgment  of  the  lower  court 
should  be  aflSrmed,  and  it  is  so  ordered.      Affirmed. 

Mr.  Chief  Justice  McBride,  Mr.  Justice  Eakin  and 
Mr.  Justice  McNary  concur. 


Argued  June  24,  reversed  July  14,  1914. 

GEAHAM  v.  COEVALLIS  &  E.  E.  CO. 

(142  Pac.  774.) 

Trial — ^Remarks  of  Counsel — Duty  of  Court. 

1.  In  an  action  against  a  local  railroad  company  for  personal  in- 
juries, remarks  of  the  attorney  for  plaintiff  that  the  local  line  is  one 
of  the  lines  of  the  Southern  Pacific  System,  and  referring  to  the  local 
line  as  the  child  of  the  Southern  Pacific  Company,  and  claiming  that 
the  doctors  of  the  Southern  Pacific  Company  and  the  local  line  are  the 
same  ones,  were  improper,  and  the  court  should  have  instructed  the 
jury  to  disregard  them  entirely,  and  should  have  required  counsel  to 
desist  from  making  such  remarks. 
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Oarrlen — Injury  to  Paesenger — Action — ^Admissibility  of  Evidence. 

2.  In  an  action  for  injury  to  a  passenger  caused  by  the  breaking  of 
a  rail,  objections  to  the  cross-examination  of  a  witness  for  defendant 
as  to  a  break  in  a  rail  two  months  after  the  accident  five  miles  distant 
from  the  place  of  the  accident  should  have  been  sustained. 

[As  to  derailment  of  train  as  evidence  of  negligence,  see  note 
in  Ann.  Cas.  1913E,  552.] 

Carriers — Injuries  to  Passenger — ^Actions — ^Dutmctions. 

3.  In  an  action  for  injuries  to  a  passenger,  an  instruction  that  a 
railroad  carrying  passengers  is  not  an  insurer  against  accident  nor 
responsible  for  accident  which  is  unavoidable,  but  is  held  to  the  utmost 
care  which  can  be  exercised  by  human  prudence,  skill  and  diligence, 
is  not  error. 

Pleading — Form  of  Allegation— Directness. 

4.  A  complaint,  alleging  that  the  defendant  so  carelessly  conducted 
the  running  of  its  cars,  and  by  reason  of  such  carelessness  and  un- 
skillful running  of  the  cars  and  train  and  by  reason  of  the  unsafe  con- 
dition of  the  track,  one  of  the  rails  broke,  causing  an  injury  to  the 
plaintiff,  a  passenger,  is  objectionable  for  failure  to  allege  directly  the 
condition  of  the  track,  instead  of  by  recital. 

Pleading — ^Objections  and  Waiver — ^Filing  Answer. 

5.  In  an  action  for  injuries  to  a  passenger,  where  the  complaint 
alleges  that  by  reason  of  the  defective  condition  of  the  track  a  rail 
broke,  an  objection  because  of  the  averment  of  facts  by  recital,  in- 
stead of  by  direct  allegation,  is  waived  by  filing  an  answer  denying 
the  facts  as  stated. 

Carriers — ^Injuries  to  Passenger — ^Actions — ^Pleading. 

6.  Where  a  complaint  for  injuries  to  a  passenger  alleges  concurrent 
grounds  of  negligence,  the  proof  of  any  of  them  is  sufficient,  though 
not  all  are  proven. 

From  Lincoln :  James  W.  Hamilton,  Judge. 

This  is  an  action  by  Addie  Graham  against  the  Cor- 
vallis  &  Eastern  Eailroad  Company,  a  corporation,  to 
recover  damages  for  personal  injuries.  From  a  judg- 
ment for  $10,000  in  favor  of  plaintiff,  defendant 
appeals.  The  facts  are  set  forth  in  the  opinion  of  the 
court.  Reversed  and  Remanded. 

For  appellant  there  was  a  brief  over  the  names  of 
Messrs.  Weatherford  S  Weatherford  and  Messrs. 
McFadden  S  Clarke,  with  oral  arguments  by  Mr.  Mark 
V.  Weatherford  and  Mr,  Arthur  Clarke. 
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For  respondent  there  was  a  brief  with  oral  argu- 
ments by  Mr.  Benjamin  F.  Jones  and  Mr.  Albert 
Abraham. 

Department  1.  Mr.  Justice  Ramsey  delivered  the 
opinion  of  the  court. 

The  plaintiff  commenced  this  action  to  recover 
$25,000  for  personal  injuries,  that  she  claims  to  have 
received  while  a  passenger  in  one  of  the  defendant's 
cars.  According  to  her  complaint,  on  the  15th  day  of 
November,  1912,  she  purchased  from  the  defendant,  a 
ticket  on  the  defendant's  line,  and  paid  therefor  $1.50, 
and  this  ticket  entitled  her  to  be  carried  in  its  cars 
from  Wren  to  Toledo,  in  this  state.  She  entered  one 
of  the  defendant's  cars  on  November  15,  1912,  to  be 
carried  to  Toledo.  The  complaint,  after  alleging  that 
the  defendant  is  a  corporation  and  a  common  carrier 
of  passengers,  alleges  the  following: 

**That  the  said  defendant,  not  regarding  its  duty 
in  that  behalf,  while  the  plaintiff  was  such  passenger, 
and  in  a  passenger  coach  of  the  defendant,  did  on  the 
15th  day  of  November,  1912,  at  a  point  on  said  rail- 
road, a  short  distance  west  of  said  town  of  Chitwood, 
in  said  Lincoln  County,  Oregon,  by  its  servants  and 
agents  so  carelessly,  negligently,  and  unskillfuUy  con- 
duct the  running  of  said  cars  and  railroad,  and,  by 
reason  of  such  carelessness  and  negligence  and  un- 
skillful running  of  said  cars  and  train,  and  by  reason 
of  the  unsafe,  unsound  and  poor  condition  of  the  rail- 
road track  of  the  defendant  aforesaid,  and  by  reason 
of  the  unballasted  condition  of  said  track,  and  the 
fact  that  the  rails  of  said  railroad  track  were  too  light, 
old,  worn,  and  the  material  therein  crystallized, 
hardened,  and  no  longer  fit  to  be  used,  and  by  reason 
of  the  weak  and  decayed  condition  of  the  ties  in  said 
track,  and  the  timbers  in  the  bridge  of  said  railroad, 
and  the  unstable  manner  in  which  they  were  fastened, 
and  by  reason  of  the  carelessness,  negligence  and  de- 
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fault  of  the  said  defendant,  its  agents  and  servants, 
in  so  attempting  to  run  and  operate  said  train  upon 
said  defective  railroad  in  such  manner,  as  aforesaid, 
and  by  reason  of  the  carelessness,  negligence  and  de- 
fault of  the  defendant  in  not  providing  a  safe  track, 
roadbed,  ties,  bridge  timbers  and  fastenings,  and  in 
permitting  the  said  track,  roadbed,  ties,  timbers  and 
fastenings  to  get  in  the  said  unsafe  condition  afore- 
said, and  in  failing  to  repair  the  same,  and  by  reckon 
of  all  of  said  matters  and  things  combined,  one  of 
said  rails  broke,  the  track  and  bridge  gave  way,  and 
the  said  car,  whereon  the  plaintiff  was  riding  as  such 
passenger,  as  aforesaid,  together  with  other  cars  at- 
tached to  the  same,  jumped  the  track,  and  thereby 
caused  the  plaintiff  to  be  thrown  violently  down  and 
against  the  floor,  seats,  and  interior  of  said  car  and 
the  furnishings  thereof,  whereby  plaintiff  was  greatly 
bruised  and  injured,  and  suffered  great  bodily  injury, 
fright  and  nervous  shock,  and  plaintiff's  head,  neck, 
body,  arms  and  legs,  spine,  brain  and  nervous  system 
were  bruised,  disordered  and  injured,  and  the  muscles 
and  ligaments  of  her  arm  torn,  and  plaintiff  was 
caused  great  physical  and  mental  suffering  and 
nervous  shock  and  her  general  health  affected,  and, 
whereas  she  was  before  a  strong,  healthy  and  sound 
woman,  rendering  her  a  permanent  invalid  and  cripple, 
to  her  great  damage  in  the  sum  of  $25,000." 

• 

The  defendant  filed  an  answer,  denying  most  of  the 
allegations  of  the  complaint,  and  setting  up  affirmative 
matters  of  defense,  at  considerable  length.  The  plain- 
tiff filed  a  reply,  denying  all  of  the  afiirmative  matter 
of  the  answer.  The  case  was  tried  by  a  jury,  and  a 
verdict  and  a  judgment  were  rendered  in  favor  of  the 
plaintiff  for  $10,000.     The  defendant  appeals. 

1.  The  first  point  made  by  the  defendant  refers  to 
certain  remarks  made  by  one  of  the  attorneys  for  the 
plaintiff,  in  stating  the  plaintiff's  case  to  the  jury. 
One  of  the  attorneys  for  the  plaintiff,  in  making  the 
opening  statement  to  the  jury,  inter  alia,  said : 
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**She  [the  plaintiff]  then  proceeded  on  her  way  home 
in  King's  Valley.  I  suppose  yon  all  know  where 
King's  Valley  is.  They  got  off  at  Wren,  or  some  place, 
but  next  day,  I  think,  one  or  two  days  afterward,  the 
Southern  Pacific  Company,  or  Corvallis  &  Eastern, 
a  man  attends  to  both  of  them,  and  the  Southern 
Pacific  Company  is  the  parent  corporation  of  this.  I 
think  they  ordinarily  call  them  parents.  This  Cor- 
vallis &  Eastern  is  ona  of  the  lines  of  the  Southern 
Pacific  System.  This  suit  is  against  the  Corvallis  & 
Eastern  because  it  has  a  corporate  name  of  its  own,  and 
whether  or  not  the  Southern  Pacific  Company,  we 
should  have  sued  them  or  not^  we  are  not  looking  for 
them  here.  We  are  simply  looking  at  their  child,  the 
Corvallis  &  Eastern  Railroad." 

To  which  statements  and  remarks  concerning  the 
Southern  Pacific  Company,  the  defendant,  by  its  coun- 
sel, objected,  and  the  court  sustained  the  objection. 
Counsel  for  the  plaintiff,  continuing  his  statement  to 
the  jury,  said,  also: 

*'Now,  Drs.  Johnson  and  Pemot,  they  run  a  hospital, 
and  they  are  the  doctors.  They  are  Southern  Pacific 
doctors,  and  if  the  Corvallis  &  Eastern  doctors,  I 
believe  they  are  the  Corvallis  &  Eastern's  doctors,  but 
they  might  be  the  Southern  Pacific  doctors,  but  we 
claim  they  are  the  same  ones/' 

Counsel  for  the  defendant  again  objected  to  the  ref- 
erence to  the  Southern  Pacific  Company,  which  ob- 
jection was  overruled  by  the  court.  Counsel  for  the 
defendant  excepted  to  said  ruling.  Counsel  for  the 
defendant  contend  that  these  references  to  the  South- 
em  Pacific  Company  were  made  for  the  purpose  of 
causing  the  jury  to  believe  that  the  defendant  belonged 
to  the  Southern  Pacific  Company,  and  that  the  latter 
company  was  behind  the  defendant  and  backing  it. 
They  claim  that  these  references  to  the  Southern 
Pacific  Company  were  made  for  the  purpose  of  caus- 
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ing  the  jury  to  believe  that  a  company  of  great  wealth 
was  behind  the  defendant,  and  thereby  increasing  the 
plaintiff 's  chances  of  obtaining  a  verdict,  and  enhanc- 
ing the  amount  of  the  verdict,  in  case  one  should  be 
obtained.  There  was  manifestly  some  motive  for 
making  these  references.  Otherwise  Ihey  would  not 
have  been  made.  In  the  first  instance,  the  court  held 
the  references  to  the  Southern  Pacific  Company  im- 
proper, but  did  not  instruct  the  jury  to  disregard  them ; 
but  counsel,  notwithstanding  that  the  court  held  said 
references  to  be  improper,  again  referred  to  said  com- 
pany in  a  manner  calculated  to  create  a  belief  in  the 
minds  of  the  jury  that  the  Southern  Pacific  Company 
and  the  defendant  were,  in  some  manner,  together  in 
the  case.  We  can  see  no  reasonable  excuse  for  these 
references  to  the  Southern  Pacific  Company,  unless 
they  were  made  to  influence  the  jury  against  the  de- 
fendant. If  the  jury  believed  that  the  defendant  was 
**a  chiW  of  the  Southern  Pacific  Company,  and  one 
of  the  lines  of  its  system,  as  counsel  for  the  plaintiff 
stated,  when  not  instructed  to  disregard  said  remarks, 
in  finding  their  verdict,  they  would  be  liable  to  view  the 
case  more  favorably  to  the  plaintiff  than  they  would 
if  they  understood  that  the  defendant  did  not  belong 
to  the  Southern  Pacific  System,  and  had  no  powerful 
backing.  It  is  the  common  understanding  among 
lawyers  and  judges  th'at  juries  are  more  likely  to  find 
a  verdict  against  a  wealthy  defendant  than  against  one 
of  moderate  means.  The  jury  may  have  formed  the 
impression,  from  the  remarks  of  counsel,  that  the 
Southern  Pacific  Company  would,  in  some  way,  reim- 
burse the  defendant  for  what  it  might  have  to  pay  on 
the  verdict,  if  one  should  be  found.  It  is  impossible 
to  know  what  effect  those  remarks  may  have  had. 
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They  were  clearly  wrongful,  and  attorneys  never  make 
such  remarks  without  a  motive  for  doing  so. 

In  Tuohy  v.  Columbia  Steel  Co.,  61  Or.  531  (122  Pac. 
37),  the  court  says: 

"It  has  been  frequently  held  that  a  willful  attempt 
by  plaintiff  in  a  personal  injury  case  to  show  that  the 
defendant  was  protected  by  insurance  constitutes  re- 
versible error.  The  ground  for  this  holding  is  that 
a  knowledge  that  the  defendant  has  such  protection 
might  have  a  tendency  to  render  jurors  careless  as  to 
the  amount  of  the  verdict. ' ' 

In  Elliott's  General  Practice,  Volume  2,  Section  698, 
the  author  says,  inter  alia: 

"So,  it  is  improper  for  counsel  to  refer  to  facts 
not  pertinent  to  the  issue,  but  calculated  to  prejudice 
the  case  to  the  injury  of  the  opposite  party.'' 

In  38  Cyc,  pages  1497, 1498,  it  is  said : 

"It  is  highly  improper,  and  ordinarily  ground  for 
reversal,  for  counsel  in  argument  to  tell  the  jury  that 
defendant  is  insured,  or  has  indemnity  against  any 
verdict  rendered  against  him  in  the  case  on  trial." 

See,  also,  on  this  point,  Zimmerle  v.  Childers,  67  Or. 
465, 136  Pac.  352,  where  an  analogous  question  was  pre- 
sented, and  decided. 

The  remarks  of  the  counsel  in  this  case,  were  liable 
to  cause  the  jury  to  believe  that,  although  the  Corvallis 
&  Eastern  Railroad  Company  was  nominally  the  de- 
fendant, the  real  party  was  the  "parent"  Southern 
Pacific  Company,  as  the  former  was  stated  to  be  "  one 
of  the  lines"  of  the  latter  company,  and  the  counsel 
seems  to  have  expressed  a  doubt  as  to  whether  they 
should  not  have  sued  the  Southern  Pacific  Company. 
These  remarks  having  been  seasonably  objected  to,  the 
trial  court  should  have  held  them  to  be  improper  and 
have  instructed  the  jury  to  disregard  them  entirely, 
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and  have  required  counsel  to  desist  from  making  such 
remarks.  The  court  held  that  some  of  them  were  not 
improper,  but  failed  to  instruct  the  jury  to  disregard 
any  of  them.    We  think  this  was  error. 

2.  The  defendant  contends  that  the  court  below  erred 
in  permitting  the  plaintiff,  over  the  objections  of  the 
defendant,  on  the  cross-examination  of  Jacob  Jacob- 
son,  a  witness  for  the  defendant,  to  ask  said  witness 
concerning  a  rail  of  the  defendant  that  was  broken  two 
months  after  the  occurrence  of  the  accident,  which  is 
the  basis  of  this  action,  at  a  point  on  the  defendant's 
road  five  miles  distant  from  the  point  at  which  the 
accident  complained  of  occurred.  This  evidence  was 
objected  to  as  irrelevant,  and  not  proper  cross-exam- 
ination. The  objections  were  overruled,  and  an  excep- 
tion was  taken,  and  the  witness  then  testified  that  a 
rail  was  broken  at  a  point  five  miles  distant  from  the 
point  where  the  accident  complained  of  occurred,  two 
months  after  the  plaintiff  was  hurt.  This  witness  had 
testified  in  chief  concerning  the  roadbed  where  the 
accident  occurred,  as  to  the  ballast  at  that  point,  as  to 
the  ties  at  that  point,  and  as  to  the  roadbed  there. 
But  he  did  not  testify  in  chief  as  to  the  condition  of 
the  rails  or  road  at  the  point  where  the  other  broken 
rail  was  found,  which  was  five  miles  distant  from  the 
point  where  the  accident  occurred,  nor  did  he  testify 
in  chief  as  to  the  condition  of  the  rails  or  roadbed  of 
the  defendant  generally.  The  accident  occurred  at  a 
certain  point  on  the  defendant's  road,  and  the  condi- 
tion of  the  roadbed  and  rails  at  that  point  was  a  fact 
in  issue;  but  the  condition  of  the  roadbed  or  the  rails 
at  a  point  five  miles  distant  therefrom  two  months 
after  the  accident  occurred  was  not  a  matter  in  issio. 
Proof  that  a  rail  of  the  defendant  five  miles  from  t!::^ 
place  of  the  accident  and  two  months  after  the  accidc:: 
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occurred  was  broken  or  crystallized  did  not  tend  to 
prove  that  a  rail  at  the  place  of  the  accident  was  in  bad 
condition. 
Abbott,  in  his  Trial  Evidence  (2  ed.),  page  724,  says : 

**The  mere  existence  of  defects  in  a  structure,  at 
other  places  than  where  the  casualty  occurred,  as,  for 
instance,  a  defect  in  a  track,  half  a  mile, away  from  the 
scene  of  a  railway  wreck,  is  not  evidence  that  a  similar 
defect  existed  at  the  plate  of  the  casualty,  and 
caused  if 

The  same  author,  at  pa^e  722,  of  the  same  volume, 
says: 

'*  Evidence  of  other  specific  instances  of  negligence, 
on  the  part  of  the  defendant  or  the  servant,  whose  mis- 
conduct is  alleged,  independent  of  the  negligence  in 
question,  is  not  competent,  because  raising  a  collateral 
issue. ' ' 

In  Elliott  on  Evidence,  Volume  3,  Section  2512,  the 
authors  say: 

'*For  the  purpose  of  showing  the  existence  of  the 
defect,  it  is  competent  to  prove  the  condition  of  the 
place,  where  it  has  remained  unchanged  for  several 
days  before  or  after  the  accident.  But  evidence  that 
other  sidewalks  in  the  neighborhood  were  out  of  repair 
is  generally  inadmissible." 

It  would  not  have  been  relevant  for  the  defendant  to 
prove  that  its  track  was  in  good  condition  at  Toledo, 
because  that  fact  would  not  have  tended  to  prove  that 
the  track  was  in  good  condition  at  the  point  where  the 
accident  occurred. 

Section  725,  L.  0.  L.,  says : 

*  *  Evidence  shall  correspond  with  the  substance  of  the 
material  allegations,  and  be  relevant  to  the  questions 
in  dispute.  Collateral  questions  shall  therefore  be 
avoided.  * ' 
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The  trial  court  erred  in  overruling  the  objections  to 
said  evidence. 

3.  The  defendant  contends,  also,  that  the  trial  court 
erred  in  giving  the  following  charge  to  the  jury : 

**A  railway  carrying  passengers,  is  required  to  use 
the  utmost  care  in  the  management  and  operation  of 
its  trains,  and  in  the  construction  and  keeping  in  re- 
pair of  its  track,  which  can  be  exercised  by  human  pru- 
dence, skill  and  diligence.  A  railway  company  is  not 
an  insurer  against  accident,  nor  responsible  for  acci- 
dent, which  is  unavoidable,  but  is  held  to  that  degree 
of  care  which  is  termed  the  utmost  care  which  can  be 
exercised  by  human  prudence,  skill  and  diligence. 

We  think  that  this  charge  goes  to  the  limit  of  the 
law.  Counsel  for  the  defendants  have  referred  to  a 
large  number  of  cases  that  state  the  rule  not  quite  so 
unfavorably  to  the  carrier  of  passengers  as  that 
announced  in  the  above  charge.  We  have  examined 
these  cases.  Few  of  them  state  the  rule  in  the  same 
words.  The  rule  as  stated  by  them  is  substantially  the 
same  as  that  given  in  Section  1585  of  Volume  4  of 
Elliott,  Railroads,  which  is  as  follows: 

**It  seems  to  us  that  the  expressions  in  some  of  the 
cases  are  too  strong,  since  they  convey  the  meaning 
that  the  carrier  is  liable  absolutely  and  at  all  events. 
We  do  not  doubt  that  the  carrier  is  bound  to  exercise 
the  highest  practicable  degree  of  care,  and  that  the 
failure  to  exercise  such  care  constitutes  actionable 
negligence,  but  we  do  not  believe  that  a  carrier  is  bound 
to  anticipate  and  provide  against  all  occurrences  which 
may  be  conceived  by  the  mind  of  man.  If  the  highest 
practicable  degree  of  care  is  exercised,  there  is  no 
negligence,  although  there  may  be  an  occurrence 
resulting  in  injury  to  a  passenger. '* 

There  are  many  cases  that  agree  with  Elliott,  but 
there  are  a  large  number  that  state  the  rule  sub- 
stantially as  the  court  below  stated  it 
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In  2  Hutchinson,  Carriers  (3  ed.),  Section  895,  the 
author  says : 

**In  consideration,  therefore,  of  the  hazards  incident 
to  the  modem  modes  of  travel  and  the  increased 
dangers  to  life  and  limb  to  which  such  modes  have 
given  rise,  the  law  very  justly  holds  that,  while  the 
carrier  of  passengers  does  not  warrant  the  safety  of 
his  passengers,  as  the  common  carrier  does  that  of 
goods,  he  is  bound  to  provide  for  their  safe  convey- 
ance, as  far  as  human  care  and  foresight  will  go,  or, 
as  some  courts  have  expressed  it,  to  exercise  for  the 
safety  of  his  passengers  while  in  his  conveyance  the 
highest  or  utmost  degree  of  care  and  diligence  which 
human  prudence  and  foresight  will  suggest,  in  view 
of  the  character  and  mode  of  conveyance  employed.  * ' 

In  Section  2720,  Volume  2,  of  his  Commentary  on 
Negligence,  Mr,  Thompson  says: 

*'The  carrier  is  under  a  duty  to  carry  the  passenger 
safely,  so  far  as  human  care,  foresight  and  skill  will 
enable  him  to  do  if 

In  Moore,  Carriers,  page  594,  the  author  says : 

**  While  the  common  carrier  of  passengers  is  not  an 
insurer  of  the  safety  of  its  passengers,  the  rule  is 
firmly  established  that  it  is  bound  to  use  the  utmost 
care  so  far  as  human  skill  and  foresight  can  go,  to 
guard  against  the  possibility  of  accidents  arising  from 
the  condition  of  its  road  and  the  machinery  used  in 
the  transportation  of  passengers. ' ' 

In  Radley  v.  Columbia  R.  Co.,  44  Or.  341  (75  Pac. 
216,  1  Ann.  Cas.  447),  this  court  says: 

**A  railway  company  owes  to  its  passengers  the 
highest  possible  degree  of  skill  in  transporting  them, 
and  in  the  management  and  operation  of  the  train,  and 
is  liable  for  slight  negligence.'' 

In  Budd  V.  United  Carriage  Co.,  25  Or.  321  (35  Pac. 
663,  27  L.  E.  A.  279),  the  court  says: 
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''But  it  is  not  meant  by  this  language  that  a  stage 
proprietor  is  a  warrantor  of  the  safety  of  his  coach, 
its  equipments,  the  competency  of  his  driver,  or  the 
other  appliances  used,  but  that  he  is  bound  to  use  the 
utmost  diligence  and  care  in  making  suitable  provi- 
sions for  those  whom  he  carries'':  See,  also,  Kelly  v. 
Lems  Inv.  Co.,  66  Or.  1  (133  Pac.  826). 

The  charge  cited  siipra  goes  to  the  verge  of  the  law, 
but  we  do  not  deem  it  necessarily  inconsistent  with  the 
rule  announced  in  Rddley  v.  Columbia  JR.  Co.,  44  Or. 
341  (75  Pac.  216,  1  Ann.  Gas.  447),  and  hence  we  do 
not  hold  it  to  be  erroneous. 

4.  Assignments  3,  4  and  6  raise  the  question  as  to 
the  suflSciency  of  the  complaint.  The  counsel  for  the 
defendants  contend,  also,  that  the  complaint  charges 
but  one  thing  as  the  basis  of  its  claim  of  damages,  and 
that  is  the  negligent  operation  of  the  train.  The 
complaint  does  directly  allege  that  the  defendant  did 
so  carelessly,  negligently  and  unskillfuUy  conduct  the 
running  of  the  cars  and  railroad,  and  by  reason  of  such 
carelessness  and  unskillful  running  of  said  cars  and 
train,  and  by  reason  of  the  unsafe,  unsound  and  poor 
condition  of  the  railroad  track,  and  by  reason  of  the 
unballasted  condition  of  said  track  and  the  fact  that  the 
rails  of  said  railroad  track  were  too  light,  old,  worn 
and  the  material  therein  crystallized,  hardened,  and 
no  longer  fit  to  be  used,  etc.,  one  of  said  rails  broke, 
the  track  and  bridge  gave  away,  the  said  car  jumped 
the  track,  and  caused  the  plaintiff  to  be  violently 
thrown  against  the  floor,  seats,  and  the  interior  of  the 
car,  etc. 

The  allegation  is  direct  that  the  defendant  * '  so  care- 
lessly, negligently  and  unskillfuUy  conducted  the  run- 
ning of  said  cars  and  railroad.'*  The  complaint  then 
alleges,  ^'and  by  reason  of  the  unsafe,  unsound  and 
poor  condition  of  the  railroad  track,"  etc.,  the  accident 
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occurred.  It  fails  to  allege  directly  that  the  railroad 
track  was  unsafe,  unsound,  or  that  there  was  any  de- 
fect in  it,  or  anything  wrong  with  the  track  or  rails ; 
but  it  alleges  that,  by  reason  of  the  default  of  the  de- 
fendant in  not  providing  a  safe  track,  roadbed,  ties, 
bridge  timbers  and  fastenings,  etc.,  the  injury  resulted. 
The  complaint  should  have  alleged  directly  that  cer- 
tain defects  existed.  The  allegations  of  the  defects  are 
indirect,  and  in  the  nature  of  recitals. 

Professor  Sunderland,  in  31  Cyc,,  page  71,  says: 
**  Material  facts  must  be  alleged  directly,  and  not  by 
way  of  recital/' 

In  Third  Nat.  Ba/nk  v.  Angell,  18  E.  I.  4  (29  Atl.  501), 
the  court  says : 

**The  defendants  also  suggest  that  the  declaration 
is  bad  because  the  judgment  is  stated  only  as  induce- 
ment, under  a  'whereas,'  and  that  a  material  fact  such 
as  the  obtaining  of  the  judgment,  which  is  traversable, 
should  be  directly  alleged.  Doubtless  the  criticism  is 
well  founded,  but  the  defect  is  merely  a  defect  of  form 
and  not  substance.  Formal  defects  can  be  taken 
advantage  of  only  by  special  demurrer  and  not  on  a 
general  demurrer  like  the  present." 

In  Fuller  Desk  Co.  v.  McDade,  113  Cal.  363  (45  Pac. 
694),  the  court  says: 

**In  order,  therefore,  to  make  out  that  the  sheriff 
committed  an  actionable  wrong,  when,  as  in  this  in- 
stance, it  is  not  charged  in  terms  that  he  converted 
the  property  to  his  own  use,  facts  should  be  stated  to 
show  that  upon  notice  of  the  owner's  claim  he  refused 
to  surrender  the  property.  We  think  it  must  be  held 
that  such  facts  appear  in  the  complaint  here,  *  *  true, 
rather  by  way  of  recital,  when  they  should  have  been 
alleged  directly;  but  the  demurrers  interposed  by  de- 
fendants do  not  include  this  fault  among  the  grounds 
they  specify,  and  under  the  rule  requiring  objections 
based  on  such  defects  to  be  taken  by  special  demurrer, 


490  ^  Graham  v.  CorvaliLis  &  E.  R.  Co.  [71  Or. 

we  are  not  at  liberty  to  treat  the  complaint  as  bad  on 
that  account/^ 

In  Spikor  v.  Bohrer,  37  W.  Va.  258  (16  S.  E.  575), 
the  syllabus  is  as  follows : 

*  *  It  is  a  general  rale  of  pleading  that  whatever  facts 
are  necessary  to  constitute  the  cause  of  action,  they 
must  be  directly,  and  distinctly  stated  and  not  by  way 
of  recital/' 

The  complaint  in  this  case  is  subject  to  criticism,  for 
the  reason  that  many  of  its  allegations  are  not  direct, 
but  in  the  nature  of  recitals.  It  was  not  attacked, 
either  by  demurrer  or  motion,  so  far  as  the  record 
shows.  The  answer  of  the  defendant  denies  every 
allegation  contained  in  that  part  of  the  complaint,  to 
which  the  defendant  objects. 

5.  The  complaint  is  not  defective,  in  that  an  alle- 
gation necessary  to  the  plaintiffs'  right  of  action  is 
entirely  omitted ;  but  the  necessary  facts  are  stated  in 
an  improper  manner.  The  necessary  facts  should 
have  been  alleged  directly,  and  not  by  way  of  a  recital. 
The  necessary  facts  are  not  omitted,  but  they  are 
defectively  stated.  Where  all  the  necessary  facts  are 
in  the  complaint,  but  some  of  them  are  defectively 
stated,  and  the  defendant  answers,  denying  the  facts 
so  stated,  such  answer  is  a  waiver  of  the  right  to  ob- 
ject to  the  matters  defectively  pleaded :  Davis  v.  Wait, 
12  Or.  425  (8  Pac.  356) ;  White  v.  Spencer,  14  N.  Y. 
247;  Olds  v.  Cary,  13  Or.  365  (10  Pac.  786);  Hyland 
V.  Hyland,  19  Or.  51  (23  Pac.  811) ;  Anderson  v.  N.  P. 
L.  Co.,  21  Or.  282  (28  Pac.  5) ;  Drake  v.  S worts,  24 
Or.  201  (33  Pac.  563) ;  Chang  Sing  v.  Portland,  37 
Or.  71  (60  Pac.  718) ;  Hughes  v.  McCullough,  39  Or. 
373  (65  Pac.  85) ;  Creey  v.  Joy,  40  Or.  28  (66  Pac.  295). 
We  hold  that  the  defendant,  by  answering,  waived  the 
defects  in  the  complaint,  and  that  there  is  no  merit  in 
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the  assignments  of  error  based  on  the  contention  that 
the  complaint  is  fatally  defective. 

6.  The  defendant  contends,  also,  that  according  to 
the  complaint,  the  negligent  operation  of  the  train, 
and  the  defects  in  the  railroad  and  rails,  etc.,  were 
concurrent  causes  of  the  injury  to  the  plaintiff,  and 
that  the  plaintiff  had  no  right  to  recover,  under  the 
allegations  of  the  complaint,  without  proof  that  the 
train  was  negligently  operated,  and  that,  as  there  was 
no  proof  of  that  fact,  the  motion  for  a  judgment  of 
nonsuit  should  have  been  allowed.  Whipple  v. 
Michigan  C.  R.  Co.,  143  Mich.  41  (106  N.  W.  690),  was 
an  action  against  a  railroad  for  personal  injuries,  and 
the  complaint,  like  the  complaint  in  this  case  alleged, 
various  acts  of  negligence  on  the  part  of  the  defendant, 
and  concluded  thus : 

''When  on  account  of  the  fault  and  negligence  of  the 
defendant,  as  above  set  forth,  the  tracks  and  rails  of 
the  said  defendant,  on  which  said  train  was  running 
between  the  said  stations  of  Vienna  and  Alexis,  at  the 
place  aforesaid,  spread  out  and  became  out  of  place, 
and  that  by  reason  thereof,  the  said  train  became  de- 
railed while  running  at  a  high  and  excessive  rate  of 
speed,  and  was  then  and  there  wrecked  and  destroyed." 

Counsel  for  the  defendant  in  that  case  made  the  point 
that  the  defendant  makes  here,  and,  commenting 
thereon,  the  court  in  that  case  says : 

''It  is  contended  that,  to  entitle  the  plaintiff  to  re- 
cover under  this  declaration,  it  was  necessary  to  show : 
First,  that  the  cause  of  the  accident  was  the  spread- 
ing of  the  track;  second,  that  the  track  spread  because 
of  the  combination  of  circumstances  averred,  viz,,  that 
the  rails  were  not  fastened  together,  that  they  were 
not  spiked  to  the  ties,  and  that  the  ties  were  decayed 
and  rotten,  and  that  each  element  of  this  combination 
was  due  to  the  negligence  of  the  defendant.  *  *  The 
rule  is  elementary  that,  in  an  action  of  negligence,  it  is 
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sufficient  for  the  plaintiff  to  prove  sufficient  of  the 
substantive  charges  of  negligence  contained  in  his 
declaration  to  make  out  a  liability  in  fact,  although 
negligent  acts  may  be  charged  which  are  not  proven. 
•  *  In  the  present  case,  if  the  rails,  in  fact,  spread 
from  any  of  the  causes  alleged,  negligence  on  the  part 
of  the  defendant  might  be  found,  and  the  fact  that  the 
declaration  alleged  other  causes  which  might  have 
contributed  to  the  spreading  of  the  rails  does  not  result 
in  the  case  being  outside  of  the  allegations. ' ' 

In  this  case,  if  the  accident  was  caused  by  the  cars 
jumping  the  track,  and  the  jumping  the  track  was 
caused  by  any  of  the  negligent  acts  alleged  in  the  com- 
plaint, a  jury  might  properly  find  for  the  plaintiff, 
although  some  of  the  acts  of  negligence  charged  in  the 
complaint,  were  not  proven. 

We  find  that  the  trial  court  erred  in  not  instructing 
the  jury  to  disregard  entirely  the  remarks  made  by 
counsel  for  the  plaintiff,  concerning  the  Southern 
Pacific  Company,  in  stating  the  plaintiff's  case  to  the 
jury,  and  in  overruling  the  objections  of  the  defend- 
ant to  the  questions  asked  by  counsel  for  the  plaintiff, 
on  the  cross-examination  of  Jacob  Jacobson. 

The  judgment  of  the  court  below  is  reversed,  and  a 
new  trial  granted.  Reversed  and  Remanded. 

Mr.  Chief  Justice  McBride,  Mr.  Justice  Moore  and 
Mr.  Justice  Burnett  concur. 
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STOPPENBACK  v.  MULTNOMAH  COUNTY. 

(142  Pac.  832.) 

Oonntles — ^Debts — Constltational  Limitation — 'Tennanent." 

1.  Within  Article  XI,  Section  10  of  the  Constitution,  as  amended 
by  Laws  of  1913,  page  9,  permitting  a  county  to  contract  debts  in 
excess  of  $5,000  to  maintain  permanent  roads  within  the  county,  the 
word  "permanent"  means  continuing  in  the  same  state  or  without 
change  that  destroys  form  or  character,  remaining  unaltered  or  un- 
removed,  abiding,  durable,  fixed,  lasting,  and  continuing,  as  a  perma- 
nent impression. 

Bridges — ^Definition — Cliaracter  as  Highways. 

2.  A  bridge  which  is  open  to  the  entire  community  upon  equal 
terms  is  a  public  structure  spanning  a  hollow  or  extending  across  or 
over  an  artificial  waterway,  and,  when  connecting  common  thorough- 
fares, it  constitutes  a  part  of  the  highways  with  which  it  is  united. 

Connties — ^D«bt8— Oonstltntional  Llniitation — Tennanent.** 

3.  A  public  bridge  is  permanent  within  Article  XI,  Section  10  of 
the  Constitution,  as  amended  (Laws  1913,  p.  9),  permitting  a  county 
to  create  debts  in  excess  of  $5,000  for  permanent  roads,  when  put  up 
with  the  intention  that  it  shall  remain  at  least  until  rendered  useless 
by  decay  or  injury  or  destroyed  by  natural  causes. 

Bridges — Oonstmction — Liability  of  County. 

4.  Under  Article  XI,  Section  10  of  the  Constitution,  as  amended  by 
Laws  of  1913,  page  9,  permitting  a  county  to  create  debts  in  excess  of 
$5,000,  for  permanent  roads  "within  the  county,"  the  amount  of  bonds 
to  be  issued  by  a  county  for  a  boundary  bridge  ought  to  be  such  a 
reasonable  part  of  the  estimated  cost  of  the  bridge  and  approach  as 
the  length  thereof  in  that  county  bears  to  the  length  of  the  continua- 
tion of  like  structures  in  the  adjoining  county. 

Eyldence — JadAclal  Notice — Coast  and  Geodetic  BoxvejB. 

5.  Judicial  notice  will  be  taken  of  United  States  coast  and  geodetic 
surveys. 

[As  to  judicial  notice  of  boundaries,  see  note  in  82  Am.  St.  Bep. 
439.] 

Counties — ^Bonds — Amount — Oonstitational  and  Statutory  Provisions. 

6.  Where  the  United  States  coast  and  geodetic  surveys  show  the 
distance  from  the  boundary  line  between  Oregon  and  Washington  in 
the  Columbia  River  to  the  Washington  bank  to  be  three  tenths  of  a 
mile  and  the  distance  to  the  Oregon  high-water  line  about  a  mile  and 
a  half,  an  issuance  of  bonds  for  $1,250,000  by  the  county  in  Oregon, 
while  the  Washington  County  issues  bonds  for  $500,000,  for  a  bridge, 
would  not  be  beyond  the  just  proportion  of  the  construction  cost 
authorized  to  be  borne  by  Laws  of  1913,  page  255,  nor  violate  Article 
XI,  Section  10  of  the  Constitution,  as  amended  by  Laws  of  1913,  page 
9,  permitting  a  county  to  create  indebtedness  for  permanent  roads 
within  the  county. 
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States — ^Debts — Oonstltatlonal  LlxnitatloiiB. 

7.  Laws  of  1913,  page  701,  authorizing  the  state  to  pay  interest  on 
bonds  to  be  issued  bj  a  county  for  the  erection  of  a  bridge  on  the 
boundary  between  Oregon  and  another  state,  the  bridge  to  be  owned 
by,  and  a  portion  of  the  tolls  collected  to  be  paid  to,  the  state,  does 
not  violate  Article  XI,  Section  8  of  the  Constitution,  providing  that 
the  state  shall  never  assume  the  debts  of  any  county  unless  created 
to  repel  invasion,  suppress  insurrection,  or  defend  the  state  in  war. 

Oountlee — ^Bonds — Statatory  ProvlBlonB. 

8.  Laws  of  1913,  page  701,  authorizing  the  issuance  of  bonds  by  a 
county  for  an  interstate  bridge  and  the  payment  of  interest  by  the 
state,  whi<sh  becomes  the  owner  of  the  bridge  and  assumes  the  man- 
agement and  maintenance  thereof,  is  not  void  as  transferring  a  part  of 
the  burden  from  the  taxpayers  of  the  county  issuing  the  bonds  to  those 
of  other  counties. 

Taxation — ^Power  to  Tax — ^Delegation  to  Ooimty. 

^.  Every  county  is  a  ^uofi-municipal  corporation  to  which  the  power 
to  determine  the  amount  of  tax  to  be  levied  upon  property  within  its 
limits  may  be  delegated. 

Btatutea— Local  or  Special  Laws — Oonstitational  Provisions. 

10.  Article  IV,  Section  23,  subdivision  7  of  the  Constitution,  pro- 
hibiting special  and  local  laws  for  laying,  working,  and  opening  high- 
ways, is  impliedly  repealed  by  Article  XI,  Section  7  of  the  Constituton, 
as  amended  by  Laws  of  1913,  page  8,  prohibiting  the  legislative  assem- 
bly from  creating  any  debt  exceeding  $50,000,  except  for  permanent 
roads,  for  which  the  debt  incurred  shall  not  exceed  2  per  cent  of  the 
assessed  valuation  of  property. 

Taxation — Oonstitational  Provisions— Eiinality  and  Uniformity. 

11.  Laws  of  1913,  page  701,  authorizing  the  issuance  of  bonds  by  a 
county  for  interstate  bridges  and  the  payment  of  interest  and  owner- 
ship and  management  of  the  bridge  by  the  state,  is  not  violative  of 
Article  I,  Section  32,  nor  Article  IX,  Section  1  of  the  Constitution, 
providing  for  equality  and  uniformity  of  taxation. 

Statutes — Constmction — Paii  BdEateria, 

12.  Where  statutes  ■  are  not  repugnant  or  inconsistent  with  each 
other  they  should  be  construed  in  pari  materia,  particularly  when  one 
is  the  complement  of  the  other. 

Bridges — Establishment— Ownersliip  by  State. 

13.  Construing  Laws  of  1913,  pages  255,  701,  relating  to  the  con- 
struction of  interstate  bridges  and  the  issuance  of  bonds  therefor  by  a 
county  in  pari  materia,  a  bridge  so  constructed  will  be  an  interstate 
toll  bridge,  the  title  to  which,  when  completed,  will  vest  in  the  state. 

Oonstitational  Law-Judicial  Powers — ^Policy  of  Legislation. 

14.  Whatever  reason  prompted  the  passage  of  a  statute  or  pre- 
vented the  exercise  of  the  referendum  is  a  legislative  question,  not 
subject  to  inquiry  by  the  judicial  department. 

From  Multnomali :  Thomas  J.  Cleston,  Judge. 
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In  Banc.    Statement  by  Mb.  Justice  Moohb. 

This  is  a  suit  to  enjoin  the  issue  of  county  bonds. 
The  complaint  charges  in  effect  that  the  plaintiff,  T.  N. 
Stoppenback,  is  the  owner  of  taxable  property  in 
Multnomah  County,  Oregon,  and  in  other  counties 
thereof;  that  complying  with  the  provisions  of  Chap- 
ter 349  of  the  General  Laws  of  Oregon  of  1913,  an  elec- 
tion was  held  in  the  county  named,  November  4,  1913, 
at  which  a  majority  of  all  the  votes  polled  upon  the 
subject  was  cast  in  favor  of  issuing  bonds  of  that 
county  in  the  sum  of  $1,250,000,  the  money  obtained 
from  the  sale  of  the  securities  to  be  used  in  construct- 
ing an  approach  to,  and  a  bridge  across,  the  Columbia 
Eiver  on  a  line  from  Portland,  Oregon,  to  Vancouver, 
Washington,  whereupon  an  order  reciting  such  fact 
was  duly  entered,  and  pursuant  thereto  the  defend- 
ants, Multnomah  County,  and  Eufus  C.  Holman,  D.  V. 
Hart,  and  W.  L.  Lightner,  its  commissioners,  unless 
restrained,  will,  without  lawful  authority  and  in  viola- 
tion of  specified  clauses  of  the  state  Constitution,  issue 
and  sell  bonds,  for  the  purpose  specified,  to  plaintiff's 
irreparable  injury,  for  the  redress  of  which  he  has  no 
plain,  adequate,  or  complete  remedy  at  law. 

A  demurrer  to  the  complaint,  on  the  ground  that  it 
did  not  state  facts  sufficient  to  authorize  equitable  in- 
tervention, was  sustained,  and,  the  plaintiff  declining 
further  to  plead,  the  suit  was  dismissed,  and  he  appeals. 

Affibmed. 

For  appellant  there  was  a  brief  over  the  names  of 
Mr.  Elmer  E.  Coovert  and  Messrs.  Winter,  Wilson  <& 
Johnson,  with  an  oral  argument  by  Mr.  John  P. 
Winter. 
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For  respondents  there  was  a  brief  with  oral  argu- 
ments by  Mr.  Walter  H.  Evans,  District  Attorney,  and 
Mr.  Arthur  A.  Murphy,  Deputy  District  Attorney. 

Mr.  Justice  Moobe  delivered  the  opinion  of  the 
court. 

An  act  of  the  legislative  assembly,  filed  in  the  office 
of  the  Secretary  of  State,  February  25,  1913,  declares 
generally  that  when,  under  the  provisions  of  any  law 
of  Oregon  a  bridge  is  constructed  across  the  boundary 
of  this  state  into  an  adjoining  state,  with  public  funds, 
the  Governor  of  Oregon  shall  be  and  become  a  mem- 
ber and  ex  officio  chairman  of  any  official  body  desig- 
nated for  that  purpose,  to  construct,  maintain  and 
operate  such  bridge  and  to  fix  the  tolls  thereon,  but  that 
none  of  the  funds  thus  to  be  provided  shall  be  used  in 
excess  of  the  just  proportion  of  such  construction  and 
operation:  Gen.  Laws  Or.  1913,  c.  145.  Three  days 
after  this  act  was  filed  another  enactment  was  also 
filed  in  the  same  manner  (Gen.  Laws  Or.  1913,  c.  349), 
from  which  latter  statute  excerpts  will  be  taken  as 
follows : 

'*  Bridges  over  rivers  and  bodies  of  water  forming 
interstate  boundaries  are  hereby  declared  and  defined 
to  be  permanent  roads  and  shall  include  approaches 
and  viaducts  leading  thereto":  Section  1. 

**  Counties  are  hereby  authorized  to  borrow  money 
for  the  purpose  of  constructing  interstate  bridges 
and  to  issue  bonds  to  evidence  such  indebtedness": 
Section  2. 

''Whenever  any  county  in  this  state  shall  provide 
for  the  issuance  of  bonds  for  the  construction  of  any 
bridge,  bridge  approach  or  viaduct  to  be  constructed 
to  and  (or)  over  the  boundary  line  of  the  state,  or  to. 
and  (or)  over  any  stream,  river  or  body  of  water  con- 
stituting such  boundary  line,  such  county  shall  be  en- 
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titled  to  deduct  from  the  amount  of  the  taxes  that 
such  county  is  required  by  law  annually  to  collect  and 
pay  over  to  the  state,  *  *  the  amount  of  the  annual 
interest  accruing  from  such  bohds  each  year  thereafter 
during  the  life  of  such  bonds.  For  the  purposes  of 
this  act  the  right,  power  and  authority  of  the  State  of 
Oregon  to  construct  bridges,  viaducts  and  (or)  road- 
ways over  navigable  streams  and  the  beds  thereof,  or 
upon  any  state  lands  is  hereby  granted  and  given  to 
all  the  counties  of  the  state*':  Section  3. 

**Such  county,  after  making  provision  for  such 
boundary  bridge  or  viaduct,  shall  prior  to  the  1st  day 
of  January  each  year  following  the  authorization  of 
such  bond  issue  or  issues,  notify  the  board  of  state  tax 
commissioners  of  such  bond  issue,  and  shall  state  the 
amount  of  bonds,  the  number  and  value  of  the  bonds 
sold  thereunder  and  the  amount  necessary  to  meet  the 
annual  interest  on  such  bonds.  The  said  board  of  state 
tax  commissioners  shall  thereupon  allow  such  deduc- 
tion as  will  cover  such  accruing  interest.  In  con- 
sideration of  such  allowance  and  deduction  for  the 
payment  of  said  annual  interest  upon  said  bonds  as 
herein  provided,  the  title  to  the  said  bridge,  viaduct  or 
roadway,  and  the  full  control  of  the  same,  shall  upon 
completion  of  said  boundary  or  interstate  bridge,  via- 
duct or  roadway  be,  and  become  vested  in  the  State 
of  Oregon;  such  power  of  control  to  be  exercised  on 
behalf  of  the  state  by  the  Railroad  Commission  of 
Oregon ' ' :  Section  4. 

*'Said  bonds  shall  bear  interest  at  a  rate  not  to  ex- 
ceed 6  per  cent  per  annum,  payable  on  the  1st  days  of 
January  and  July,  and  shall  run  not  to  exceed  30 
years  from  the  date  of  the  respective  issuance  thereof. 
They  shall  have  interest  coupons  attached  to  them,  one 
coupon  for  each  interest  payment  that  will  be  made'*: 
Section  16. 

**The  county  court  shall,  at  the  time  of  making  the 
annual  tax  levy  upon  the  previous  year's  assessment, 
levy  a  tax  on  all  the  taxable  property  in  the  county, 
for  the  purpose  of  paying,  and  sufficient  to  pay  the 
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outstanding  bonds  (at  maturity)  and  the  interest  on  all 
outstanding  bonds  for  the  current  year" :  Section  19. 

Considering  the  objections  to  Chapter  349,  supra, 
and  the  proceedings  employed  in  pursuance  of  the 
provisions  of  the  enactment  in  the  order  stated  in  the 
complaint,  it  is  insisted  that  the  issuance  of  bonds  in 
the  sum  proposed  will  create  a  liability  against  and 
impose  a  debt  upon  Multnomah  County  in  excess  of 
$5,000,  and  hence  the  statute  in  question  is  violative 
of  Article  XI,  Section  10  of  the  Constitution  of 
Oregon,  as  amended  November  5, 1912.  The  clause  of 
the  organic  act  referred  to  reads : 

**No  counties  shall  create  any  liabilities  which  shall 
singly  or  in  the  aggregate  with  previous  debts  or  lia- 
bilities exceed  the  sum  of  five  thousand  dollars,  except 
to  suppress  insurrection  or  repel  invasion  or  to  build 
and  maintain  permanent  roads  within  the  county; 
and  debts  for  permanent  roads  shall  be  incurred  only 
on  approval  of  those  voting  on  the  question,  and  shall 
not  either  singly  or  in  the  aggregate  with  previous 
debts  and  liabilities  incurred  for  that  purpose  exceed 
two  per  cent  of  the  assessed  valuation  of  all  the 
property  in  the  county*':  Gen.  Laws  Or.  1913,  p.  9. 

The  complaint  herein  not  having  stated  that  the  pro- 
posed issue  of  $1,250,000  of  bonds  of  Multnomah 
County  will  exceed  the  prescribed  rate  of  the  assessed 
valuation  of  all  the  taxable  property  therein,  it  may 
reasonably  be  inferred  that  such  securities,  if  put 
forth,  will  not  transcend  the  specified  limit.  The  state 
tax  commission  is  required  annually  to  equalize  the 
assessed  valuation  of  the  several  counties  in  Oregon; 
to  combine  the  result  thereof  in  convenient  form,  and 
deliver  a  copy  thereof  to  the  Secretary  of  State,  who 
must  cause  the  same  to  be  printed  and  copies  thereof 
transmitted  to  each  county  assessor  and  clerk:  Sec- 
tion 3641,  L.  0.  L.,  as  amended;  Gen.  Laws  Or.  1913, 
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p.  373.  An  examination  of  the  copy  of  the  table  thus 
compiled  and  printed  shows  that  the  assessed  valua- 
tion of  all  the  property  in  Multnomah  County  for  the 
year  1913,  when  the  issue  of  bonds  was  ratified  by  a 
majority  of  the  votes  cast  at  the  election  held  for  that 
purpose,  was  $341,541,954.76.  The  proposed  issue  of 
gtia5t-municipal  securities  is  therefore  within  the  limit 
prescribed  by  the  organic  act. 

1.  It  will  be  kept  in  mind  that  as  the  debt  thus  pro- 
posed to  be  created  exceeds  the  sum  of  $5,000  it  can 
only  be  incurred  to  build  and  maintain  permanent 
roads  within  the  county :  Article  XI,  Section  10  of  the 
Constitution.  In  explaining  the  signification  of  one 
of  the  qualifying  terms  so  employed  it  has  been  said : 

''The  meaning  of  the  word  'permanent,'  according 
to  the  lexicographers,  is  continuing  in  the  same  state, 
or  without  change  that  destroys  form  or  character,  re- 
maining unaltered  or  unremoved,  abiding,  durable, 
fixed,  lasting,  continuing ;  as  a  permanent  impression ' ' : 
6  Words  and  Phrases,  5310. 

The  definition  thus  given  is  fully  supported  by  the 
cases  there  cited:  Ten  Eyck  v.  Rector,  etc.,  65  Hun, 
194,  198  (20  N.  Y.  Supp.  157) ;  Follmer  v.  Nuckolls 
County,  6  Neb.  204,  212;  Lowell  v.  French,  6  Cush. 
(Mass.)  223,  224. 

2.  A  bridge  which  is  open  to  the  entire  community 
upon  equal  terms  is  a  public  structure,  spanning  a  hol- 
low or  extending  across  or  over  a  natural  or  artificial 
waterway,  and  when  connecting  common  thorough- 
fares it  constitutes  a  part  of  the  highway  with  which 
it  is  united:  Elliott,  Roads  &  S.  (2  ed.),  §  27;  Brand 
V.  Multnomah  County,  38  Or.  79,  94  (60  Pac.  390,  62 
Pac.  209,  84  Am.  St.  Rep.  772,  50  L.  R.  A.  389) ;  Bowers 
v.  Neil,  64  Or.  104, 110  (128  Pac.  433) ;  Cascade  County 
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V.  City  of  Great  Falls,  18  Mont.  537,  540  (46  Pac. 
437). 

3.  A  public  bridge  being  thus  a  part  of  a  road  which 
the  structure  makes  passable,  such  span  and  ap- 
proaches are  permanent,  within  the  meaning  of  the 
Constitution  of  Oregon,  when  they  are  put  up  with 
the  intention  that  they  shall  remain,  at  least,  until  they 
are  rendered  useless  by  decay  or  injured  or  destroyed 
by  natural  causes.  The  bridge  proposed  to  be  built 
is  undoubtedly  a  part  of  a  permanent  road. 

4.  The  phrase  '* within  the  county,"  as  used  in  the 
clause  of  the  organic  act  under  consideration,  evi- 
dently does  not  mean  that  the  entire  highway  must 
be  constructed  wholly  within  the  county,  in  order  to 
justify  the  issue  of  bonds  to  aid  in  its  building  and 
maintenance.  The  exception  to  the  limit  of  a  county's 
indebtedness  which  was  authorized  by  an  amendment 
of  the  Constitution  was  a  recognition  by  a  majority 
of  the  qualified  voters  of  Oregon  of  the  urgent  need 
of  better  roads  to  secure  which  county  bonds  may  be 
issued  not  exceeding  a  specified  amount,  thereby  plac- 
ing upon  taxable  property  of  a  political  subdivision 
of  the  state  a  burden  which  was  supposed  would  be 
incurred  for  a  laudable  purpose.  It  is  believed  by 
many  persons  that  the  condition  of  highways  afiFords 
a  fair  index  to  the  interest  taken  by  the  public  in  the 
general  welfare  of  a  community,  and  that  when  rural 
roads  are  so  improved  as,  at  all  seasons,  to  be  rea- 
sonably fit  for  travel  and  the  provident  hauling  of 
commodities  to  market,  the  development  of  the  country 
will  keep  pace  with  such  improvement.  The  better- 
ment of  a  country  road  is  not  usually  considered  such 
an  improvement  of  the  highway  that  the  cost  of  build- 
ing and  maintaining  it  may  be  assessed  upon  the  abut- 
ting property,  but  the  expenses  incurred  therefor  are 
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ordinarily  borne  by  and  distributed  over  larger  dis- 
tricts and  collected  as  other  taxes  for  county  purposes. 
Some  enthusiasts,  however,  suppose  that  the  business 
in  which  they  are  engaged  would  be  enhanced  and  the 
value  of  their  property  increased  by  building  at  public 
expense  fine  roads.  To  repress  that  confidence  and 
to  limit  the  area  of  taxing  district  for  such  purposes, 
the  amendment  of  the  organic  act  confines  the  activities 
of  this  class  of  persons  to  the  boundary  of  the  county 
in  which  they  are  interested,  but  it  does  not  inhibit  the 
continuation  of  the  highway  by  another  county.  When 
the  boundary  of  a  county  is  not  in  a  river  or  other 
body  of  water,  and  is  crossed  by  a  permanent  road, 
consisting  of  a  cut  or  a  fill  of  earth  or  composed  of 
other  material,  it  is  possible  to  compute  the  cost  thereof 
up  to  such  dividing  line  with  reasonable  certainty. 
Where,  however,  the  boundary,  as  in  the  case  at  bar, 
is  the  middle  channel  of  a  great  navigable  river,  the 
cost  of  building  a  permanent  interstate  bridge  to  such 
limit  cannot  accurately  be  determined  until  the  struc- 
ture is  completed.  This  being  so,  the  amount  of  bonds 
to  be  issued  by  Multnomah  County  ought  to  be  such 
a  reasonable  part  of  the  estimated  cost  of  the  bridge 
and  approach  as  the  combined  length  thereof  in  that 
county  bears  to  the  longitudinal  dimensions  of  a  con- 
tinuation of  like  structures  to  be  built  in  Clarke  County, 
Washington.  It  appears  that  the  board  of  county  com- 
missioners of  that  county,  pursuant  to  legislative  au- 
thority and  a  majority  vote  of  the  electors,  determined 
to  aid  in  the  building  of  the  bridge,  and  for  that  pur- 
pose had  incurred  a  bonded  indebtedness  of  $500,000 
which  issue  of  securities  has  been  approved :  Rands  v. 
Clarke  County  (Wash.),  139  Pac.  1090. 

5,  6.  Judicial  notice  will  be  taken  of  United  States 
coast  and  geodetic  surveys:  Van  Dusen  Inv.  Co.  v. 
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Western  Fishing  Co.,  63  Or.  7,  17  (124  Pac.  677,  126 
Pac.  604).  An  examination  of  a  topographical  map, 
of  the  edition  of  July,  1905,  representing  a  part  of 
such  survey  of  the  Columbia  River  which  will  be 
crossed  by  the  proposed  bridge,  disclosed  that  accord- 
ing to  the  scale  thus  given,  the  distance  from  Van- 
couver, Washington,  to  the  boundary  line  as  indicated 
on  the  plat  is  about  three  tenths  of  a  mile,  and  about 
the  same  distance  from  such  middle  channel  as  there 
represented  to  the  left  bank  of  that  stream  at  low 
water,  from  which  latter  line  to  that  of  high  water  is 
about  a  mile  and  a  half.  Multnomah  County  will  be 
obliged  to  construct  an  approach  over  the  land  be- 
tween the  lines  of  high  and  low  water  at  the  place  in- 
dicated, and  also  to  extend  the  bridge  to  the  boundary, 
to  complete  which  a  permanent  road  will  thus  be  built 
within  the  county,  and  hence  the  issue  of  bonds  in  the 
sum  named  would  not  be  beyond  the  just  proportion 
of  such  construction  cost  (Chapter  145,  Gen.  Laws  Or. 
1913),  or  violate  Article  XI,  Section  10,  of  the  Con- 
stitution of  this  state. 

7.  It  is  contended  that  the  interest  which  will  ac- 
crue on  the  bonds  when  issued,  the  payment  of  which, 
in  effect,  must  be  borne  by  the  state,  shows  that  Chap- 
ter 349  of  the  General  Laws  of  Oregon  of  1913,  which 
attempts  to  impose  such  an  obligation,  violates  Article 
XI,  Section  8,  of  the  Constitution  of  Oregon.  That 
clause  reads: 

'*The  state  shall  never  assume  the  debts  of  any 
county,  town,  or  other  corporation  whatever,  unless 
such  debts  shall  have  been  created  to  repel  invasion, 
suppress  insurrection,  or  defend  the  .state  in  war." 

This  provision  of  the  fundamental  law  evidently  re- 
lates to  a  class  of  debts  in  contracting  which  the  state 
originally  takes  no  part.    Such  conclusion  seems  ap- 
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parent  from  the  fact  that  debts  created  by  a  municipal 
corporation  to  preserve  public  tranquillity  and  to  pro- 
tect the  lives  and  property  of  its  citizens  are  excepted 
from  the  operation  of  the  inhibition.  It  is  the  duty 
of  a  state  to  maintain  order  and  thus  to  conserve  the 
inalienable  right  of  all  its  citizens  to  life,  liberty  and 
the  acquisition  of  property.  When  that  right  is  in- 
vaded in  any  county,  town  or  municipal  corporation, 
self-preservation  of  the  political  entity  demands  of  its 
officers  and  citizens  an  immediate  exercise  of  such  rea- 
sonable local  force  as  will  be  sufficient  to  restore  public 
peace,  and  the  coercion  employed  is  usually  resorted  to 
and  debts  incurred  therefor  before  the  state  generally 
intervenes.  As  the  obligation  in  this  respect  origi- 
nally rests  upon  the  state,  the  clause  of  the  organic 
act  last  referred  to  permits  the  legislative  assembly 
to  reimburse  the  county,  town,  etc.,  or  to  assume  the 
debts  that  have  been  thus  previously  incurred.  As 
the  obligation  was  not  previously  created  by  Multno- 
mah County  or  incurred  without  legislative  consent, 
Chapter  349  of  the  General  Laws  of  Oregon  of  1913 
does  not,  in  any  manner,  trench  upon  Article  XI, 
Section  8,  of  the  Constitution  of  Oregon. 

8.  It  is  maintained  that  the  attempt  to  issue  the 
bonds  in  question  and  to  impose  upon  the  state  the 
obligation  annually  to  pay  the  interest  accruing 
thereon,  to  become  the  owner  of  the  bridge  when  built, 
and  to  assume  the  management  and  maintenance 
thereof  is  an  endeavor  to  transfer  a  part  of  the  burden 
from  the  taxpayers  of  Multnomah  County  to  those  of 
the  other  counties  in  Oregon,  thereby  rendering  the 
act  under  consideration  inoperative  and  void  in  this 
respect. 

In  support  of  the  legal  principle  invoked,  the  decision 
rendered  in  Simon  v.  Northup,  27  Or.  487,  502  (40  Pac. 
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560,  30  L.  R.  A.  171),  is  relied  upon.  In  that  case  an 
act  of  the  legislative  assembly  authorized  the  City  of 
Portland,  by  an  issue  of  bonds,  to  acquire  certain 
bridges  and  ferries  then  in  operation,  and  to  turn  them 
over  to  Multnomah  County,  which  gt^a^i-municipal  cor- 
poration thereafter  was  to  supervise,  manage,  and  con- 
trol them  as  free  bridges  and  ferries.  The  act  referred 
to  required  that  county,  which  included  the  City  of 
Portland,  to  pay  the  interest  as  it  accrued  on  the 
bonds,  and  also  to  create  a  sinking  fund  for  their  re- 
tirement. The  act  further  provided  that  the  bonds 
to  be  issued  for  such  purpose  and  the  interest  thereon 
should  be  binding  obligations  against  the  city,  in  case 
the  county  failed  or  neglected  to  comply  with  the  pro- 
visions of  the  enactment.  The  county  having  refused 
to  perform  any  part  of  the  duty  thus  undertaken  to 
be  imposed,  proceedings  were  instituted  against  it  to 
enforce  the  execution  of  the  asserted  duty,  and  it  was 
held  that  such  part  of  the  act  could  not  be  sustained 
in  that  it  was  an  attempt  to  compel  one  corporation 
to  discharge  the  debt  of  another  for  the  payment  of 
which  no  equitable  or  moral  obligation  existed.  In 
that  case  toll  bridges  and  ferries  were  in  use,  whereby 
the  Willamette  River  could  be  crossed  by  persons  who 
paid  the  reasonable  charges  demanded  therefor,  when 
the  act  was  passed  to  make  such  means  of  crossing 
such  stream  free.  To  effectuate  that  purpose  the  state, 
in  the  first  instance,  could  probably  have  required 
Multnomah  County  to  perform  that  duty  unless  the 
debt  thereby  created  exceeded  the  limit  prescribed  by 
the  fundamental  law,  but,  having  directed  that  the 
obligation  to  furnish  free  passage  should  be  primarily 
discharged  by  the  city,  which  complied  therewith,  the 
public  was  thereby  accommodated,  and  the  debt  in- 
I'urred  therefor  having  already  been  created,  the  bur- 
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den  could  not  thereafter  be  shifted  to  another  public 
corporation. 

In  the  case  at  bar  the  public  is  not  now  supplied  with 
a  bridge  which  can  be  used  by  any  and  all  persons 
without  restriction  as  to  the  vehicle  employed  for  that 
purpose,  at  the  place  where  the  contemplated  structure 
is  proposed  to  be  built,  and,  this  being  so,  the  case  cited 
is  not  controlling  herein.  The  authority  of  the  state 
to  receive  a  proportionate  share  of  the  tolls  to  be 
obtained  from  the  use  of  the  bridge,  as  hereinafter 
referred  to,  affords  a  sufficient  consideration  for  a 
transfer  of  the  title  to  the  structure  when  completed, 
and  creates  an  equitable  and  moral  obligation  for  a 
transfer  of  a  part  of  the  debt. 

9.  It  is  argued  that  the  act  authorizing  the  issue  of 
county  bonds  is  unconstitutional  and  void,  in  that  it 
attempts  to  delegate  to  the  county  taking  advantage 
thereof  power  to  impose  a  burden  on  all  taxable  prop- 
erty in  the  state,  whereby  the  qualified  electors  of 
such  county  are  given  the  privilege  of  determining 
the  amount  of  such  bonds,  which  advantage  is  not 
participated  in  by  the  legislature,  or  enjoyed  by  the 
voters  in  other  counties  of  the  state. 

In  support  of  the  doctrine  thus  asserted,  attention 
is  called  to  the  case  of  Van  Cleve  v.  Passaic  Valley 
Sewerage  Commrs.,  71  N.  J.  Law,  574  (60  Atl.  214, 
108  Am.  St.  Rep.  754),  where  it  was  held  that  the  legis- 
lature was  powerless  to  delegate  to  anybody,  not  hav- 
ing governmental  functions,  the  authority  to  determine 
the  amount  to  be  raised  by  taxation.  The  authority 
to  tax,  like  an  exercise  of  a  measure  of  the  police  power, 
can  be  delegated  only  to  a  municipal  or  a  quasi-mum- 
cipal  corporation.  Every  county  in  Oregon,  as  a 
political  subdivision  thereof,  is  a  quasi-mumci^al  cor- 
poration, and  as  such  the  power  to  determine  the 
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amount  of  tax  to  be  levied  on  all  property  within  its 
limits  may  be  delegated  to  and  exercised  by  such  polite 
ical  entity.  This  legal  principle  is  well  sustained  by 
decisions  of  other  courts :  Mayor  etc.  of  Baltimore  v. 
State,  15  Md.  376  (74  Am.  Dec.  572,  594) ;  Whiting  v. 
Town  of  West  Point,  88  Va.  905  (14  S.  E.  698,  29  Am. 
St.  Rep.  750,  15  L.  R.  A.  860) ;  State  v.  Mayor  etc.  of 
Des  Moines,  103  Iowa,  76  (72  N.  W.  639,  64  Am.  St. 
Rep.  157,  39  L.  R.  A.  285) ;  State  ex  rel  v.  Ashbrook, 
154  Mo.  375  (55  S.  W.  627,  77  Am.  St.  Rep.  765,  48 
L.  R.  A.  265). 

10.  As  a  part  of  the  construction  and  maintenance 
of  public  highways  the  duty  to  build  and  keep  up 
thereon  bridges  and  adequate  approaches  primarily 
rests  with  a  state  which,  unless  expressly  prohibited 
by  its  Constitution,  may  itself  perform  the  obligation 
or  commit  the  execution  thereof  to  a  public  corpora- 
tion: Cooley,  Con.  Lim.  (7  ed.),  860;  Bank  of  Idaho  v. 
Malheur  County,  30  Or.  420  (45  Pac.  781,  35  L.  R.  A. 
141) ;  Yocum  v.  City  of  Sheridan,  68  Or.  232  (137  Pac. 
222).  It  was  formerly  held  that  any  act  of  the  legis- 
lative assembly,  appropriating  money  to  be  used  in 
any  county  of  this  state,  to  build  a  public  road  was 
a  special  and  local  law  for  laying,  working  and  open- 
ing highways,  and  therefore  violative  of  Article  IV, 
Section  23,  subdivision  7,  of  the  state  Constitution: 
Maxwell  v.  Tillamook  County,  20  Or.  495  (26  Pac.  803) ; 
Sears  v.  Steel,  State  Treasurer,  55  Or.  544  (107  Pac. 
3).  Since  these  cases  were  decided,  and  evidently  to 
overturn  the  effect  thereof.  Article  XI,  Section  7  of 
the  Constitution  of  this  state  has  been  amended  so 
as  to  read: 

''The  legislative  assembly  shall  not  lend  the  credit 
of  the  state  nor  in  any  manner  create  any  debt  or 
liabilities  which  shall  singly  or  in  the  aggregate  with 
previous  debts  or  liabilities  exceed  the  sum  of  fifty 
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thousand  dollars,  except  in  case  of  war  or  to  repel 
invasion  or  suppress  insurrection  or  to  build  and 
maintain  permanent  roads;  and  the  legislative  as- 
sembly shall  not  lend  the  credit  of  the  state  nor  in  any 
manner  create  any  debt  or  liabilities  to  build  and 
maintain  permanent  roads  which  shall  singly  or  in  the 
aggregate  with  previous  debts  or  liabilities  incurred 
for  that  purpose  exceed  2  per  cent  of  the  assessed 
valuation  of  all  the  property  in  the  state;  and  every 
contract  of  indebtedness  entered  into  or  assumed  by 
or  on  behalf  of  the  state  in  violation  of  the  provisions 
of  this  section  shall  be  void  and  of  no  effect'^:  Gen. 
Laws  Or.  1913,  p.  8. 

The  reason  for  invoking  the  provisions  of  Article 
IV,  Section  23,  subdivision  7,  of  the  organic  law  to 
defeat  legislative  appropriations  to  build  public  roads 
need  not  now  be  mentioned,  for  they  have  been  set 
forth  in  former  opinions :  Allen  v.  Hirsch,  8  Or.  412, 
425;  Sears  v.  Steel,  State  Treasurer,  55  Or.  544,  552 
(107  Pac.  3).  .  Whatever  ground  may  have  been  as- 
signed for  the  conclusion  thus  reached  is  unimportant 
for  the  subdivision  of  the  section  of  the  Constitution 
referred  to  as  a  basis  therefor  was  impliedly  repealed 
by  the  amendment  of  Article  XI,  Section  7  of  the  Con- 
stitution. 

The  qualified  electors  of  Oregon  were  not  deprived 
of  their  right  to  challenge  the  policy  evidenced  by 
Chapter  349  of  the  General  Laws  of  Oregon  of  1913, 
for  they  had  an  opportunity,  within  a  stated  time  after 
the  passage  of  that  act,  to  invoke  an  exercise  of  the 
referendum  power  reserved  to  them  to  defeat  the 
measure :  Article  IV,  Section  1,  Constitution  of  Oregon. 
Not  having  done  so,  it  must  be  presumed  that  not  5 
per  cent  of  the  legal  voters  of  the  state  were  opposed 
to  such  enactment.  By  the  terms  of  that  statute  the 
state  constantly  offers  to  every  county  in  Oregon, 
bordering  on  the  Columbia  River  or  on  the  Snake,  to 
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pay  the  interest  on  all  bonds  that  such  county,  by  a 
majority  vote  of  its  qualified  electors,  may  determine 
necessary  to  be  issued,  in  order  to  aid  in  building  in- 
terstate bridges  within  its  borders.  Such  offer  is 
legitimate,  and  is  justified  by  the  fact  that  the  primary 
duty  of  the  state  is  to  build  such  bridges,  as  a  part 
of  its  highways,  and  when  a  county  accepts  the  pro- 
posal, the  sovereign  is  thereby  relieved  from  a  part  of 
its  original  obligation. 

Whether  or  not  the  plaintiff  is  a  resident  of  and 
legal  voter  in  Multnomah  County,  Oregon,  or  in  any 
other  county  of  the  state,  does  not  appear  from  the 
complaint  herein.  His  taxable  property  in  Multno- 
mah County,  however,  is  presumed  to  be  specially 
benefited  by  the  building  of  the  interstate  bridge,  and 
for  that  reason  it  is  just  and  proper  that  such  prop- 
erty should  be  burdened  with  its  ratable  share  of  the 
amount  of  the  bonds  to  be  issued. 

11.  All  the  taxable  property  of  a  state  is  presumed 
to  be  generally  benefited  by  the  making  of  public  im- 
provements therein,  and  hence  in  the  case  at  bar  such 
property  may  properly  be  burdened  with  its  propor- 
tionate share  of  the  interest  which  will  accrue  on  such 
bonds.  The  taxes  to  be  imposed  for  the  payment  of 
such  interest  will  be  equal  and  uniform  throughout 
the  entire  state.  In  Multnomah  County,  however,  all 
taxable  property  must  bear  the  additional  incumbrance 
as  equitable  security  for  the  payment  of  the  principal 
of  the  bonds,  but  since  such  property  will  presump- 
tively receive  a  greater  advantage  from  the  building 
of  the  bridge  than  property  in  any  other  county,  it  is 
just  and  equitable  that  a  greater  liability  should  be 
incurred.  In  the  several  taxing  districts,  though  one 
necessarily  includes  the  other,  there  is  an  equality  of 
burden  and  a  uniformity  of  privilege,  and  therefore 
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the  rate  of  taxation  does  not  violate  Article  I,  Section 
32,  or  Article  IX,  Section  1,  of  the  state  Constitution. 

12.  Where  statutes  are  not  repugnant  to  or  incon- 
sistent with  each  other  they  should  be  construed  in 
pari  materia:  McLaughlin  v.  Hoover,  1  Or.  32;  Winter 
V.  Norton,  1  Or.  43;  Miller  v.  Tobin,  16  Or.  540,  556  (16 
Pac.  161);  Smith  v.  Kelly,  24  Or.  464  (33  Pac.  642). 
This  rule  is  particularly  applicable  when  in  the  case 
of  two  enactments  one  is  the  complement  of  the  other, 
as  in  the  case  at  bar:  Barring er  v.  Loder^  47  Or.  223 
(81  Pac.  778). 

13.  Thus  interpreting  Chapter  145  of  the  General 
Laws  of  Oregon  of  1913  with  Chapter  349  thereof,  the 
structure  to  be  erected  across  the  Columbia  River  will 
be  an  interstate  toll  bridge,  the  title  to  which,  when 
completed,  will  vest  in  the  state.  It  is  possible  that 
the  legislative  assembly  reasonably  supposed  that  the 
share  of  tolls  to  which  the  state  would  be  entitled  to 
collect  from  persons  and  the  owners  of  property  cross- 
ing such  a  bridge  would  be  sufficient  to  meet  the  install- 
ments of  interest  as  they  severally  matured,  and  also 
to  pay  the  expenses  of  maintaining  the  structure,  and 
for  this  reason  the  referendum  was  not  invoked  as  to 
the  latter  enactment. 

14.  Whatever  reason  prompted  the  passage  of  the 
statute  or  prevented  an  exercise  of  the  referendum 
power  with  respect  thereto  are  legislative  questions, 
and  not  subject  to  inquiry  by  the  judicial  department, 
the  duties  of  which  are  limited  to  a  consideration  of 
the  fundamental  law  involved.  Believing  that  the  act, 
authorizing  the  issue  of  the  bonds,  is  not  vulnerable  on 
any  constitutional  ground,  no  error  was  committed  in 
sustaining  the  demurrer  to  the  complaint. 

It  follows  that  the  decree  should  be  affirmed,  and  it 
is  so  ordered.  Affibmed. 

Mr.  Justice  Burnett  dissents. 
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The  order  from  which  this  appeal  is  taken  is  not  an 
appealable  one,  and  the  motion  to  dismiss  must  be 
sustained.  Appeal  Dismissed. 


Argued  March  10,  reversed  March  24,  rehearing  denied  July  21,  1914. 

MILLER  V.  CUNNINGHAM. 

(139  Pac.  927.) 

Pleading—Aiuwer — Bnfflciency  of  Denial. 

1.  A  denial  in  the  answer  of  specific  paragraphs  of  the  complaint 
by  number  is  sufficient;  no  special  form  of  expression  being  neeesaary 
so  long  as  the  matter  denied  is  definite  and  certain. 

Pleading— -Demurrer — Pleading  Gk>od  in  Part. 

2.  Where  an  answer  by  denial  puts  in  issue  matters  necessary  for 
plaintiff  to  prove  to  entitle  him  to  recover,  and  pleads  further  matter 
as  a  separate  defense,  a  demurrer  to  the  answer  as  a  whole  should  be 
overruled. 

From  Multnomah :  William  N.  Gatens,  Judge. 

This  is  an  action  by  W.  S.  Miller  against  A.  A. 
Cunningham  and  G.  W.  Gray,  partners  under  the  firm 
name  of  Cunningham  &  Gray.  The  facts  are  set  forth 
in  the  opinion  of  the  court  and  need  not  be  repeated 
in  this  statement.  From  a  judgment  rendered  in  the 
lower  court  after  sustaining  a  demurrer  to  defend- 
ant's answer,  defendants  appeal. 

Reversed.     Beheabing  Denied. 

For  appellants  there  was  a  brief  with  oral  argu- 
ments by  Mr.  James  N.  Davis  and  Mr.  William  W. 
Dugan,  Jr. 

For  respondent  there  was  a  brief  over  the  names  of 
Mr.  Franklin  F.  Korell  and  Messrs.  Bronaugh  d 
Bronaugh,  with  oral  arguments  by  Mr.  Earl  C.  Bro- 
naugh and  Mr.  KoreU. 
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Department  2.  Mr.  Justice  McNary  delivered  the 
opinion  of  the  court. 

There  was  filed  by  plaintiff  in  the  District  Court  of 
Multnomah  County  on  June  9,  1913,  a  complaint 
wherein  it  was  charged  that  plaintiff  was  employed  by 
defendants  to  obtain  a  contract  from  one  J.  C.  Friendly 
for  the  sale  of  certain  lots  in  the  City  of  Portland,  and 
for  so  doing  plaintiff  was  to  receive  $225.  Further 
it  is  alleged  that  the  contract  was  fully  performed  on 
the  part  of  plaintiff.  Within  the  time  legally  allotted, 
defendant  A.  A.  Cunningham  appeared  by  answer  and 
admitted  the  first  paragraph  of  the  complaint,  which 
was  to  the  effect  that  the  defendants  herein  were  part- 
ners, but  denied  **  paragraphs  2,  3,  and  4  of  the  com- 
plaint,'*  which  paragraphs  contain  the  substantial 
ground  of  the  action,  and  further  alleged  in  extenso 
matters  claimed  to  be  a  further  and  separate  defense. 
A  replication  containing  a  general  denial  was  filed  to 
the  answer.  On  July  14, 1913,  the  case  was  tried  result- 
ing in  a  judgment  for  plaintiff.  An  appeal  was  per- 
fected to  the  Circuit  Court  on  August  6,  1913.  A  few 
weeks  later  plaintiff  filed  a  demurrer  to  the  answer 
upon  the  ground  that  it  did  not  state  facts  sufficient  to 
constitute  a  defense.  The  learned  circuit  judge  on  the 
8th  day  of  October,  1913,  sustained  the  demurrer,  and, 
upon  motion  of  counsel  for  plaintiff,  entered  judgment 
upon  the  pleadings  in  favor  of  plaintiff  for  the  sum 
sought  to  be  recovered. 

As  to  what  an  answer  shall  contain,  the  code  of  this 
state,  at  Section  73,  L.  0.  L.,  says:  " (1)  A  general  or 
specific  denial  of  each  material  allegation  of  the  com- 
plaint controverted  by  the  defendant,  or  of  any  knowl- 
edge or  information  thereof  sufficient  to  form  a  belief ; 
provided,  however,  that  nothing  can  be  proved  under 
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a  general  denial  that  could  not  be  proved  under  a 
specific  denial  of  the  same  allegation  or  allegations. 
(2)  A  statement  of  any  new  matter  constituting  a  de- 
fense or  counterclaim,  in  ordinary  and  concise  lan- 
guage, without  repetition.'^  Referring  to  the  func- 
tions of  a  demurrer,  we  quote  from  Section  69,  L.  0.  L. : 
**The  demurrer  shall  distinctly  specify  the  grounds  of 
objection  to  the  complaint;  unless  it  does  so,  it  may 
be  disregarded.  It  may  be  taken  to  the  whole  com- 
plaint, or  to  any  of  the  alleged  causes  of  action  stated 
therein.  * ' 

First,  it  will  be  observed  that  the  demurrer  attacks 
the  whole  answer,  and  not  the  matters  therein  alleged 
and  denominated  a  further  and  separate  defense.  Sec- 
ond, it  appears  that  the  answer  contains  general  de- 
nials of  certain  paragraphs.  On  the  one  part,  it  is 
argued  that  a  defense  containing  denials  is  not  demur- 
rable. On  the  other  part,  it  is  insisted  that  a  denial  is 
not  suflScient  when  it  merely  refers  to  specific  para- 
graphs, but  that  the  denial  must  go  further  and  include 
the  allegations  therein  contained. 

1.  There  may  be  some  authority  for  holding  a  denial 
insufficient  in  law  that  simply  refers  to  specific  para- 
graphs by  number ;  but  we  are  not  in  accord  with  this 
rule,  which  seems  to  be  unsupported  by  reason.  The 
pleader  is  required  to  do  no  more  than  unequivocally 
to  inform  his  adversary  of  the  matters  denied.  No 
special  form  of  expression  is  necessary  so  long  as 
the  matter  denied  is  definite  and  certain.  A  statement 
in  the  answer,  specifically  denying  a  particular  num- 
bered paragraph  of  the  complaint,  is  a  good  denial  of 
that  paragraph.  No  value  is  imparted  to  the  denial 
to  say,  in  addition  to  denying  the  paragraph;  that  the 
allegations  therein  contained  are  denied  when  a  para- 
graph is  numbered  and  complete  in  itself.     It  seems 
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clear  to  us  that  this  view  is  in  accordance  with  the 
spirit  of  the  rule  requiring  liberality  in  the  construc- 
tion of  pleadings  under  the  reformed  system  of  judicial 
procedure:  Fleming  v.  Supreme  Council,  32  App.  Div. 
231  (52  N.  Y.  Supp.  1001). 

2.  Concluding  that  the  denials  of  the  answer  are 
sufficient,  it  was  error  for  the  court  to  sustain  the 
demurrer  to  the  whole  pleading,  because  the  denials 
put  in  issue  matters  necessary  for  the  plaintiff  to 
prove  in  order  to  be  entitled  to  recover :  Interstate  Ry. 
Co.  v.  Missouri  River  &  C.  R.  Co.,  251  Mo.  707  (158 
S.  W.  349) ;  Fidelity  Ins.  Co.  v.  Sadau  (Tex.),  159 
S.  W.  137;  Toby  v.  Ferguson,  3  Or.  28;  Torrence  v. 
Strong,  4  Or.  45. 

We  conclude  that  the  judgment  of  the  Circuit  Court 
must  be  reversed,  and  the  cause  remanded  for  such 
other  proceedings  as  may  be,  deemed  advisable,  not 
inconsistent  with  this  opinion. 

Bevebsed.    Eeheabino  Denied. 

Mr.  Chief  Justice  McBride,  Mb.  Justice  Bean  and 
Mb.  Justice  Eakin  concur. 


liotion  to  diflmiss  appeal  denied  December  16,  1913. 
Argaed  on  the  merits  July  6,  affirmed  July  21,  1914. 

CHAMBEES  v.  EVEEDING  &  FAEEELL. 

(136  Pae.  885;  143  Pae.  616.) 

Appeal  and  Error — ^Proceedings  to  Transfer  Oanse — ^Undertaking. 

1.  Under  Section  550,  snbdi visions  2-4,  L.  O.  L.,  requiring  an  under- 
taking on  appeal,  and,  on  exception,  the  justification  of  sureties,  and 
providing  that  when  a  party  in  good  faith  gives  notice  of  appeal  and 
thereafter  omits,  through  mistake,  to  do  any  other  act  (including  the 
filing  of  an  undertaking),  the  court  may  permit  performance  on  such 
terms  as  may  be  just,  the  trial  court  may,  with  or  without  hearing, 
permit  appellant  to  substitute  a  new  undertaking  when  the  suretiei 
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on  the  original,  after  exception,  fail  to  justify,  provided  no  bad  tnith 
can  be  charged  against  appellant. 

Appeal  and  Error — ^Proceedings  to  Transfer  Oanse— Undertaking. 

2.  Permitting  an  appellant  to  substitute  a  new  bond  when  the 
sureties  on  the  original  bond  fail  to  justify  does  not  infringe  respond- 
ent's  right  to  except  to  the  sufficiency  of  the  new  bond. 

Master  and  Servant — ^Injuries  to  Servant — Duty  of  Master. 

3.  A  servant  is  not  entitled  to  recover  from  his  employers  damages 
for  injuries,  unless  they  were  guilty  of  negligence  and  this  negligence 
was  the  proximate  cause  of  his  injuries. 

Negligence— Elements — "Actionable  Negligence."* 

4.  To  give  a  cause  of  action  for  negligence,  there  must  be  a  legal 
duty  to  use  care,  a  breach  of  the  duty,  and  damage  to  the  plaintiff, 
and  the  damage  must  be  the  effect  of  the  breach  of  legal  duty. 

Master  and  Servant— Injury  to  Servant— Place  to  Work. 

5.  It  is  the  duty  of  an  employer  to  use  reasonable  care  to  provide 
a  reasonably  safe  place  for  his  employees  to  work. 

Master  and  Servant — ^Injuries  to  Servant — ^Action — ^Evidence. 

6.  In  an  action  for  injuries  to  a  servant,  evidence  held  to  show  that 
timber  cut  on  a  hillside  and  kept  in  position  by  props  was  left  in  a 
reasonably  safe  position,  except  for  the  effect  of  the  fire  which  de- 
stroyed the  props. 

Master  and  Servant— Injury  to  Servant — ^Proximate  Oanse. 

7.  Where  fire  from  the  opposite  side  of  a  hill  on  which  plaintiff  was 
working  destroyed  props  holding  timber  in  position  on  the  hillside,  and 
permitted  logs  to  roll  down  and  injure  plaintiff,  the  fire,  and  not  the 
cutting  of  the  timber,  was  the  proximate  cause  of  plaintiff's  injury. 

Damages — 'Trozlmate  Damage.** 

8.  Proximate  damages  are  such  as  are  the  ordinary  and  natural 
result  of  the  omission  or  negligence  complained  of,  and  are  usual  and 
might  have  been  reasonably  expected  to  occur. 

[As  to  proximate  and  remote  causes,  see  note  in  36  Am.  St.  Rep. 
807.  As  to  respective  functions  of  court  and  jury  on  question  of 
proximate  cause,  see  note  in  Ann.  Gas.  1913B,  351.] 

Damages — Elements  of  Compensation — "Remote  Damages." 

9.  "Remote  damages"  are  such  as  are  the  unusual  and  unexpected 
result,  not  reasonably  to  be  anticipated  from  an  unusual  or  accidental 
combination  of  circumstances,  or  a  result  over  which  the  negligent 
party  has  no  control. 

From  Multnomah:  George  N.  Davis,  Judge. 

This  is  an  action  by  George  Chambers  against  the 
Everding  &  Farrell  Company,  a  corporation,  the  C. 
C.  Masten  Logging  Company,  a  corporation,  C.  C. 
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Hasten  and  T.  G.  Farrell  to  recover  damages  for  per- 
sonal injuries.  From  a  judgment  for  defendants, 
plaintiff  appeals.  Bespondents  file  motion  to  dismiss 
appeal.  Disallowed. 

Mr.  C.  A.  Bell  and  Mr.  Charles  W.  Fulton,  for  the 
motion. 

Mr.  Arthur  I.  Moulton,  contra. 

Department  2.  Mb.  Justice  McNaby  delivered  the 
opinion  of  the  court. 

This  is  a  motion  to  dismiss  an  appeal  for  alleged 
nonconformity  with  certain  rules  of  practice  and  statu- 
tory requirements  in  respect  to  the  filing  of  an  under- 
taking. On  July  8,  1913,  appellant  served  upon  re- 
spondents an  undertaking  on  appeal.  Four  days  later, 
respondents  filed  exceptions  to  the  suflSciency  of  the 
sureties  on  the  undertaking.  On  the  same  day,  the 
court  made  an  order  setting  July  20th  as  the  time  in 
which  the  sureties  should  appear  and  justify.  On  the 
18th  day  of  the  month,  appellant  filed  with  the  clerk 
and  served  upon  respondents  a  motion  for  an  order 
permitting  substitution  of  a  new  undertaking  with  the 
American  Surety  Company  as  surety,  together  with  a 
copy  of  the  undertaking.  Supporting  the  motion  was 
an  affidavit  of  appellant  to  the  effect  that  the  sureties 
on  the  original  undertaking  were  residents  of  an 
adjoining  county  engaged  in  the  duties  of  their  em- 
ployment and  for  that  reason  refused  to  appear  before 
the  court  and  submit  to  an  examination  touching  their 
qualifications  as  sureties ;  that  great  diligence  had  been 
exercised  to  procure  the  attendance  of  the  sureties; 
and  that  no  means  were  available  to  coerce  the  sureties 
to  present  themselves  for  examination.  The  day  fol- 
lowing, the  court  upon  an  ex  parte  hearing  entered  an 
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order    permitting    appellant    to    file    the    substitute 
undertaking. 

1.  Respondents'  counsel  urged  with  much  zest  that 
appellant  has  quite  disregarded  the  provisions  of  Sec- 
tion 550,  subdivisions  2  and  3,  L.  0.  L. : 

^  *  *  Within  ten  days  from  the  giving  of  notice  or  ser- 
vice of  notice  of  the  appeal,  the  appellant  shall  cause 
to  be  served  on  the  adverse  party  or  his  attorney  an 
undertaking  as  hereinafter  provided,  and  within  said 
ten  days  shall  file  the  original  of  said  undertaking,  with 
proof  of  service  indorsed  thereon,  with  said  clerk. 
Within  five  days  after  service  of  said  undertaking,  the 
adverse  party  or  his  attorney  shall  except  to  the  suflS- 
ciency  of  the  sureties  in  the  undertaking,  or  he  shall 
be  deemed  to  have  waived  his  right  thereto. 

*  *  The  qualifications  of  sureties  in  the  undertaking  on 
appeal  shall  be  the  same  as  in  bail  on  arrest,  and,  if 
excepted  to,  they  shall  justify  in  like  manner. '^ 

Counsel  for  appellant  suggest  a  consideration  of 
Section  550,  subdivision  4,  L.  0.  L.:  **  *  *  When  a 
party  in  good  faith  gives  due  notice  as  hereinabove 
provided  of  an  appeal  from  a  judgment,  order,  or  de- 
cree, and  thereafter  omits,  through  mistake,  to  do  any 
other  act  (including  the  filing  of  an  undertaking  as 
provided  in  this  section)  necessary  to  perfect  the  ap- 
peal or  to  stay  proceedings,  the  court  or  judge  thereof, 
or  the  appellate  court,  may  permit  an  amendment  or 
performance  of  such  act  on  such  terms  as  may  be  just' ' 
Giving  equal  effect  to  the  three  subdivisions  compels 
us  to  announce  the  rule,  that,  upon  a  proper  show- 
ing, the  trial  court  may,  with  or  without  a  hearing 
from  either  side,  permit  a  party  appellant  to  substitute 
a  new  undertaking  when  the  original  is  rendered  nu- 
gatory by  the  failure  or  refusal  of  the  sureties  to  jus- 
tify, after  exception  by  respondent,  provided  no  bad 
faith  or  misconduct  can  be  charged  against  appellant 
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This  liberal  doctrine  is  entrenched  in  the  jurisprudence 
of  this  state  by  force  of  Matlock  v.  Wheeler,  29  Or. 
64  (40  Pac.  5,  43  Pac,  867) ;  Newberg  Orchard  Assn. 
V.  Osborn,  39  Or.  370  (65  Pac.  81). 

2.  The  enforcement  of  this  legal  precept  does  not  in- 
fringe upon  the  right  of  a  respondent  to  except  to  the 
sufficiency  of  a  subsequent  undertaking,  as  that  is  a  stat- 
utory right  that  cannot  be  abridged  or  withheld  and 
is  open  to  respondent  any  time  within  five  days  after 
the  service  of  the  substitute  undertaking.  In  the 
case  under  consideration,  the  Circuit  Court  did  not 
attempt  to  curtail  respondents'  right  to  except  to  the 
sufficiency  of  the  new  undertaking,  but  did  make 
simply  an  order  granting  appellant  permission  to  file 
a  new  bond  on  account  of  the  circumstances  detailed 
in  appellant's  affidavit.  In  the  case  of  Simison  v. 
Simison,  9  Or.  335,  which  counsel  for  respondents  cite, 
this  court  held  that  a  party  appellant  did  not  possess 
an  inherent  right  to  file  a  new  undertaking  in  the 
absence  of  an  order  of  the  Circuit  Court  permitting 
the  same.  The  rule  there  enunciated  in  no  way  runs 
counter  to  the  law  of  this  case,  as  appellant  herein 
obtained  the  order  from  the  court,  the  lack  of  which 
was  the  pitfall  in  the  Simison  case.  Kespondents 
failed  to  attack  the  sufficiency  of  the  substitute  under- 
taking, nor  were  they  deprived  of  an  opportunity 
thereof,  and  for  that  reason  cannot  now  be  heard  to 
question  the  regularity  of  this  appeal  merely  because 
appellant  obtained  an  order  of  the  lower  court  grant- 
ing permission  to  file  the  second  undertaking,  Without 
a  hearing  being  offered  counsel  for  respondents. 

Motion  to  dismiss  is  disallowed. 

Mb.  Chief  Justice  McBridb,  Mb.  Justice  Bean  and 
Mb.  Justice  Eakin  concur. 


530  Chambers  v.  Evebdino  &  Farrell.        [71  Or. 

**Q.  But  he  didn't  say  anything  about  you  going  up 
there,  and  using  the  hose,  did  he!  He  said  keep  the 
fire  away  from  the  donkey — ^keep  the  fire  away  from 
the  railroad,  and  keep  it  away  from  the  donkey — and 
you,  in  the  exercise  of  your  best  judgment,  under  these 
circumstances,  thought  that  the  best  thing  for  you  to 
do  was  to  go  up  there  f 

A.  Yes,  sir. 

*  *  Q.  So  you  were  acting  on  the  exercise  of  your  best 
judgment  under  the  circumstances! 

'^A.  Yes,  sir/' 

No  orders  were  given  the  plaintiff,  except  those 
stated  supra,  and  he  exercised  his  own  judgment  as  to 
what  he  should  do  under  the  circumstances.  He  had 
had  experience  in  the  logging  business. 

The  evidence  fails  to  show  who  was  responsible  for 
the  starting  of  the  fire ;  but  it  is  not  claimed  that  either 
of  the  defendants  was  to  any  extent  responsible  there- 
for. It  came  from  the  other  side  of  the  hill.  The 
land  and  timber  upon  which  the  defendants  were  oper- 
ating were  the  property  of  the  defendant  the  C.  C. 
Hasten  Logging  Company.  Owing  to  a  wind  that  pre- 
vailed, the  fire  was  very  hot  and  did  damage  to  the 
property  and  equipment  of  the  defendant's  company 
that  owned  the  property.  The  fire  was  blown  by  the 
wind  on  to  the  defendant's  land,  and  it  burned  the 
*  *  props ' '  that  had  been  placed  against  the  logs  to  pre- 
vent their  rolling  down  the  hill. 

We  have  stated  the  material  facts  pertaining  to  the 
accident  that  occurred  to  the  plaintiff.  The  court 
below  held  that  there  was  not  sufficient  evidence  to 
show  that  either  of  the  defendants  was  guilty  of  neg- 
ligence to  be  submitted  to  the  jury,  and  the  question 
for  determination  on  this  appeal  is  whether  that  de- 
cision was  right.  That  the  plaintiff  was  very  seriously 
injured  was  clearly  established  by  the  evidence;  but 
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the  material  question  for  decision  is:  Was  his  injury 
the  proximate  result  of  any  negligence  of  the  defend- 
ants, or  of  either  of  themt 

It  is  clear  from  the  evidence  that  he  was  injured  by 
the  log  that  rolled  down  the  hill  and  crushed  his  ankle, 
or  the  lower  part  of  his  leg,  and  that  the  log  was  caused 
to  roll  down  the  hill  by  the  fire's  burning  away  the 
*  *  props, ' '  or  whatever  held  it  in  place  prior  to  the  fire. 
The  evidence  shows  that  it  had  been  cut  and  lying 
there  on  the  hillside  a  month  or  longer.  The  fact 
that  the  log  remained  in  place  for  a  month  or  longer, 
and  until  the  fire  burned  away  its  props,  is  evidence 
that  the  props  were  suflScient  to  hold  it  on  the  hillside, 
until  it  was  caused  to  roll  down  the  hill  by  the  agency 
of  the  fire. 

Witnesses  for  the  plaintiff  say  that,  when  the  logs 
were  cut,  small  **  props  ^^  were  driven  in  the  ground 
on  the  lower  sides  thereof,  to  prevent  their  rolling 
down  the  hill,  and  that  the  fire  burned  these  props, 
and  that,  when  the  props  were  burned  away,  the  logs 
rolled  down.  We  think  that  it  is  certain  that  the  props 
were  sufficient  to  prevent  the  logs  rolling  down  the 
hill  until  the  fire  burned  the  props  away. 

3.  The  plaintiff  is  not  entitled  to  recover  from  the 
defendants  damages  for  injuries,  unless  they  were 
guilty  of  negligence,  and  this  negligence  was  the  proxi- 
mate cause  of  his  injuries. 

4-  In  Shearman  &  Redfield,  Negligence  (6  ed.),  Sec- 
tion 3,  negligence  is  defined  thus : 

**  Negligence,  constituting  a  cause  of  civil  action,  is 
such  an  omission,  by  a  responsible  person,  to  use  that 
degree  of  care,  diligence,  and  skill,  which  it  was  his 
legal  duty  to  use  for  the  protection  of  another  person 
from  injury,  as,  in  a  natural  and  continuous  sequence, 
causes  unintended  damage  to  the  latter." 
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The  same  authors,  in  Section  5  of  the  same  volmne, 
say: 

**A  cause  of  action  upon  negligence  should  be  thus 
analyzed.  Negligence  in  the  defendant  and  damage 
to  the  plaintiff  must  concur.  Negligence  consists  in: 
(1)  A  legal  duty  to  use  care;  (2)  a  breach  of  that 
duty;  (3)  the  absence  of  a  distinct  intention  to  produce 
the  precise  damage,  if  any,  which  actually  follows. 
With  this  negligence,  in  order  to  sustain  a  civil  action, 
there  must  concur:  (1)  Damage  to  the  plaintiff;  (2) 
a  natural  and  continuous  sequence,  uninterruptedly 
connecting  the  breach  of  duty  with  the  damage,  as 
cause  and  effect. '  * 

There  must  be  a  legal  duty  to  use  care,  and  a  breach 
of  this  duty,  and  damage  to  the  plaintiff,  and  the  dam- 
age must  be  the  effect  of  the  breach  of  the  legal  duty, 
in  order  that  the  plaintiff  may  have  a  cause  of  action, 
based  thereon.  In  his  Commentaries  on  Negligence, 
Volume  1,  Section  3,  Mr.  Thompson  says : 

**An  essential  ingredient  in  any  conception  of  negli- 
gence is  that  it  involves  the  violation  of  a  legal  duty 
which  one  person  owes  to  another — the  duty  to  take 
care  for  the  safety  of  the  person  and  property  of  the 
other. '  * 

In  the  Nitroglycerine  Case,  82  U.  S.  (15  Wall.)  537 
(21  L.  Ed.  206),  the  court  says: 

**This  action  is  not  brought  upon  the  covenants  of 
the  lease ;  it  is  in  trespass  for  injuries  to  the  buildings 
of  the  plaintiff,  and  the  gist  of  the  action  is  the  negli- 
gence of  the  defendants;  unless  that  be  established, 
they  are  not  liable.  The  mere  fact  that  injury  has  been 
caused  is  not  sufficient  to  hold  them.  No  one  is  re- 
sponsible for  injuries  resulting  from  unavoidable  ac- 
cident, whilst  engaged  in  a  lawful  business.  A  party 
charging  negligence  as  a  ground  of  action  must  prove 
it.  He  must  show  that  the  defendant,  by  his  act  or 
by  his  omission,  has  violated  some  duty  incumbent  upon 
him,  which  has  caused  the  injury  complained  of/' 
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In  Bingham  v.  Carolina  Central  R.  R.,  130  N.  C.  626 
(41  S.  E.  808),  the  court  says: 

**Pure  accidents  cannot  be  eliminated  by  law.  All 
that  the  law  has  done  is  to  say  that  the  employer  shall 
exercise  reasonable  care  by  himself  and  servants,  to 
prevent  accidents,  and  the  courts  can  hold  him  re- 
sponsible only  when  he  fails  to  exercise  such  care.  The 
employer  is  not  responsible  for  an  accident  simply  be- 
cause it  happens,  but  only  when  he  has  caused  it  di- 
rectly or  indirectly  by  some  negligent  act  or  omission 
of  legal  duty/' 

5.  It  is  the  duty  of  the  employer  to  use  reasonable 
care  to  provide  a  reasonably  safe  place  for  his  em- 
ployees to  work :  Kopacin  v.  Crown-Columbia  P.  £  P. 
Co.,  62  Or.  294  (125  Pac.  281) ;  Millen  v.  Pacific  Bridge 
Co.,  51  Or.  548  (95  Pac.  196) ;  Woods  v.  Wikstrom,  67 
Or.  581  (135  Pac.  192). 

6.  The  place  where  the  plaintiff  worked  was  reason- 
ably safe,  until  the  fire  was  blown  upon  the  logs  of 
the  defendants.  The  defendants  had  a  right  to  fell 
the  trees  on  the  side  of  the  hill  on  their  own  premises, 
and  cut  them  into  sawlogs,  and  to  prop  them,  as  the 
evidence  shows  that  they  did,  to  prevent  their  rolling 
down  the  hill.  The  evidence  for  the  plaintiff  shows 
that  these  logs  had  lain  on  the  hillside  for  a  month 
or  longer,  and  that  they  were  propped  to  prevent  their 
rolling  down  the  hill,  and  that  their  rolling  down  the 
hill  was  caused  by  the  fire's  burning  away  the  props 
that  held  them  in  place.  The  fact  that  the  logs  had 
lain  there  for  a  month  shows  that  the  props  were  suffi- 
cient to  hold  them  there  until  they  were  burned 
away.  The  evidence  shows  that  these  props  were 
from  3  to  5  inches  thick.  A  small  prop  is  sufficient 
to  prevent  a  log's  rolling  under  the  circumstances 
shown  by  the  evidence.    At   any   rate,   the   evidence 
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shows  that  the  logs  remained  in  place  until  the  fire 
burned  away  the  props.  The  fire  was  the  agency  that 
caused  the  logs  to  roll  down  the  hill,  and  do  the  injury. 
The  cutting  of  the  logs,  as  the  evidence  shows  they 
were  cut,  and  propping  them  to  prevent  their  rolling 
down  the  hill,  were  lawful  acts,  and  no  damage  would 
have  resulted  to  the  plaintiff,  if  it  had  not  been  for 
the  intervention  of  the  fire,  which  burned  the  props 
and  limbs  that  held  the  logs  in  place. 

7,  8.  In  order  that  the  plaintiff  should  have  a  right 
of  action,  it  was  incumbent  on  him  to  show,  prima 
facie,  that  the  defendants,^  or  some  of  them,  were  guilty 
of  negligence,  and  that  this  negligence  was  the  proxi- 
mate cause  of  the  injury.  In  Brown  v.  Oregon-Wash- 
ington R.  &  N.  Co.,  63  Or.  403  (128  Pac.  40),  referring 
to  *  *  proximate  cause, '  ^  the  court  says : 

**  Proximate  cause  is  such  cause  as  would  probably 
lead  to  injury  and  which  has  been  shown  to  have  led 
to  it.  It  need  not  appear  from  the  evidence  that  the 
injuries  complained  of  resulted  instantly  and  imme- 
diately from  the  negligence.  The  law  regards  the  one 
as  the  proximate  cause  of  the  other,  without  regard 
to  the  lapse  of  time,  where  no  other  cause  intervenes 
or  comes  between  the  negligence  charged  and  the  in- 
juries received  to  contribute  to  it.  There  must  be 
nothing  to  break  the  causal  connection  between  the 
alleged  negligence  and  the  injuries/^ 

In  Washington  v.  Baltimore  etc.  R.  Co.,  17  W.  Va. 
196,  the  court  says : 

*'The  act  or  omission,  which  constitutes  negligence, 
must  be  such  as  directly  produces  as  its  natural  conse- 
quence an  injury  to  another.  And  therefore  if  a  party 
do  an  act,  which  might  naturally  produce  an  injury  to 
another  as  its  consequence,  but,  before  any  such  injury 
results,  a  third  person  does  some  act  or  omits  to  per- 
form some  act,  *  *  and  this  act  or  omission  of  such 
third  person  is  an  immediate  cause  of  an  injury,  which 
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woidd  not  have  occurred  but  for  his  negligence,  such 
third  person  is  responsible  for  such  injury  and  not 
the  party  guilty  of  the  first  negligence;  for  the  causal 
connection  between  the  first  act  of  negligence  and  the 
injury  is  broken  by  the  interposition  of  the  act  or  omis- 
sion of  the  third  party. ^' 

In  Claypool  v.  Wigmore,  34  Ind.  App.  40  (71  N.  E. 
510),  the  court  says: 

**We  think  the  proximate  cause  which  leads  to  a  re- 
sult must  be  regarded  and  understood  to  be  that  which, 
in  a  natural  and  continuous  sequence,  unbroken  by 
any  new  or  other  cause,  produces  the  result.  If  it  be 
conceded  that  the  facts  show  that  appellant  was  negli- 
gent in  the  first  instance,  they  in  like  manner  show, 
and  it  is  so  conceded,  that  appellee's  injury  would 
not  have  resulted  from  such  negligence,  but  was  the 
direct  and  proximate  result  of  the  negligent  act  of 
an  independent,  responsible,  and  intervening  agency. 
In  such  case  it  has  many  times  been  ruled  that  the 
party  guilty  of  negligence  in  the  first  instance  is  not 
liable.  This  doctrine  is  firmly  established  by  numerous 
authorities. ' ' 

In  Stone  v.  Boston  <£  A.  R.  Co.,  171  Mass.  536  (51 
N.  E.  1,  41  L.  E.  A.  794),  the  facts  were  that  the  de- 
fendant's railway  depot,  freight-house,  and  a  platform 
used  mostly  for  storing  oil,  were  situated  across  the 
street  from  plaintiff's  buildings.  The  platform  had 
become  thoroughly  saturated  with  oil,  leaking  from 
the  barrels.  A  teamster,  not  connected  with  the  de- 
fendant, brought  goods  to  be  shipped  by  it,  and,  in 
lighting  his  pipe,  threw  a  match  on  the  ground  under- 
neath the  platform,  which  immediately  caught  fire, 
and  with  it  the  oil  standing  on  the  platform,  destroy- 
ing the  plaintiff's  buildings,  as  well  as  those  of  the 
defendant.  The  plaintiff's  buildings  would  probably 
not  have  been  burned  if  there  had  been  no  oil  on  the 
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platform.  The  court  in  that  case  held  that  the  fire's 
resulting  from  leaving  the  oil  on  the  platform  could 
not  be  apprehended .  by  the  defendant,  and  its  acts 
not  being  the  proximate  cause  of  the  fire,  the  plaintiff 
could  not  recover.  The  proximate  cause  of  the  injury 
in  that  case  was  the  throwing  of  the  lighted  match  upon 
the  oily  premises  by  the  teamster. 

In  Behling  v.  Pipe  Line,  160  Pa.  359  (28  Atl.  777, 
40  Am.  St.  Rep.  724),  the  syllabus  is: 

'  *  A  proximate  cause  is  one  which  in  actual  sequence 
undisturbed  by  an  independent  cause,  produces  the 
result  complained  of.  A  pipe-line  company  is  not 
liable  for  the  burning  of  a  house,  where  it  appears 
that  the  burning  oil  from  a  neighboring  property 
flowed  down  upon  the  pipe-line,  causing  it  to  burst  and 
throw  a  spray  of  burning  oil  upon  the  house.  In  such 
a  case  the  pipe-line  is  not  the  proximate  cause  of  the 
injury.^* 

In  this  case  the  proximate  cause  of  the  injuries  to 
the  plaintiff  was  the  fire  that  burned  away  the  props 
that  had  held  the  logs  in  place  and  prevented  their 
rolling  down  the  hill.  If  the  fire  had  not  burned  out 
the  props,  the  logs  would  not  have  rolled  down  the  hill, 
and  the  plaintiff  would  not  have  been  hurt.  Cutting 
the  logs  and  propping  them,  as  the  evidence  shows  that 
they  were  cut  and  propped,  was  a  lawful  act,  and  it 
was  done  with  reasonable  care.  Those  who  did  it 
violated  no  duty  that  they  owed  to  the  plaintiff,  and 
hence  they  were  not  guilty  of  negligence.  If  they 
had  been  guilty  of  negligence  in  cutting  the  logs  and 
leaving  them  on  the  hillside,  they  would  not  have  been 
liable  to  the  plaintiff  for  the  injury  that  he  received, 
because  that  act  was  not  the  proximate  cause  of  the 
injury.    The  fire  was  the  proximate  cause  of  the  in- 
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jury,  and  the  defendants  were  not  responsible  for  the 
fire 's  being  there,  or  for  what  it  did. 

If  the  defendants  had  been  guilty  of  negligence  in 
leaving  the  logs  propped  on  the  hillside,  they  would 
not  have  been  liable  to  the  plaintiff  for  the  injury  to 
him,  because  they  could  not  have  foreseen  or  reason- 
ably have  anticipated  that  someone  would  put  out  the 
fire,  and  that  the  fire  would  be  blown  by  the  wind  upon 
their  premises,  and  bum  out  the  props,  and  cause  the 
logs  to  roll  down  the  hill  and  injure  some  person. 
Their  negligence  under  such  a  condition  of  facts  would 
have  been  too  remote  to  be  actionable.  In  Cole  v. 
German  8.  <&  L.  Society,  124  Fed.  115  (59  C.  C.  A.  595, 
63  L.  E.  A.  416),  the  court  says : 

*'An  injury  that  is  the  natural  and  probable  conse- 
quence of  an  act  of  negligence  is  actionable,  and  such 
an  act  is  the  proximate  cause  of  the  injury.  But  an 
injury  which  could  not  have  been  foreseen  nor  rea- 
sonably anticipated  as  the  probable  result  of  an  act 
of  negligence  is  not  actionable.  Such  an  act  is  either 
the  remote  cause,  or  no  cause  whatever,  of  the  injury. 
An  injury  that  results  from  an  act  of  negligence,  but 
that  could  not  have  been  foreseen  or  reasonably  antici- 
pated as  its  probable  consequence,  and  that  would  not 
have  resulted  from  it,  had  not  the  interposition  of  some 
new  and  independent  cause  interrupted  the  natural 
sequence  of  events,  turned  aside  their  course,  and  pro- 
duced it,  is  not  actionable.  Such  an  act  of  negligence 
is  the  remote,  and  the  independent  intervening  cause 
is  the  proximate  cause  of  the  injury.'^ 

In  Braun  v.  Craven,  175  III.  405  (51  N.  E.  659,  42 
L.  E.  A.  199),  the  court  says: 

*'The  principle  is:  Damages  which  are  recoverable 
for  negligence  must  be  such  as  are  the  natural  and 
reasonable  results  of  the  defendant's  acts,  and  the 
consequences  must  be  such  as  in  the  ordinary  course 
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L.  0.  L.    It  was  required  as  set  forth  in  the  present 
Section  6683,  being  part  of  the  same  act,  that : 

'*The  articles  of  incorporation  shall  specify — (1) 
The  name  assumed  by  the  corporation  and  by  which 
it  shall  be  known,  and  the  duration  of  the  corporation, 
if  limited.  •  •  '' 

Under  this  statute  the  defendant  was  organized  as 
a  corporation,  and  has  since  then  conducted  its  affairs 
using  the  corporate  name  there  specified.  The  sub- 
stance of  the  situation  is  that  through  this  statute  the 
state  offered  certain  corporate  privileges  and  immuni- 
ties to  those  who  accepted  its  terms,  which  offer  was 
accepted  in  this  instance  by  the  filing  of  articles  of 
incorporation  and  organization  of  the  defendant. 

From  Dartmouth  College  v.  Woodward,  4  Wheat. 
518  (4  L.  Ed.  629),  down  to  the  present  time  the  prin- 
ciple has  been  maintained  that  such  an  offer  and  ac- 
ceptance constitute  a  contract  between  the  state  and 
the  corporation,  the  obligation  of  which  cannot  be  im- 
paired by  any  subsequent  legislation.  It  is  a  compact 
which  is  within  the  protection  of  Article  I,  Section  10 
of  the  national  Constitution  forbidding  any  state  to 
pass  any  law  impairing  the  obligation  of  contracts, 
and  Article  I,  Section  21,  of  our  state  Constitution, 
containing  the  same  prohibition.  The  identical  ques- 
tion has  been  settled  by  the  utterances  of  Mr.  Chief 
Justice  Thayer  in  Liggett  v.  Ladd,  17  Or.  89,  100  (21 
Pac.  133,  137) : 

**The  legislature  cannot  alter  the  charter  of  any 
private  Corporation.  The  old  case  of  Dartmouth  Col- 
lege V.  Woodward,  4  Wheat.  518  [4  L.  Ed.  6291,  set^ 
ties  that  question.  *  *  When  the  Corvallis  College 
was  organized  into  a  corporation,  the  name  it  assumed, 
and  by  which  it  was  to  be  known,  was  specified  in  its 
articles  of  incorporation;  and  the  legislature  had  no 
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power  to  change  it,  or  to  merge  the  corporation  into 
another  organization,  either  real  or  imaginary/' 

It  is  plain  that  in  this  respect  the  act,  as  applied 
to  a  corporation  already  in  existence  when  it  was 
passed,  is  unconstitutional,  in  that  it  violates  the 
charter  or  contract  with  the  state  under  which  it  ex- 
ists. It  had  a  vested  right  to  the  name  which  it  chose 
and  under  which  it  was  accepted  as  a  corporation  by 
the  state.  By  the  terms  of  the  Constitution,  as  it  then 
stood,  a  part  of  that  contract  was  that,  while  the 
legislature  could  amend  or  repeal  laws  relating  to  the 
formation  of  corporations,  it  could  not  impair  nor 
destroy  any  vested  corporate  rights.  All  the  cases 
cited  by  the  plaintiff  on  the  subject  of  charter  changes 
are  those  where  unlimited  power  was  reserved  for  that 
purpose,  or  the  change  was  consented  to  by  the  corpora- 
tion. No  case  is  cited,  and  it  is  believed  none  can  be 
produced,  where  a  new  charter  was  forced  upon  a 
private  corporation  or  any  other  association  against 
its  will,  or  where  such  a  corporation  was  compelled  to 
make  a  new  and  different  contract,  without  its  consent. 

The  act  does  not,  as  its  title  professes,  protect  co- 
operative associations  because  the  defendant's  name 
in  no  way  affects  the  property  of  such  associations,  or 
their  autonomy,  or  business.  The  act  in  effect  de- 
stroys the  defendant's  name,  in  which  it  has  a  species 
of  property,  ostensibly  for  the  benefit  of  other  artifi- 
cial persons.  If  we  are  to  consider  the  title,  as  we 
must  in  the  construction  of  an  act,  it  is  in  effect  the 
taking  of  private  property  of  this  defendant  for  the 
benefit  of  other  private  concerns. 

2, 3.  It  must  be  conceded  that  all  rights  of  property 
are  subject  to  the  police  power  of  the  state.  It  has 
been  settled  that  this  power — 

71  Or.— aft 
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clearly  in  place  by  implication,  to  change  one  word 
for  another,  in  case  of  the  wrong  one  being  clearly  used, 
and  so  read  out  of  the  enactment  the  real  intent,  even 
though  it  may  be  contrary  to  the  letter  thereof.** 

In  Hutching s  v.  Commercial  Bank,  91  Va.  73  (20 
S.  E.  952),  the  court  says: 

''The  omission  of  the  word  *not'  at  the  point  indi- 
cated makes  the  whole  act  incongruous  and  unintelli- 
gible, while,  with  that  word  incorporated,  it  is  easily 
understood,  clear,  and  makes  the  whole  act  harmonious. 
It  is  apparent  that  the  omission  was  an  inadvertence. 
To  adopt  a  literal  construction  of  the  act,  as  it  stands, 
would  lead  to  ahsurd  results.  *  *  We  appreciate  the 
danger,  and  consequently  the  great  caution  to  be  exer- 
cised by  courts,  in  construing  the  statutes,  not  to  add  to 
or  take  from  them  one  jot  or  tittle,  except  in  cases 
where  the  duty  is  plain,  in  order  to  give  an  intelligent 
effect  to  the  statute,  and  thereby  carry  out  the  manifest 
intent  of  the  legislature/* 

In  Commonwealth  v.  Herald  Pub.  Co.,  128  Ky.  432 
(108  S.  W.  894,  16  Ann.  Cas.  761),  the  court  says: 

"This  court  has  frequently  inserted  words  in  a  stat- 
ute, and  has  often  modified  expressions  for  the  pur- 
poses of  carrying  out  the  legislative  intent,  when  it  was 
apparent  from  a  reading  of  a  statute  thai  the  omission 
of  words  or  their  insertion  in  the  wrong  place  was 
merely  an  error  or  omission.  *  *  Nor  will  this  statute 
be  held  insufficient  to  punish  violators  of  it.  The 
omitted  words  necessary  to  perfect  it  will  be  supplied 
in  accordance  with  the  settled  rules  of  statutory  con- 
struction. * ' 

In  Wong  Sing.  v.  Independence,  47  Or.  231  (83  Pac. 
387),  the  syllabus  is: 

''Different  sections  of  a  statute  must  be  read  to- 
gether to  ascertain  their  full  meaning,  and  sometimes 
words  used  in  an  earlier  section  must  be  understood 
in  a  later  section.  This  illustrates  the  rule:  When  a 
city  ordinance  provides  that  no  person  shall  sell  liquor 
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in  less  quantities  than  a  gallon  without  a  license,  and 
in  a  subsequent  section  further  provides  that  anyone 
selling  or  disposing  of  any  liquor  without  a  license 
shall  be  punished,  the  words  4n  less  quantities  than  a 
gallon'  are  impliedly  imported  into  the  latter  section*' 
(by  construction ) . 

To  hold  that  said  ordinance  No.  49  does  not  provide 
the  manner  of  enacting  a  charter  by  the  City  of  Uma- 
tilla would  result  in  an  absurdity,  because  the  title  of 
said  ordinance  and  Section  17  thereof  show  expressly 
that  one  of  the  chief  objects  in  passing  said  ordinance 
was  to  enable  the  city  to  enact  a  new  charter  as  soon 
as  possible,  hence  providing  the  manner  of  enacting 
a  charter  was  within  the  expressed  intention  of  the 
council  in  passing  said  ordinance.  We  will  therefore 
construe  said  ordinance  as  if  the  words  **a  charter  or'* 
had  been  written  in  Sections  8  and  9,  before  the  words 
**an  amendment,''  and  '* amendment, "  wherever  they 
occur  in  said  sections.  By  supplying  these  words,  by 
construction,  we  make  the  letter  of  the  ordinance  ex- 
press the  manifest  intention  of  the  council  as  shown 
by  the  ordinance  itself.  If  the  ordinance  did  not  show 
on  its  face  that  it  was  intended  to  provide  the  manner 
of  submitting  charters  as  well  as  amendments  to  char- 
ters to  the  voters  of  the  city,  for  adoption  or  rejection, 
we  could  not  supply,  by  construction,  the  words  stated 
supra.  In  thus  supplying  said  words,  we  follow  the 
case  of  Wong  Sing  v.  Independence,  47  Or.  231  (83  Pac. 
387),  and  the  other  authorities  cited  above. 

The  new  charter  is  not  before  us,  and  we  do  not  know 
what  its  provisions  are,  except  the  parts  thereof  set 
out  in  the  complaint.  It  may  be  that  it  is  in  a  sense 
an  amendment  of  the  old  charter  of  the  city.  Section 
17  of  said  ordinance  49  indicates  that  the  charter  was 
to  be  adopted  to  add  provisions  authorizing  the  city 
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to  contract  an  indebtedness,  to  enable  it  to  provide  a 
supply  of  wholesome  water.  The  former  charter  of 
said  city  was  Sections  3206  to  3219,  L.  O.  L. ;  said  city 
having  been  organized  under  said  sections.  We  find 
that  the  new  charter  of  said  city  was  duly  submitted 
to  the  legal  voters  of  said  city  for  adoption  or  rejec- 
tion, and  that  it  was  duly  adopted  by  a  majority  vote 
of  the  electors  of  said  city. 

We  find  no  error  in  the  decree  of  the  court  below. 

The  decree  of  the  court  below  is  affirmed. 

Affibmed. 

Mb.  Chief  Justice  McBbide,  Mb.  Justice  Moobb  and 
Mb.  Justice  Bubnett  concur. 


Argued  Jaly  2,  affirmed  Jaly  21,  1914. 

MAYNAED  v.  LANGE. 

(143  Pac.  648.) 

Meeliaiiics*  Idma — Waiver— Effect  of  OontractorB*  Bond. 

1.  A  contractors'  bond,  to  indemnifj  the  owner  against  any  lien 
or  claim  for  which  the  owner  might  become  liable  and  which  is 
chargeable  to  the  contractors,  to  pay  all  indebtedness  incurred  by 
the  contractors  in  carrying  out  the  contract,  and  to  complete  the  eon- 
tract  free  from  mechanics'  liens,  does  not  operate  aa  a  waiver  of  lien 
of  the  contractors  themselves. 

[As  to  stipulation  in  building  contract  against  mechanics'  liens 
as  precluding  contractor  from  filing  lien,  see  note  in  Ann.  Cat. 
1913E,  562.] 

Mechanics'  Liens — "Bl^piX  to  Lien — ^Performance  on  Contract. 

2.  Under  Sections  725,  726,  L.  O.  L.,  providing  that  the  evideneo 
shall  correspond  with  the  substance  of  the  material  allegations  and 
each  party  shall  prove  his  own  affirmative  allegations,  where  the 
contract  alleged  in  a  suit  to  foreclose  a  contractors'  lien  provided 
for  drainage  from  exterior  moisture  and  seepage,  which  was  omitted, 
and  for  an  even  and  sufficient  drainage  to  all  floor  drains  and  traps, 
while  the  floor  as  fashioned  would  not  completely  drain  to  the  out- 
lets, the  lien  will  not  be  enforced,  but  the  contractors  wiU  be  re- 
mitted to  their  remedy  at  law. 

From  Multnomah :  Geobqe  N.  Davis,  Judge. 
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Department  2.    Statement  by  Mb.  Justice  Bubnett. 

This  is  a  suit  by  W.  W.  Maynard  and  J.  E. 
Souvignier,  partners,  doing  business  as  Maynard  & 
Souvignier,  against  George  W.  Lange,  to  foreclose  a 
contractor's  lien. 

The  plaintiffs,  called  for  convenience  the  contractors, 
agreed  in  writing  with  the  defendant,  the  owner,  to 
erect  for  him  a  residence  on  certain  real  property  in 
Multnomah  County,  Oregon,  according  to  plans  and 
specifications  made  part  of  the  contract.  A  dispute 
having  arisen  as  to  whether  the  work  was  completed 
as  stipulated,  they  filed  a  claim  of  lien  as  contractors 
for  $889.38,  as  the  balance  alleged  to  be  due  them  upon 
a  true  statement  of  their  claim.  They  aver  generally 
that  they  performed  their  contract,  except  where 
changed  by  the  owner  and  architect  as  the  work 
progressed.  They  also  specify  the  changes  agreed 
upon  and  the  prices  stipulated  for  the  same. 

The  defendant  traverses  the  allegation  of  perform- 
ance of  the  contract,  either  according  to  its  terms  or  as 
substituted  by  himself  or  his  architect,  and  sets  forth 
in  his  answer  affirmatively  the  various  particulars  in 
which  he  contends  the  performance  of  the  contract  by 
the  plaintiffs  was  wanting.  The  defendant  also  relies 
upon  the  admitted  fact  that  while  the  work  was  in 
progress  a  bond  was  given  by  the  plaintiff  Souvignier, 
with  another  as  surety,  conditioned  that: 

**If  the  contractors  shall  indemnify  and  save  harm- 
less the  owner  from  and  against  all  or  any  lien  or  claim 
for  which,  if  established,  the  owner  of  the  said  premises 
might  become  liable,  and  which  is  chargeable  to  the 
contractors,  and  if  they  shall  duly  and  promptly  pay 
and  discharge  all  indebtedness  that  may  be  incurred 
by  the  contractors  in  carrying  out  the  said  contract, 
and  complete  the  same  free  from  mechanics '  liens,  •  • 
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then  this  bond  shall  be  void;  otherwise  to  be  and  re- 
main in  full  force  and  virtue.  * ' 

The  reply  traverses  the  new  matter  of  the  answer  in 
sundry  other  particulars.  At  the  trial  the  defendant 
objected  to  any  testimony  being  introduced,  for  the 
reason  that  the  bond  mentioned  operated  as  a  waiver 
of  any  lien  on  the  part  of  the  contractors.  The  court 
sustained  the  objection;  but,  under  the  rule  allowing 
testimony  in  equity  cases  to  be  taken  subject  to  the  ob- 
jections, the  court  by  consent  of  the  parties  referred 
the  cause  to  a  court  reporter,  as  referee,  who  took  the 
testimony  for  the  plaintiffs,  which  appears  in  the  rec- 
ord before  us.  A  final  decree  was  entered  dismissing 
the  suit,  from  which  the  plaintiffs  appeal. 

Affismed. 

For  appellants  there  was  a  brief  over  the  name  of 
Messrs.  Lewis  &  Lewis,  with  an  oral  argument  by  Mr. 
Andrew  T.  Lewis. 

For  respondent  there  was  a  brief  over  the  name  of 
Messrs.  Boothe  <&  Richardson,  with  an  oral  argument 
by  Mr.  J.  F.  Boothe. 

Mb.  Justice  Burnett  delivered  the  opinion  of  the 
court. 

1.  The  first  question  for  consideration  is  the  effect 
to  be  given  to  the  bond  in  question.  We  remember 
that  the  lien  is  claimed  in  favor  of  the  contractors 
themselves,  and  not  for  any  mechanic,  materialman, 
laborer,  or  other  person,  besides  contractors,  men- 
tioned in  the  statute.  There  are  three  stipulations  in 
the  bond:  (1)  That  the  contractors  ** shall  indenmify 
and  save  harmless  the  owner  from  and  against  all  or 
any  lien  or  claim  for  which,  if  established,  the  owner 
of  the  said  premises  might  become  liable,  and  which  is 
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chargeable  to  the  contractors'*;  (2)  ''and  if  they  shall 
duly  and  promptly  pay  and  discharge  all  indebtedness 
that  may  be  incurred  by  the  contractors  in  carrying 
out  the  said  contract'';  (3)  *'and  complete  the  same 
free  from  mechanics'  liens."  No  question  is  made 
about  violation  of  the  first  two  stipulations  mentioned. 
The  defendant  rests  his  case  on  the  condition  that 
the  contractors  should  complete  the  work  free  from 
mechanics'  liens.  In  Gray  v.  Jones,  47  Or.  40  (81  Pac. 
813),  the  stipulation  of  the  contract  for  building  was, 
among  other  things,  as  follows: 

"The  party  of  the  first  part  will  save  the  party  of 
the  second  part  free  and  harmless  from  the  payment 
of  any  and  all  liens  which  may  be  enforced  on  account 
of  any  material  furnished  or  labor  performed  on  said 
building  and  premises,  or  any  part  of  either  thereof; 
and  the  said  party  of  the  second  part  further  covenants 
and  agrees  that  he  will  not  allow  any  laborer's,  me- 
chanic's, materialman's  or  any  lien  or  liens  to  be  filed 
against  the  said  building  and  premises,  or  any  part  of 
either  thereof,  and,  further,  that  the  said  building  and 
premises  and  every  part  of  either  thereof  shall  be  at  all 
times  free  from  any  and  all  liens." 

This  stipulation  was  against  **any  and  all  liens," 
without  discrimination  between  the  claim  of  the  orig- 
inal contractor  and  that  of  any  subcontractor,  mechanic 
or  laborer,  and  it  was  properly  held  that  this  consti- 
tuted a  waiver  on  the  part  of  the  contractor  of  any 
lien  in  his  own  favor.  Having  promised  to  keep  the 
building  and  premises  always  free  from  *'any  and  all 
liens"  without  distinction,  he  could  not  be  heard  to 
claim  a  lien  for  himself. 

The  statute,  however,  differentiates  between  the  orig- 
inal contractor,  mechanic,  artisan,  materialman  and 
laborer.  It  is  a  duty  of  the  former  to  file  his  claim 
of  lien  in  60  days^  and  of  all  other  parties  to  file  their 
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claim  within  30  days,  after  the  completion  of  the  work. 
The  contractor  is  not  in  the  same  classification  with 
other  persons  named  in  the  statute.  The  distinction 
between  the  original  contractor  and  a  mechanic  is 
pointed  out  in  the  following  authorities :  Savannah  etc. 
R.  Co.  V.  Callahan,  49  Ga.  506;  Winder  v.  CaldweU,  55 
U.  S.  434  (14  L.  Ed.  487) ;  New  Orleans  v.  Pohlmann, 
45  La.  Ann.  219  (12  South.  116) ;  Theobalds  v.  Conner, 
42  La.  Ann.  787  (7  South.  689) ;  Krakauer  v.  Locke, 
6  Tex.  Civ.  App.  446  (25  S.  W.  700) ;  Parks  v.  Locke 
(Tex.  Civ.  App.),  25  S.  W.  702.  Li  the  light  of  these 
precedents,  we  hold  that  the  bond  mentioned  did  not 
stipulate  against  the  claim  of  lien  in  favor  of  the  con- 
tractors themselves,  and  hence  cannot  operate  against 
them  as  a  waiver. 

2.  We  are  therefore  remitted  to  the  duty  of  trying 
the  case  de  novo  on  the  testimony  reported  in  the  rec- 
ord. The  principal  issue  in  the  case  is  upon  the  alle- 
gation of  plaintiffs  that  they  duly  performed  the 
contract  as  modified  by  the  changes  made  from  time  to 
time  as  the  work  progressed  which  averment  is 
traversed  by  the  answer.  The  defendant  charges, 
among  other  things,  that : 

''The  plaintiffs  neglected  and  failed  to  provide  any 
drainage  from  exterior  moisture  and  seepage,  with  soil 
drains  under  the  walls,  or  to  place  therein  any  drains 
whatever.  *  * 

This  is  explicitly  provided  for  in  the  specifications 
made  part  of  the  contract,  and  the  plaintiffs  them- 
selves admit  that  it  was  overlooked  and  not  installed. 
It  is  also  required  that  the  contractors  shall  **lay  a 
cement  floor  over  entire  basement  area,  •  •  with  an 
even  and  sufficient  drainage  to  all  floor  drains  and 
traps. '^  The  testimony  of  the  plaintiffs  shows  that 
the  basement  floor  is  so  fashioned  that  it  will  not  com- 
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pletely  drain  to  the  outlets.  Other  defects  noted  are 
clearly  disclosed  by  the  testimony  before  us,  but  these 
are  sufficient  for  illustration.  The  specifications 
further  provide: 

**The  contractor  shall  make  no  changes,  alterations 
or  substitutions  to  these  specifications,  or  to  the  blue- 
prints and  drawings,  nor  to  the  building  during  its  con- 
struction without  permission  of  the  architect  in 
writing,  approved  of  by  the  owner  in  writing,  and  duly 
acknowledged  by  the  contractor  in  writing  over  his 
own  signature/' 

No  pretense  is  made  that  the  omission  of  the  drain 
tile,  or  the  manner  in  which  the  basement  floor  was 
constructed,  was  authorized  by  the  architect  or  the 
owner.  Having  alleged  performance  of  the  contract, 
and  it  having  been  denied  by  the  defendant,  it  was  in- 
cumbent upon  the  plaintiffs  to  prove  the  allegation  as 
laid,  under  the  statutes  that '  *  evidence  shall  correspond 
with  the  substance  of  the  material  allegations"  and 
**each  party  shall  prove  his  own  affirmative  allega- 
tions": Sections  725  and  726,  L.  0.  L. ;  Hannan  v. 
Greenfield,  36  Or.  97  (58  Pac.  888) ;  Young  v.  Stickney, 
46  Or.  101  (79  Pac.  345) ;  Richardson  v.  Investment  Co., 
66  Or.  353  (133  Pac.  773). 

The  conclusion  is  that  the  plaintiffs  cannot  prevail 
in  this  suit  to  foreclose  their  lien,  but  must  be  remitted 
to  such  action  at  law,  either  on  the  contract  or  upon 
the  quantum  meruit,  as  they  may  think  proper  in  the 
premises. 

The  decree  of  the  Circuit  Court  is  affirmed. 

Affirmed. 

Mr.  Chief  Justice  McBridb,  Mr.  Justice  Bean  and 
Mb.  Justice  Eakin  concur. 
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whether  the  subsequent  breaking  of  the  tendon  was  referable  to  the 
original  injury,  an  instruction  that  if  the  verdict  should  be  for  plain- 
tiff, it  should  be  for  such  sum  as  would  compensate  him  for  the  in- 
jury, and  the  injury  would  be  the  accident  itself  and  the  direct  and 
natural  consequence  of  it,  apart  from  any  other  intervening  cause, 
fairly  placed  the  matter  before  the  jury  both  as  to  the  right  of  re- 
covery and  the  measure  of  damages. 

[As  to  measure  of  damages  for  personal  injuries,  see  note  in 
Ann.  Cas.  1913A,  1361.] 

Master   and   Servant — Injuries   to   Servant — ^Assumption   of   Bisk — 
Statutory  Provision. 

6.  In  an  action  under  the  Employer's  Liability  Act  (Laws  1911, 
p.  16)  for  injury  to  a  servant,  assumption  of  risk  by  the  servant  is  not 
a  defense. 

Master  and  Servant — ^Injury  to  Servant— Action — Questions  for  Jury. 

7.  In  an  action  for  injury  to  a  servant,  engaged  in  filling  siphon 
bottles,  evidence  held  to  present  a  question  for  the  jury  whether  the 
use  of  gloves  and  mask  to  protect  the  servant  was  practical. 

From  Multnomah :  John  P.  Kavanaugh,  Judge. 

Department  2.  Statement  by  Mb.  Chief  Justice 
McBbide. 

This  is  an  action  by  Louis  Heiser,  by  Nick  Heiser, 
his  guardian  ad  litem  and  natural  guardian,  against 
the  Shasta  Water  Company,  a  corporation,  for  per- 
sonal injuries,  and  is  brought  under  Section  1  of  the 
Initiative  Act  of  1910  (Laws  1911,  c.  3),  which  pro- 
vides, among  other  things : 

**A11  owners,  contractors  or  subcontractors  and  other 
persons  having  charge  of,  or  responsible  for,  any  work 
involving  a  risk  or  danger  to  the  employees  or  the 
public,  shall  use  every  device,  care  and  precaution 
which  it  is  practicable  to  use  for  the  protection  and 
safety  of  life  and  limb,  limited  only  by  the  necessity 
for  preserving  the  efficiency  of  the  structure,  machine 
or  other  apparatus  or  device,  and  without  regard  to 
the  additional  cost  of  suitable  material  or  safety  appli- 
ance and  devices.** 

Section  6  of  the  act  provides : 

**The  contributory  negligence  of  the  person  injured 
shall  not  be  a  defense,  but  may  be  taken  into  account 
by  the  jury  in  fixing  the  amount  of  the  damage.** 
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Opinion  by  Mr.  Chief  Justice  McBride. 

1.  It  is  contended  that  the  evidence  offered  by  plain- 
tiff does  not  correspond  to  the  allegation  of  damages 
in  his  complaint,  and  is  insufficient  to  bring  the  injury 
shown  within  the  purview  of  the  statute.  The  allega- 
tion, in  substance,  is :  First,  that  plaintiff  was  engaged 
in  filling  siphon  bottles;  and,  second  that  he  was  in- 
jured by  the  explosion  of  one  of  the  bottles  then  being 
filled.  The  evidence  tended  to  show  that  plaintiff  was 
engaged  in  filling  at  a  machine  used  for  that  purpose, 
that  as  fast  as  the  bottles  were  filled  they  were  placed 
on  a  tray  by  the  side  of  the  machine,  and  that  it  was 
the  duty  of  plaintiff  when  the  tray  had  been  filled  to 
put  the  labels  upon  the  bottles  and  take  them  to  an- 
other place  and  put  them  away  upon  a  shelf.  In 
pursuance  of  this  practice  he  had  just  filled  the  bottle 
in  question  and  placed  it  upon  the  tray  and  was  start- 
ing to  fill  another  bottle,  when  the  bottle  last  filled 
blew  up,  causing  the  injury.  The  variance  alleged  is 
merely  technical,  and  could  not  have  misled  the  defend- 
ants on  the  trial.  Plaintiff's  work  upon  the  bottle 
was  not  complete.  It  was  still  in  his  immediate  vicin- 
ity and  under  his  control,  and  whether  it  exploded 
while  in  the  process  of  being  filled  or  a  few  seconds 
after  is  not  material.     Section  97,  L.  0.  L.,  provides : 

"No  variance  between  the  allegation  in  a  pleading 
and  the  proof  shall  be  deemed  material,  unless  it  have 
actually  misled  the  adverse  party  to  his  prejudice  in 
maintaining  his  action  or  defense  upon  the  merits. ' ' 

It  is  very  evident  that  defendant  was  not  prejudiced 
by  the  variance,  if  indeed  it  should  be  called  such. 
At  the  close  of  the  case  the  court  allowed  the  plead- 
ing to  be  corrected  to  conform  to  the  evidence  in  the 
respects  mentioned  above* 
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2.  The  defendant  also  predicates  error  upon  the 
court's  refusal  to  give  the  following  instruction: 

''If  you  find  from  the  evidence  that  the  injury  which 
plaintiff  suffered  was  an  unavoidable  accident  under 
the  circumstances  of  this  case,  or  that  the  accident 
could  not  have  been  prevented  by  the  exercise  of  rea- 
sonable care  upon  the  part  of  the  defendant,  then  your 
verdict  should  be  for  defendant.** 

The  particular  vice  of  this  instruction  is  the  intro- 
duction of  the  words  ''under  the  circumstances  of  this 
case.**  The  circumstances  were  that  the  plaintiff  re- 
quested defendant  to  procure  him  a  mask  and  gloves, 
which  defendant  failed  to  do,  and  that  in  working  with- 
out them  he  was  injured.  Under  these  conditions  the 
injury  was  unavoidable.  It  would  have  been  unavoid- 
able irrespective  of  whether  or  not  defendant  was  neg- 
ligent. The  instruction  was  one  tending  to  mislead 
the  jury,  and  was  properly  refused.  In  addition  it 
may  be  added  that  this  request,  so  far  as  applicable, 
is  covered  by  the  general  instructions  given  by  the 
court,  which  completely  and  admirably  lay  down  the 
law.  Among  other  things  the  court  instructed  as 
follows : 

"In  a  case  of  this  kind,  negligence  is  not  presumed 
from  the  mere  fact  that  an  accident  happened,  or  that 
a  party  may  have  been  injured.  On  the  contrary,  the 
law  presumes  that  both  plaintiff  and  defendant  exer- 
cised due  care,  and  the  party  who  attempts  to  estab- 
lish negligence  on  the  part  of  either  must  establish 
it  by  a  preponderance  of  the  evidence.  The  only  negli- 
gence for  which  the  defeiidant  would  be  liable  in  this 
case  is  the  negligence  set  forth  in  the  complaint.  So 
that  in  this  case,  if  you  should  find  that  the  defendant 
is  guilty  of  negligence,  which  is  not  alleged  in  the  com- 
plaint, it  is  not  liable  for  such  negligence  so  not  alleged, 
even  if  you  should  find  it  was  the  proximate  cause 
of  the  injury,  and  the  reason  is  that  the  defendant  re- 
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ceived  its  notice  of  the  particular  charges  of  negli- 
gence from  the  pleadings,  and  as  those  are  the  only 
charges  set  up,  those  are  the  only  charges  that  it  is 
called  upon  to  refute;  and  the  particular  charge,  as 
I  have  before  indicated,  is  a  charge  of  failing  to  pro- 
vide the  plaintiff  with  regulation  mask  and  gloves. 
Negligence  is  the  failure  to  do  something  that  a  person 
of  reasonable  care  and  prudence  would  have  done, 
or  the  doing  of  something  that  a  person  of  reasonable 
care  and  prudence  would  not  have  done  under  the  cir- 
cumstances. It  is  the  want  of  due  care  in  the  particu- 
lar situation.  Due  care  and  negligence  are  relative 
terms,  and  what  in  one  situation  might  be  due  care 
might  be  negligence  in  another;  and  the  measure  of 
duty  always  is  reasonable  care  and  caution  upon  the 
part  of  an  employer  for  the  safety  of  his  employees. 
And  that  care  should  be  proportioned  always  to  the 
dangers  reasonably  to  be  apprehended  from  the  em- 
ployment in  which  the  servant  is  engaged.  *  *  When 
you  come  to  consider  this  case  your  first  inquiry  will 
be  whether  this  was  a  dangerous  employment,  one  in- 
volving danger  to  the  servant  engaged  in  it.  *  *  Then 
your  next  inquiry  will  be  whether  the  providing  of 
regulation  gloves  and  mask  is  a  practical  provision 
in  the  employment  in  which  the  plaintiff  was  engaged. 
Whether  it  is  practical  to  use  them,  and  whether  the 
use  of  them  will  or  will  not  impair  the  eflSciency  of 
the  servant.  And  a  further  question,  of  course,  for 
you  to  determine  would  be  whether  if  he  had  been  pro- 
vided with  these  appliances  that  would  have  protected 
him  against  the  injury  which  he  received.'^ 

These  instructions  clearly  excluded  any  recovery 
on  account  of  any  injury  except  that  arising  from  de-, 
fendant's  alleged  negligent  failure  to  furnish  a  mask 
and  gloves,  and  necessarily  excluded  any  recovery 
on  account  of  any  accident,  unavoidable  or  otherwise, 
not  occasioned  by  such  negligence. 

3-5.  The  injury  that  defendant  received  consisled, 
among  other  things,  in  the  severing  or  wounding  of 
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a  tendon  of  his  hand  by  a  piece  of  broken  glass.  He 
testified  that  after  laying  off  for  several  days  he  re- 
turned to  work,  but  that  he  could  not  work  without 
pain,  and  that  the  tendon  broke  one  night  while  he 
was  asleep,  causing  additional  pain  and  suffering. 
Whether  the  second  lesion  was  the  result  of  his  return- 
ing to  work  before  he  had.  completely  recovered  from 
the  original  injury  is  problematical  under  the  circum- 
stances detailed  and  was  left  by  the  court  to  the  jury. 
In  this  connection  defendant's  counsel  requested  the 
following  instructions : 

"Evidence  has  been  offered  tending  to  prove  that 
some  five  weeks  after  the  accident  plaintiff,  while  in 
bed,  suffered  a  second  injury  to  his  hand,  but  no  evi- 
dence has  been  offered  to  prove  that  his  second  injury 
resulted  from  or  was  in  any  way  traceable  to  the  first. 
You  cannot  therefore  allow  any  damages  on  account 
of  such  second  injury  occurring  to  plaintiff,  but  must 
allow  him  only  compensation  for  the  first  injury.*' 

The  refusal  of  the  court  to  give  the  above  is  as- 
signed as  error.  The  instiruction  assumed  as  a  fact 
what  was  at  least  disputable,  namely,  that  there  was 
no  evidence  tending  to  prove  that  the  later  lesion  was 
referable  to  the  original  injury,  whereas  it  might  rea- 
sonably have  been  inferred  from  the  circumstances 
themselves,  and  in  fact,  nobody  reading  all  the  testi- 
mony would  reasonably  conclude  otherwise.  Whether 
the  fact  that  plaintiff's  resuming  work  when  he  did 
aggravated  the  original  injury  to  the  extent  of  bring- 
ing about  the  breaking  of  the  tendon  was  a  question 
of  fact  for  the  jury.  The  testimony  of  Dr.  Fenton, 
one  of  defendant's  witnesses,  confirms  the  view  we 
have  taken  of  this  feature  of  the  case.  Being  asked 
to  account  for  defendant's   statement  that  pus  had 
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gathered  from  time  to  time  at  the  point  of  the  injury, 
he  answered : 

'*At  the  time  of  the  injury,  judging — if  I  may  not 
state  the  cause  of  the  injury,  which  was  a  piece  of 
glass — glass  is  inclined  to  produce  an  inflammation, 
pus  in  formation.  Usually  it  makes  a  jagged  wound, 
and  in  healing,  if  the  external  wound  was  closed,  there 
is  a  possibility  of  some  pus  formation  beneath;  ac- 
cording to  his  own  statement  it  did  form  a  pocket 
there.  Then  subsequently  did  not  unite,  evidently  the 
tissues  broke  down,  and  the  tendons  separated  and 
a  second  operation  was  done,  cutting  along  the  line 
of  the  tendons  in  order  to  gather  it  up  and  bring  the 
two  ends  together.  This  was  united  probably  with 
a  kangaroo  tendon  or  with  some  ligature  of  endurance, 
something  that  would  hold  the  tendon  in  a  position 
for  10  or  20  days,  and  from  the  statement  given,  I  judge 
that  this  ligature  as  it  absorbed  suppurated  slightly 
so  that  pus  escaped  the  second  time.  However,  it  was 
not  sufficient  to  prevent  the  union  of  the  tendons. 
Tt*e  tendon  has  united,  but  it  has,  thickened  quite  con- 
siderably to  what  it  was  in  the  original  state.'* 

Upon  this  matter  the  court  instructed  the  jury  as 
follows : 

'^Gentlemen,  the  injury  complained  of  in  this  case 
is  an  injury  to  the  back  of  the  hand,  which  is  alleged 
to  have  cut  one  of  the  tendons  of  the  hand,  and  in 
case  you  should  find  for  the  plaintiff  in  this  case,  you 
should  take  up,  of  course,  the  question  of  injury  (and 
injury  to  the  face,  of  course,  also).  That  injury  to 
the  hand  as  charged  here  in  the  complaint  was  the 
injury  received  on  the  5th  of  July,  1912.  Now,  I  think 
there  has  been  some  evidence  in  the  case  that  a  later 
injury  has  been  received  somewhere  about  the  wrist. 

**Mr.  Burnett:  Earlier. 

**Mr.  Eeilly:  The  second  injury  was  the  snapping 
of  the  tendon  while  in  bed. 

**The  Court:  Oh,  yes.  Well,  now,  gentlemen,  upon 
that  question,  if  you  should  find  for  the  plaintiff,  you 
should  allow  him  such  sum  as  will  compensate  him, 
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in  your  opinion,  for  the  injury  he  has  received,  and 
the  injury  will  be  the  accident  itself,  and  the  direct 
and  natural  consequences  of  it,  apart  from  any  other 
intervening  cause,  such  as  happened  at  the  time,  and 
such  as  naturally  and  directly  result  from  the  cut- 
ting of  the  hand,  whatever  you  might  find  that 
to  be.  I  say,  in  case  you  find  for  the  plaintiff, 
you  will  award  him  such  sum  as  in  your  judgment 
will  compensate  him  for  the  injury  he  has  received, 
and  fpr  such  disability  as  you  find  he  has  sustained 
by  reason  of  such  injury. ' ' 

This  put  the  matter  fairly  before  the  jury  both  as 
to  plaintiff's  right  of  recovery  and  the  measure  of  his 
damages. 

6.  Defendant's  counsel  also  assigns  as  error  the  re- 
fusal of  the  court  to  give  the  following  instruction : 

**The  servant  assumes  the  dangers  of  the  employ- 
ment to  which  he  voluntarily  and  intelligently  consents, 
and  while  ordinarily  he  is  to  be  subjected  only  to  the 
hazards  necessarily  incident  to  his  employment,  if  he 
knows  that  proper  precautions  have  been  neglected, 
and  still  knowingly  consents  to  incur  the  risk  to  which 
he  will  be  exposed  thereby,  his  assent  dispenses  with 
the  duty  of  the  master  to  take  such  precautions.  If, 
therefore,  you  find  from  the  evidence  that  the  work 
in  which  plaintiff  was  engaged  was  more  dangerous 
without  the  use  of  gloves,  and  that  plaintiff  knew  that 
fact  and  continued  working  without  gloves  in  spite 
of  such  knowledge,  then  plaintiff  must  be  held  to  have 
assumed  the  risk  attached  to  such  work,  and  your  ver- 
dict should  be  for  the  defendant. ' ' 

This  instruction  would  have  been  good  in  a  common- 
law  action  for  negligent  injury,  but  it  has  no  applica- 
tion to  actions  brought  under  the  Employer's  Liability 
Act  when  assumption  of  risk  by  the  servant  is  not  a 
defense :  Hill  v.  Saugested,  53  Or.  178  (98  Pac.  524,  22 
L.  R.  A.  (N.  S.)  634) ;  Love  v.  Chambers  Lumber  Co., 
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64  Or.  129  (129  Pac.  492) ;  Darn  v.  Clarke-Woodward 
Drug  Co.,  65  Or.  516  (133  Pac.  351). 

7.  It  is  also  claimed  that  the  testimony  shows  that 
the  use  of  gloves  and  mask  is  not  practicable  in  filling 
siphon  bottles,  and  that,  therefore,  the  plaintiff  has 
not  brought  himself  within  the  terms  of  the  Employer's 
Liability  Act.  The  testimony  on  this  point  is  conflict- 
ing. The  plaintiff,  who  had  two  years'  experience  in 
bottling,  thought  the  use  of  them  practical,  and  re- 
quested Mr.  Robinson,  defendant's  manager,  to  fur- 
nish them.  At  the  time  the  request  was  made  Mr. 
Robinson  evidently  thought  their  use  practical,  be- 
cause he  promised  to  procure  them.  Mr.  Crane,  plain- 
tiff's witness,  thinks  them  practical,  though  he  admits 
that  they  may  render  the  process  of  bottling  somewhat 
slower,  and  says  that  many,  and  in  fact  a  majority  of, 
bottlers  refuse  to  use  them  for  that  reason.  Witnesses 
for  defendant  go  further  than  this,  and  say  in  effect 
that  their  use  is  impracticable.  So  there  was  evidence 
to  go  to  the  jury  in  support  of  plaintiff's  theory,  and 
as  frequently  announced,  we  will  not  disturb  the  ver- 
dict of  a  jury  where  there  is  any  substantial  evidence 
to  support  it.  In  cases  of  contradictory  testimony  the 
jury  and  not  the  court  is  the  judge  of  its  value  and 
effect. 

The  judgment  of  the  Circuit  Court  is  affirmed. 

Affibmed. 

Mb.  Justice  Bean,  Mb.  Justice  Eakin  and  Mb. 
Justice  McNaby  concur. 
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Argued  July  8,  reversed  July  28,  1914. 

DOYLE  V.  PORTLAND  BY.,  L.  &  P.  CO.* 

(143  Pac.  623.) 

BailroadB — Operation — ^Injuries  to  Persons  on  Track — LIcenMM  or 
Trespassers. 

1.  Where  many  people,  in  a  thickly  settled  community,  have  been 
accustomed  every  day  for  several  years  to  use  a  railroad  bridge  as  a 
foot  passageway,  with  the  knowledge  and  acquiescence  of  the  railroad 
company  and  its  employees,  persons  using  such  bridge  in  accordance 
with  the  usage  are  not  trespassers,  but  are  licensees,  and  the  railroad 
company  is  bound  to  use  reasonable  care  in  the  management  and  run- 
ning of  its  trains  to  protect  them  from  injury. 

Ballroads — Operation^InJurles  to  Persons  on  Track — ^Lookout. 

2.  While  a  railway  owes  no  duty  to  keep  a  lookout  for  ordinary 
trespassers,  it  is  bound  to  keep  a  lookout  for  persons  on  the  track 
with  the  license  or  invitation  of  the  company,  express  or  implied,  and 
to  exercise  ordinary  care  to  discover  them,  no  less  than  to  avoid  in- 
juring them  after  discovering  them. 

Railroads — Operation— Injuries  to  Persons  on  Track— Effect  of  No- 
tice. 

3.  If,  after  the  posting  of  a  notice  forbidding  trespassing  on  a 
railroad  bridge,  the  people  continue  to  use  it  as  a  footway  with  the 
knowledge  of  the  railroad  and  without  its  making  any  objection,  a 
jury  may  properly  find  that  the  company  acquiesced  in  such  use,  not- 
withstanding the  notice. 

Railroads — Operation — Injuries  to  Persons  on  Track  —  Actions  —  In- 
struction. 

4.  Where  there  is  evidence  that  a  railroad  acquiesced  in  the  ase 
of  a  bridge  as  a  footway  by  the  public,  an  instruction  requiring  of 
the  railroad  only  the  lowest  degree  of  care  for  the  protection  of  a 
person  on  the  bridge  was  error. 

From  Multnomah :  Thomas  J.  Clbbton,  Judge. 

This  is  an  action  by  William  C.  Doyle  against  the 
Portland  Railway,  Light  &  Power  Company,  a  corpo- 
ration, for  damages   on   account  of  personal  injuries 

*0n  the  question  of  posting  signs  warning  trespassers  as  affecting 
liability  of  railroad  company  for  injury  to  person  walking  on  track, 
see  note  in  47  L.  R.  A.  (N.  S.)  506. 

As  to  the  duty  toward  trespassers  or  persons  on  railroad  track,  see 
note  in  36  L.  Ed.  1064. 

Upon  the  duty  to  maintain  lookout  for  persons  on  railroad  tracks, 
generally,  see  notes  in  25  L.  B.  A.  287;  8  L.  B.  A.  (N.  S.)  1069,  ane 
41  L.  B.  A.  (N.  S.)  264.  BcPORTn. 
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received  by  reason  of  alleged  negligence.  A  verdict 
was  returned  on  which  judgment  was  rendered  in 
favor  of  the  defendant,  and  plaintiff  appeals.  The 
facts  are  sufficiently  stated  in  the  opinion. 

Revebsed, 

For  appellant  there  was  a  brief  over  the  names  of 
Mr.  Shirley  D.  Parker  and  Messrs,  Littlefield  dt  Smith, 
with  an  oral  argument  by  Mr.  Isham  N.  Smith. 

For  respondent  there  was  a  brief  over  the  name  of 
Messrs.  Griffith,  Leiter  dt  Allen,  with  an  oral  argument 
by  Mr.  Rufus  A.  Leiter. 

Department  1.  Mr.  Justice  Ramset  delivered  the 
opinion  of  the  court. 

This  is  an  action  to  recover  damages  for  personal 
injuries,  based  on  alleged  negligence  of  the  defendants. 
The  action  was  dismissed  as  to  the  Oregon  Water 
Power  &  Railway  Company,  and  it  proceeded  against 
the  Portland  Railway,  Light  &  Power  Company.  The 
trial  resulted  in  a  judgment  against  the  plaintiff.  The 
latter  appeals,  and  the  last-named  company  is  the 
respondent. 

The  complaint,  an  answer,  and  a  reply  were  filed. 
The  errors  assigned  relate  to  the  instructions  ^ven 
by  the  court  and  to  those  refused ;  but  we  will  consider 
only  certain  of  the  charges  that  were  given  and  ex- 
cepted to. 

At  the  time  of  the  accident  complained  of,  and  for 
several  years  prior  thereto,  the  defendant,  the  Port- 
land Railway,  Light  &  Power  Company,  was  engaged 
in  running  and  conducting  an  electric  railroad  for  car- 
rying persons  and  freight,  and  the  mail  as  a  common 
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carrier,  from  the  city  of  Portland  to  Estacada,  Ore- 
gon.   The  complaint  alleges,  inter  alia,  the  following: 

*'As  part  and  parcel  of  the  system  of  electric  rail* 
roads  and  railways  so  owned  and  operated  by  defend- 
ant, the  defendant  operated  a  railroad  between  Port- 
land, Oregon,  and  Estacada,  as  above  stated,  and  along 
the  right  of  way  thereof  was  a  high  and  dangerous 
trestle,  approximately  40  feet  in  height  and  about  80 
yards  long,  extending  over  and  across  Johnson  Creek, 
between  Berkley  and  Ardenwald  stations,  and  that 
said  railroad  was  so  constructed  that  it  constituted 
and  was  the  sole  and  only  means  and  method  of  trans- 
portation and  of  crossing  over  the  said  creek,  and 
that  in  the  vicinity  of  said  trestle  there  is  a  populous 
settlement,  and  that  the  people  residing  in  the  vicinity 
thereof  from  the  date  of  the  construction  of  said 
trestle,  thence  hitherto,  have  used  said  trestle  as  a 
footpath  or  passageway  or  crossing  over  and  across 
said  creek,  and  have  used  the  same  frequently  at  vari- 
ous hours. of  each  and  every  day,  and  the  said  trestle 
constituted  and  was  a  pathway  or  passageway  ordi- 
narily and  customarily  used  by  the  public  without 
objection  on  the  part  of  the  said  defendants,  and  of 
such  customary  and  public  use  the  said  defendants 
and  each  of  them  well  knew  prior  to  the  happening  of 
the  injuries  to  the  plaintiff." 

The  complaint  then  describes  the  general  character 
of  the  approaches  to  the  trestle,  and  alleges  knowledge 
of  the  defendant  of  the  use  by  the  people,  and  pro- 
ceeds : 

'*0n  January  29,  A.  D.  1913,  at  about  the  hour  of 
6  o'clock  P.  M.,  this  plaintiff,  together  with  his  wife, 
was  lawfully  traveling  upon  said  trestle  and  using  the 
same  as  a  footpath  for  lawful  purposes,  and  for 
crossing  the  said  creek,  and  was  proceeding  with  due 
care  and  caution  to  cross  said  trestle,  and  had  traveled 
approximately  three  quarters  of  the  distance  across 
said  trestle,  going  in  an  easterly  direction,  where- 
upon one  of  the  trains  so  operated  by  the  defendants 
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as  a  part  and  parcel  of  their  system  of  electric  rail- 
way lines  approached  said  trestle  at  a  high  and  a 
dangerous  and  excessive  rate  of  speed,  and  at  a  rate 
greater  than  that  usually  attained  by  the  trains  of  the 
said  defendants  in  approaching  and  crossing  said  tres- 
tle, at  a  rate  of  approximately  40  miles  an  hour.  That 
the  name  of  the  conductor  in  charge  of  said  train  is 
not  known  to  plaintiff.  The  number  of  said  train  is 
not  known  to  plaintiff.  After  said  train  had  entered 
or  passed  the  cuts  in  its  approach  to  the  said  trestle, 
the  operatives  thereof  had  a  clear  and  unobstructed 
view  and  vision  of  this  plaintiff  and  his  said  wife, 
and  realized  the  danger  in  which  plaintiff  and  his  wife' 
were  and  the  dangers  to  which  they  were  exposed,  and 
thereafter  and  after  said  operatives  so  in  charge  of 
such  train  had  realized  the  danger  to  which  plaintiff 
was  exposed,  the  said  operatives  had  full  time  and 
opportunity  to  have  stopped  the  said  train  and  have 
saved  this  plaintiff  from  the  injuries  hereafter  de- 
scribed, but  that  said  operatives  carelessly,  recklessly, 
and  negligently  failed  to  control  the  said  train,  but, 
on  the  contrary,  ran  the  same  at  a  high  and  a  dan- 
gerous rate  of  speed  and  collided  with  this  plaintiff, 
causing  plaintiff  the  injuries  hereafter  stated.  Plain- 
tiff realized  a  train  was  approaching  while  he  and  his 
wife  were  on  the  trestle,  and  placed  his  wife  in  a  place 
of  safety,  and  could  not  himself  get  to  a  place  of  safety 
before  being  struck  by  the  train.  At  said  time  and 
place,  and  after  said  operatives  had  time  and  oppor- 
tunity to  have  stopped  said  train  and  prevented  the 
injuries  to  plaintiff,  as  above  alleged,  the  said  train 
collided  with  this  plaintiff  with  great  force  and  vio- 
.lence,'^  etc. 

The  evidence  shows  that  the  plaintiff  and  his  wife 
had  been  working  in  a  mill  a  short  distance  west  of 
the  trestle  across  Johnson  Creek,  referred  to  in  the 
complaint,  and  that  they  lived  a  short  distance  east 
of  said  trestle.  They  quit  work  a  short  time  before 
6  o'clock  P.  M.,  but  were  too  late  to  take  a  car  going^ 
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east,  and  hence  decided  to  walk  home.  The  only  con- 
venient way  across  Johnson  Creek  was  the  defend- 
ant's bridge  and  trestle,  crossing  said  creek.  They 
had  used  this  bridge  as  a  passageway  frequently  prior 
to  that  time.  They  decided  to  walk  over  it.  It  was 
about  6  o'clock  P.  M.  when  they  reached  the  bridge. 
They  had  gone  about  three  fourths  of  the  distance 
across  it,  when  they  discovered  the  defendant's  car, 
only  a  short  distance  away,  running  at  a  high  rate 
of  speed.  The  plaintiff  assisted  his  wife  to  get  out 
of  the  way  of  the  car,  but  did  not  have  time  to  get  off 
the  bridge  himself,  and  he  was  struck  by  the  car  and 
knocked  off  the  bridge,  and  fell  to  the  ground,  a  dis- 
tance of  about  30  feet.  He  was  seriously  injured, 
and  rendered  unconscious  for  several  days.  The  car 
did  not  stop  until  it  had  passed  over  the  bridge  and 
beyond  the  point  where  it  struck  the  plaintiff.  This 
bridge  is  176  feet  long.  The  motorman  says  that  he 
saw  the  plaintiff  and  his  wife  when  the  car  was  20  or 
30  feet  from  the  end  of  the  bridge,  and  he  claims  that 
he  did  all  that  he  could  to  stop  the  car  and  prevent 
the  accident  Witnesses  for  the  defendant  testified 
that  the  car  could  be  stopped  while  going  a  distance 
of  90  feet  after  the  brakes  were  applied. 

There  was  evidence  tending  to  prove  that,  with  the 
aid  of  the  headlight,  the  motorman  could  see  a  person 
in  front  of  the  car  when  200  or  300  feet  distant  from 
him.  The  evidence  shows  that  a  considerable  num- 
ber of  people  reside  in  the  vicinity  of  said  bridge,  and 
that  said  bridge  had  been  constantly  used  for  several 
years  prior  to  the  date  of  the  accident,  by  numerous 
persons,  as  a  passageway  over  Johnson  Creek  for 
pedestrians,  and  that  school  children  and  others  had 
80  used  it.  The  evidence  tends  strongly  to  prove  that 
the  defendant  and  its  servants  knew  of  this  use  and 
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acquiesced  therein.  The  defendant  had  placed  at  each 
end  of  said  bridge  the  following  notice:  *'No  Thor- 
oughfare. This  is  Private  Property.  Trespassing 
Hereon  Forbidden."  There  was  suflScient  evidence 
tending  to  show  that  said  bridge  had  been  and  was 
used  by  the  public  as  a  passageway  for  pedestrians,  to 
make  it  necessary  for  the  trial  court  to  instruct  the 
jury  as  to  the  degree  of  care  that  the  defendant  should 
have  used  in  approaching  and  passing  over  said  bridge 
with  its  cars. 

The  plaintiff  contends  that  the  injury  to  him  was 
caused  by  the  negligence  of  the  defendant  and  its  em- 
ployees in  running  its  car  when  approaching  said 
bridge,  and  in  not  stopping  it  before  the  car  reached 
him,  etc.  He  claims,  also,  that  if  the  defendant's  em- 
ployees had  used  proper  care,  and  had  kept  a  proper 
lookout,  they  could  and  would  have  seen  him  when  at 
a  considerable  distance  before  reaching  said  bridge, 
and  in  ample  time  to  have  stopped  said  car  before 
reaching  him,  etc.  The  defendant,  on  the  other  hand, 
contends  that  the  injury  to  the  plaintiff  was  the  result 
of  an  unavoidable  accident  or  of  the  negligence  of 
the  plaintiff.  These  were  questions  to  be  determined 
by  the  jury,  from  the  evidence,  under  proper  instruc- 
tions from  the  trial  court. 

The  plaintiff  contends  that  the  instructions  were  too 
long  and  that  they  were  given  in  such  a  manner  that 
they  tended  to  confuse  the  jury.  The  instructions 
given  comprised  23  typewritten  pages.  We  think  that 
the  criticism  of  the  plaintiff  is  not  wholly  without  foun- 
dation. The  court  gave  the  jury  lengthy  instructions, 
and  then  gave  numerous  charges  that  were  requested 
by  the  parties.  In  some  instances,  the  court  read 
charges  to  the  jury,  telling  them  which  party  had  re- 
quested them,  and  then  informed  the  jury  that  it  had 
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modified  said  charges,  and  then  read  the  modified 
charges  to  the  jury.  Under  such  conditions  it  is  hardly 
probable  that  the  jury  could  remember  the  differences 
between  the  charges  as  they  were  first  read,  and  as 
they  were  in  their  modified  forms.  Such  practice 
tends  to  confuse  the  jury,  as  they  are  not  likely  to  be 
able  to  separate  the  chaff  from  the  wheat. 

The  writer  of  this  opinion  believes  that  it  is  the 
better  practice  for  the  trial  court  to  examine  the 
charges  requested,  and  to  make  such  changes  therein 
as  are  deemed  necessary,  and  then  to  give  all  the  in- 
structions as  the  charge  of  the  court,  without  inform- 
ing the  jury,  or  saying  in  their  hearing,  that  certain 
parts  are  requested  by  the  plaintiff  and  other  por- 
tions by  the  defendant.  The  trial  judge,  by  adopting 
requested  charges,  makes  them  his  own,  and  all  the 
charges  given  should  be  given  in  such  a  manner  that 
the  jury  will  understand  that  they  are  the  instructions 
of  the  court,  and  have  the  court's  full  approval  and 
authority.  If  the  jury  is  informed  that  parts  of  the 
instructions  came  from  counsel,  that  fact  is  likely  to 
lessen  the  effect  that  would  otherwise  have  been  ac- 
corded to  them.  However,  these  are  mere  sugges- 
tions. 

1.  Where  a  considerable  number  of  people,  in  a 
thickly  settled  community,  have  been  accustomed  every 
day  for  several  years  to  use  a  railroad  bridge  as  a  foot 
passageway,  with  the  knowledge  and  acquiescence  of 
the  railroad  company  and  its  employees,  persons  using 
such  bridge  in  accordance  with  such  usage  are  not  tres- 
passers, but  are  licensees,  and  the  railroad  company 
owes  to  them  the  duty  of  reasonable  care  in  the  man- 
agement and  running  of  its  trains  to  protect  them 
from  injury.    25  Cyc,  page  642,  says: 
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**When  the  owner  of  land,  with  full  knowledge  of 
the  facts,  tacitly  permits  another  repeatedly  to  do  acts 
upon  the  land,  a  license  may  be  implied  from  his  fail- 
ure to  object.'* 

18  Am.  & Eng.  Ency.  Law  (2  ed.),  page  1133,  says: 

**When  one  sees  another  exercising  rights  in  his 
land,  and  says  nothing,  this  fact  should  go  to  the  jury 
in  connection  with  others  tending  to  show  a  license. 
A  license  may  arise  from  merely  permitting  another  to 
do  certain  things  repeatedly." 

In  Driscoll  v.  N,  &  R.  Co,,  37  N.  Y.  637  (97  Am.  Dec. 
761),  the  court  says : 

*'The  intestate  was  not  a  trespasser,  whether  killed 
when  he  was  on  the  defendants'  land,  or  on  the  land 
whereof  the  fee  belonged  to  his  employers.  The  habit- 
ual use  of  the  footpatli  across  the  quarry  lots  for  many 
years,  without  objection,  warrants  a  finding  of  license 
from  the  defendants  to  cross  their  land  to  go  to  his 
house." 

In  Teakle  v.  San  Pedro  etc.  Co.,  32  Utah,  276  (90 
Pac.  402,  10  L.  E.  A.  (N.  S.)  486),  part  of  the  sylla- 
bus is : 

** Where,  for  a  considerable  period  of  time,  numerous 
persons  had  been  accustomed  to  walk  along  or  across 
a  railroad  track  in  a  populous  city,  such  persons  were 
licensees,  whose  presence  the  railroad  train  operatives 
were  bound  to  anticipate  and  observe  a  reasonable 
lookout  in  order  to  prevent  injury  to  them,  when  their 
attention  was  not  directed  to  the  performance  of  other 
duties." 

In  Anderson  v.  G.  N.  R.  Co.,  15  Idaho,  523  (99  Pac. 
94),  the  court  says: 

*'0n  the  other  hand,  there  is  a  large  and,  •  *  we 
think,  better  considered  line  of  authorities  to  the  effect 
that,  without  regard  to  the  question  whether  the  per- 
son killed  or  injured  was  or  was  not  a  trespasser  or  a 
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licensee  upon  the  track  of  the  company,  the  company 
is  bound  to  exercise  special  care  and  watchfulness  at 
any  point  upon  its  track  where  people  may  be  expected 
on  the  track,  or  where  the  roadbed  is  used  constantly 

by  pedestrians.** 

« 

In  Virginia  Mid.  R.  R.  Co.  v.  White,  84  Va.  500 
(5  S.  E.  575, 10  Am.  St.  Rep.  874),  the  court  inter  alia, 
says: 

**  There  is  no  other  footpath  from  the  house,  nor, 
indeed,  from  the  railroad  bridge  to  the  depot,  than 
over  these  [railroad]  tracks,  which,  it  seems,  have 
been  used  for  years   by  pedestrians  going  from  the  | 

Field  house  and  other  places  in  its  vicinity  to  the  depot 
and  other  business  portions  of  the  city.  This  user 
by  the  public  has  been  with  the  acquiescence  of  the  com- 
pany. Without  passing  over  the  tracks,  the  Field 
house  is  virtually  inaccessible.  *  *  The  deceased  (who 
was  killed  on  the  railroad  track)  was  not  a  trespasser, 
but  a  licensee ;  and,  whatever  duty  a  railroad  company 
may  owe  to  a  trespasser  on  its  track,  *  *  a  different 
rule  applies  to  a  licensee.  As  to  the  latter,  the  rule 
is  that  the  company  is  bound  to  exercise  ordinary  care 
and  prudence  toward  him,  for  the  license  creates  this 
duty/' 

In  Troy  v.  Cape  Fear  etc.  R.  R.,  99  N.  C.  298  (6  S.  E. 
77,  6  Am.  St.  Rep.  521),  part  of  the  syllabus  is: 

"Where  the  public  for  a  long  series  of  years  has  been 
in  the  habit  of  using  a  portion  of  the  track  of  a  rail- 
road company  for  a  crossing,  the  acquiescence  of  the 
company  will  amount  to  a  license,  and  impose  on  it 
the  duty  of  reasonable  care  in  the  operation  of  its 
trains,  so  as  to  protect  persons  using  the  license  from  , 

injury. '  * 

In  Byrne  v.  New  York,  C.  <&  H.  R.  R.  Co.,  104  N.  Y. 
362  (10  N.  E.  539,  58  Am.  Rep.  512),  a  part  of  the 
syllabus  is :  | 

"Where  the  public  for  a  long  period  of  time  have 
notoriously  and  constantly  been  in  the  habit  of  cross- 
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ing  a  railroad  at  a  point  not  in  a  traveled  public  high- 
way, with  the  acquiescence  of  the  railroad  corporation, 
this  acquiescence  amounts  to  a  license,  and  imposes  a 
duty  upon  it,  as  to  all  persons  so  crossing,  to  exercise 
reasonable  care  in  the  running  of  its  trains,  so  as  to 
protect  them  from  injury/' 

In  Davis  v.  Chicago  <&  N.  W.  R.  Co.,  58  Wis.  646  (17 
N.  W.  406,  46  Am.  Rep.  667),  the  court  reviewed  the 
authorities  on  this  question,  and  a  part  of  the 
syllabus  is : 

*  *  If  the  right  of  way  of  a  railroad  company  has  been 
constantly  used  by  the  public  for  purposes  of  travel 
on  foot,  with  its  knowledge  and  acquiescence,  a  per- 
son so  using  the  same  is  not  a  mere  trespasser,  but  is 
a  licensee,  and  the  company  will  be  liable  for  an  in- 
jury to  him  caused  by  the  negligent  act  or  omission  of 
its  servants.  The  statute  (Rev.  Stats.,  §  1811)  mak- 
ing it  an  offense  to  walk  upon  the  track  of  a  railroad 
does  not  alter  the  rule.** 

In  Clampit  v.  Chicago,  St.  P,  <6  K.  C.  Ry.  Co.,  84 
Iowa,  74  (50  N.  W.  673),  the  court  says: 

**The  defendant  and  the  railroad  company  owning 
the  track,  having  through  their  employees  and  officers 
knowledge  of  the  use  of  the  footpath  crossing,  and 
having  made  no  objections  thereto,  nor  erected  fences, 
walls,  or  other  obstructions  to  such  use,  will  be  pre- 
sumed to  assent  to  it,  thus  giving  all  who  use  the  cross- 
ing  license  therefor.  The  plaintiff,  therefore,  was  not 
a  trespasser  upon  the  railroad  track,  but  is  entitled  to 
all  the  rights  and  protection  of  one  rightfully  upon  it 
with  the  license  of  the  defendant.'* 

In  Volume  2,  Section  1725,  of  his  Commentaries  on 
Negligence,  Mr.  Thompson  says : 

**When  the  public  for  years  have  been  accustomed 
to  cross  the  track  of  a  railway  company  on  a  well-de- 
fined path,  with  the  acquiescence  of  the  company, 
although  without  its  express  license,  a  license  to  do  so 
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will  be  presumed,  and  persons  so  crossing  to  and 
fro  are  not  in  a  strict  sense  trespassers,  but  are 
licensees,  and  the  company  is  bound  to  take  reasonable 
precautions  to  avoid  injuring  them." 

In  Cassida  v.  Oregon  R.  <&  N.  Co.,  14  Or.  557  (13  Paa 
441),  the  court  said: 

'*I  think  that  the  fact  that  persons  were  liable  to  be 
on  a  railroad  track  at  a  particular  locality  where  the 
train  is  to  pass,  if  known  to  the  managers  of  the  train, 
or  they  have  reasonable  grounds  to  expect  it,  whether 
such  persons  are  there  rightfully  or  wrongfully,  would 
impose  a  duty  upon  them  they  would  not  ordinarily  be 
under  in  the  conduct  of  the  business.** 

Other  authorities  sustaining  the  position  that  we  take 
in  this  case  could  be  cited,  but  we  have  quoted  enough 
to  show  that  our  conclusions  are  sustained  by  many 
authorities. 

There  are  many  cases  that  take  an  opposite  view  of 
this  question,  but  authorities  **  should  be  weighed,  not 
counted.*'  It  seems  to  us  not  to  be  reasonable  or  con- 
sonant with  a  proper  regard  for  the  protection  of 
human  life  and  limb  to  hold  that  the  demands  of  travel 
and  commerce  are  so  pressing  and  urgent  as  to  be 
superior  to  the  safety  of  men  and  women,  and  require 
that  persons  passing  over  railroad  bridges,  where  they 
have  habitually  passed  for  years,  with  the  knowledge 
and  acquiescence  of  the  company,  should  be  treated  as 
mere  trespassers. 

A  sense  of  justice  seems  to  us  to  require  that,  where 
people  have  habitually  and  constantly,  for  a  number  of 
years,  used  a  railroad  bridge  as  a  passageway  for 
pedestrians,  with  the  knowledge  and  acquiescence  of 
the  company,  persons  so  using  said  bridge  should  be 
held  to  be  licensees,  and  not  trespassers,  and  entitled 
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to  receive  from  the  company  reasonable  care  and  dili- 
gence for  their  protection  from  injury. 

If,  in  this  case,  the  people  have  been  accustomed  to 
use  constantly  for  years  the  railroad  bridge  referred 
to  as  a  footpath,  to  enable  them  to  cross  Johnson  Creek, 
and  they  had  done  this  with  the  knowledge  and  acqui- 
escence of  the  defendant  and  its  employees,  they  were 
not  trespassers,  but  licensees,  and  it  was  the  duty  of 
the  company,  in  running  its  cars  over  said  bridge  and 
in  approaching  the  same,  to  use  reasonable  care  and 
prudence  to  prevent  injuries  to  persons  so  using  said 
bridge. 

2.  Mr.  Thompson,  in  Section  1725,  Volume  2,  of  his 
Commentaries  on  Negligence,  says : 

''We  have  seen  that  toward  ordinary  trespassers  on 
railway  tracks  the  general  doctrine  is  that  the  railway 
company  owes  no  duty  to  keep  a  lookout,  though  judi- 
cial opinion  is  not  uniform  on  this  question ;  but  when 
persons  are  upon  a  railway  track  with  the  license  or 
invitation  of  the  company,  express  or  implied,  it  is 
under  a  duty  to  keep  a  lookout  for  them,  and  to  exer- 
cise ordinary  care  to  discover  them  on  the  track,  no 
less  than  to  avoid  injuring  them  after  discovering 
them.'* 

We  approve  this  citation  from  Thompson. 

3.  The  court  below  tried  the  case  upon  a  wrong 
theory,  and  it  was  of  the  opinion  that,  if  the  people 
had  habitually  and  constantly  for  years  used  the  rail- 
road bridge  as  a  passageway  for  pedestrians,  with  the 
knowledge  and  acquiescence  of  the  company,  they  were 
not  licensees,  but  were  trespassers  thereon,  and  en- 
titled only  to  the  rights  of  trespassers.  This  is  shown 
by  several  charges  that  were  given  to  the  jury,  and  by 
the  refusal  to  give  others.  The  court  took  that  view 
in  giving  the  following  charge,  which  we  hold  to  be 
erroneous : 
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**Now,  in  this  case  the  company  had  a  right,  of 
course,  to  the  free  and  unobstructed  use  of  its  own  pri- 
vate right  of  way.  I  mean  by  that,  the  railroad  line 
over  which  its  cars  run ;  and  any  person  who  went  upon 
that  right  of  way  without  its  consent,  of  course,  went 
there  wrongfully,  and  would  be  a  trespasser  upon  that 
right  of  way.  The  trespass  signs  that  were  put  up 
there,  if  there  were  any  put  up  there-^and  you  must 
be  the  judges  of  the  testimony — would  be  put  there,  if 
they  were  put  there,  to  serve  as  notice  to  pedestrians, 
simply  as  a  warning  or  as  a  claim  of  the  company  that 
they  claimed  that  as  a  private  right  of  way,  and  any 
one  who  went  upon  this  right  of  way  the  law  assumes 
they  went  upon  there  knowing  that  this  was  a  private 
way,  and  that  they  thereby  became  trespassers  upon 
the  property  of  this  company." 

The  trespass  notices  were  competent  evidence  to  be 
considered  by  the  jury  on  the  question  whether  the 
company  acquiesced  in  the  use  of  the  bridge  by  the 
people  as  a  footpath;  but  they  were  not  at  all  con- 
clusive on  that  point.  We  believe  that  the  evidence  did 
not  show  when  they  were  posted.  If,  after  said  notices 
were  posted,  the  people  continued  to  use  said  bridge 
as  a  footway,  with  the  knowledge  of  the  defendant  and 
its  employees  and  without  the  company's  making  any 
further  objection  thereto,  a  jury  might  properly  find 
that  the  company  acquiesced  in  said  use,  notwithstand- 
ing the  posting  of  said  notices.  The  question  whether 
the  defendant  acquiesced  in  said  use  or  impliedly 
consented  thereto  was  for  the  jury  to  determine. 

4.  The  trial  court 's  theory  was  that  the  plaintiflF  and 
all  who  used  the  defendant's  bridge  as  a  footway  were 
trespassers,  and  it  was  error  in  the  court  to  give  the 
following  charge : 

*'What  the  cpurt  means  to  say  by  this  is  that,  if  a 
person  is  a  trespasser  upon  a  track,  he  is  not  entitled 
to  that  degree  of  care  that  a  person  would  require  that 
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was  not  a  trespasser.  *  *  A  trespasser  does  not  re- 
quire as  high  a  degree  as  a  pedestrian  who  might  be 
walking  along  a  track,  where  he  would  not  be  a  tres- 
passer, for  instance.  A  trespasser  is  a  person  who 
would  require  the  lowest  degree  of  care  in  order  to 
protect  his  rights  from  the  defendant.'* 

According  to  the  trial  court's  theory,  the  plaintiff 
was  a  trespasser,  and  entitled  to  the  lowest  degree  of 
care  for  his  protection.  This  was  error.  If  the  plain- 
tiff was  a  licensee,  and  not  a  trespasser,  upon  the  de- 
,  fendant's  bridge,  he  was  there  lawfully  and  entitled 
to  all  the  care  and  protection  that  any  person  lawfully 
there  was  entitled  to.  As  shown  supra,  he  was 
entitled  to  reasonable  care  and  diligence  from  the 
defendant  for  his  protection. 

Several  other  charges  that  were  given  were  erro- 
neous, and  some  that  were  requested  should  have  been 
given.  As  to  the  care  that  the  plaintiff  was  entitled 
to  at  the  hands  of  the  defendant,  when  he  was  upon 
said  bridge,  the  charges  given  by  the  trial  court  are 
somewhat  inconsistent  with  each  other.  As  a  new  trial 
will  be  granted,  for  the  reasons  stated  supra,  it  is  not 
necessary  to  discuss  the  instructions  further. 

We  find  that  there  was  prejudicial  error  in  the  pro- 
ceedings of  the  court  below.  The  judgment  of  the 
court  below  is  reversed,  and  a  new  trial  is  granted,  to 
be  conducted  in  accordance  with  this  opinion. 

Bevbrsed. 

Mr.  Chief  Justice  McBeidb  and  Me.  Justice  Moobb 
concur. 

Mb.  Justice  Bubnett  concurs  in  the  result 
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In  Tyson  v.  Chestnut,  118  Ala.  405  (24  South.  79), 
the  court  says : 

**To  support  the  first  assignment  it  was  not  at  all 
necessary  for  the  plaintiff  [the  tenant]  to  prove  an 
actual  forcible  eviction.  Showing  a  demand  for  pos- 
session by  the  Chestnuts,  claiming  under  a  title  which, 
*as  we  have  seen,  was  paramount,  it  was  only  necessary 
for  him  to  show,  further,  that  he  yielded  and  sur- 
rendered possession  in  obedience  to  such  demand  and 
in  recognition  of  the  dominant  character  of  the  title 
under  which  the  demand  was  made/' 

11  Am.  &  Eng.  Ency.  Law  (2  ed.),  page  480,  says: 

**As  has  been  seen,  an  eviction  by  title  paramount 
arises  where  a  third  person  established  a  title  to  the 
demised  premises,  superior  to  that  of  the  landlord,  and 
gains  possession  by  virtue  of  that  title.  It  is  not  neces- 
sary that  the  tenant  should  be  forcibly  ejected  or  dis- 
possessed of  the  demised  premises  by  process  of  law, 
hut  he  may  peaceably  yield  possession  to  the  person 
who  has  the  superior  title,  or  who  has  been  adjudged 
to  be  entitled  to  the  possession,  and  to  treat  himself  as 
having  been  evicted.  The  person  to  whom  he  yields 
possession  must,  Jiowever,  have  a  present  right  of 
entry,  and  the  tenant  must  act  in  good  faith  and  with- 
out fraud  or  collusion.  It  has  been  said  that  by  so 
yielding  possession,  or  by  making  no  resistance  to  the 
entry,  the  tenant  takes  upon  himself  the  burden  of 
proving  that  such  entry  was  under  and  by  virtue  of  a 
paramount  title." 

24  Cyc,  page  1133,  says : 

*' However,  since  actual  ouster  is  not  necessary  in 
order  to  constitute  an  eviction,  if  a  lessee,  to  prevent 
being  actually  expelled  from  the  demised  premises, 
yields  possession  thereof,  and  attorns  in  good  faith 
to  one  who  has  a  title  paramount  to  that  of  the  lessee 
and  his  lessor,  and  also  a  right  to  immediate  posses- 
sion, this  is  equivalent  to  any  actual  ouster/' 
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Where  a  tenant  yields  the  possession  of  the  demised 
premises  to  the  owner  of  a  paramount  title,  with  a 
present  right  of  possession,  the  rule  that  a  tenant  is 
estopped  to  deny  the  landlord's  title  ceases  to  obtain: 
24  Cyc,  pages  948,  949,  says : 

**The  estoppel  is  terminated  by  the  eviction  of  the 
"tenant  by  title  paramount,  or  by  acts  amounting  to  an 
ouster  which  authorize  the  tenant  to  attorn  to  the 
holder  of  the  paramount  title  as  if  actually  evicted." 

According  to  the  weight  of  authority,  a  tenant  is  not 
obliged  to  wait  until  he  was  forcibly  ejected  by  legal 
process.  When  the  owner  of  the  paramount  title, 
having  a  present  right  of  possession  of  the  demised 
premises,  demands  the  possession  thereof,  the  tenant 
has  a  right  to  recognize  such  superior  title  and  right 
of  possession,  and  to  yield  the  possession  of  the  prem- 
ises to  such  owner,  and,  when  he  does  this,  he  is  not 
estopped  to  deny  the  title  of  the  landlord.  When  a 
tenant  thus  yields  the  possession  of  the  demised  prem- 
ises to  the  rightful  owner,  the  possession  of  the  land- 
lord by  his  tenant  ceases,  and  the  possession  of  the 
rightful  owner  begins.  The  moment  that  Mrs.  Haines 
yielded  the  possession  of  the  premises  in  dispute  to 
the  plaintiff,  as  stated  supra,  the  possession  of  the 
defendant  Topping  ceased,  and  that  of  the  plaintiff 
commenced.  We  find,  from  the  evidence,  that  the  pos- 
session of  the  property  in  dispute  was  at  the  date  of 
the  commencement  of  this  suit  in  the  plaintiff,  and  that 
no  other  person  had  the  actual  or  the  constructive 
possession  thereof. 

It  may  be  that  the  defendants  erred  in  not  denying 
the  plaintiff 's  title  to  said  property,  and  in  not  setting 
up  title  thereto  in  the  estate  of  Harry  Wilson,  or  in 
his  heirs.  However,  that  was  a  matter  for  their  con- 
sideration when  they  were   preparing  their    answer. 
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characteristic  which  is  very  deleterious  from  a  brew- 
ing point  of  view.  The  expert  beer  drinker  and  the 
expert  brewmaster  can  always  detect,  or  can  practi- 
cally always  detect,  the  presence  of  moldy  hops.  It 
sets  up  in  a  slight  degree  in  the  fermenting  process  a 
kind  of  a  fungus  growth  which  can  be  detected  after- 
ward when  you  are  drinking  the  finished  article,  in 
other  words^  the  beer. 

**Q.  State  whether  or  not  you  had  any  samples  of 
the  hops  from  his  yard  in  the  crop  of  1912. 

'*A.  Yes,  on  the  28th  of  February  last,  Mr.  Edmun- 
son himself  sent  me  at  Salem  samples  of  his  crop. 
That  was  the  first  time  I  had  seen  samples  of  the  crop. 

**Q.  Did  you  examine  the  samples t 

••A.  I  did. 

*'Q.  State  what,  if  any,  defect  you  found  in  them? 

**A.  The  first  defect  was  lack  of  good  lupulin.  The 
next  defect  was  poor  flavor,  which  in  my  opinion  was 
due  to  faulty  curing.  I  think,  without  knowing  Mr. 
Edmunson 's  kilns  at  all,  that  he  overloaded  his  kilns, 
and  produced  a  stewing  flavor.  The  hops  had  a  smoky 
kind  of  flavor.  In  curing,  the  steam  should  be  gotten 
away  from  the  hops  as  rapidly  as  possible  through  the 
cupolas  of  the  dryer.  It  seemed  to  me  that  through 
overloading  of  the  kilns,  or  not  having  heat  enough, 
the  hops  had  a  slackish  and  stewing  flavor.  It  was 
damaged  in  the  color  and  also  in  the  flavor  of  the  hops. 

*'Q.  What  other  defect? 

**A.  A  little  mold.  In  my  samples,  which  I  did  not 
draw  myself — they  were  sent  me  by  Mr.  Edmunson — 
there  was  not  a  very  great  amount  of  mold.  But  the 
hop  was  not  a  fully  matured  hop.  It  seemed  to  me  to 
have  been  matured — to  have  been  picked  too  soon. 

**Q.  State  whether  or  not  the  hops  that  he  sent  you 
were  first  quality  hops? 

*  *  A.  No,  sir ;  they  were  too  dull  in  color  and  too  poor 
in  flavor  and  too  lacking  in  the  quality  of  lupuIin  to 
which  I  have  referred. 

* '  Q.  Judging  from  the  samples  sent  you,  what  qual- 
ity would  you  consider  them? 

*'A.  I  would  grade  them  a  medium  grade  hop  on 
last  year's  grading  of  hops.'' 
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Defendants  in  their  behalf,  produced  as  a  witness, 
Mr.  Bert  Pilkington,  a  chemist  engaged  in  research 
work  in  the  Agriculture  College  at  Corvallis,  who  tes- 
tified that  he  had  made  a  chemical  analysis  from  sam- 
ples of  the  hops  grown  by  defendants,  and  that  the 
hops  contained  resins  of  sufficient  quantities  to  make 
them  suitable  for  brewing  purposes.  In  the  face  of 
strenuous  objection  by  counsel  for  plaintiffs  the  tes- 
timony was  given  to  the  jury.  The  objection  to  the 
testimony  takes  a  wide  range,  but  may  be  embraced 
under  the  general  statement  that  the  method  employed 
by  the  witness  to  test  the  hops  was  a  novel  one,  not  cal- 
culated to  arrive  at  the  quality  of  the  hops  described 
in  the  contract,  in  that  it  assumes  the  theory  that  the 
quantity  of  resin  in  the  hops  determines  their  quality. 

1.  Clearly  to  grasp  the  nature  of  the  objections  inter- 
posed, we  deem  it  prudent  to  quote  certain  portions 
of  the  evidence.  After  reciting  that  he  was  a  graduate 
chemist  of  seven  years'  experience,  the  witness  in  re- 
sponse to  the  question,  **Did  you  examine  samples  of 
the  hops  that  were  handed  you  by  him  t '  *  said,  * '  I  did. ' ' 

**Q.  Did  you  make  Mr.  Edmunson  a  statement  of 
what  you  found  T 

*'A.  Yes,  I  furnished  him  an  analysis  of  the  hops. 

*'Q.  Explain  that. 

**A.  Total  resins  means  all  free  resins  contained  in 
the  hop.  I  might  say — the  next  figure  was  16.24,  the 
soft  bitter  resin ;  that  is,  the  supposed  brewing  value. 
The  difference  between  16.24  and  18.15  represents  a 
supposedly  worthless  value." 

**Then  I  estimated  the  moisture,  and  found  that  it 
contained  7.50  per  cent,  and  the  leaves  and  stems 
amounted  to  3.62  per  cent. 

* '  Q.  And  the  hard  resins  was  how  much  T 

**A.  The  difference  between  the  total  and  the  total 
soft  resin,  something  like  1.92  per  cent,  if  I  remember 
right. 

71  Or. 
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argued  that  the  presence  or  absence  of  resin  in  large 
quantities  affects  the  soundness  of  the  hops,  which  was 
one  of  the  components  in  the  hops  agreed  to  be  de- 
livered, and  for  that  reason  the  testimony  of  the 
chemist  was  competent  to  go  to  the  jury.  We  admit 
the  logic  that  one  is  the  corollary  of  the  other;  still 
the  objection  remains  that  the  testimony  of  the  witness 
was  not  limited  to  an  exposition  of  that  element,  but 
was  given  to  the  consideration  of  the  jury  upon  the 
question  of  the  quality  of  the  hops.  We  think  the  opin- 
ion of  the  chemist  was  both  incompetent  and  irrelevant, 
having  no  proper  relation  to  the  facts  which  the  jury 
were  called  upon  to  decide,  and  should  have  been 
excluded  therefrom. 

2.  The  next  assignment  of  error  relates  to  the  ad- 
mission in  evidence,  over  plaintiffs'  objection,  of  three 
questions  propounded  to  the  expert  chemical  witness. 
The  questions  will  be  considered  together.     They  are: 

**Q.  Now,  Mr.  Pilkington,  you  heard  the  testimony 
of  most  of  the  experts,  did  you,  on  this,  on  the  part 
of  the  plaintiff? 

''A.  Yes. 

**Q.  And  heard  them  describe  the  methods  they 
used  for  determining  the  quality  of  the  hopt  Now, 
from  your  knowledge  from  examining  hops  and  testing 
their  quality,  what  do  you  say  as  to  the  accuracy  of 
such  methods  as  they  used  in  examining  the  hopsf 

*'A.  We  found  great  variations;  for  instance,  as  was 
read  there,  there  was  a  hop  classed  as  poor  that 
analyzed  far  above  what  was  classed  as  medium  or 
fancy.  And  that  was  the  object  of  this  work,  to  de- 
termine whether  any  reliance  was  to  be  placed  in  this 
*  rubbing  nose  method.'  We  found  in  the  samples  that 
were  submitted  to  us  that  they  did  not  agree.  There 
was  any  latitude  of  variation.  It  depends  on  the  man 
that  is  judging  the  hop. 

**Q.  From  your  knowledge  and  experience,  about 
what  do  you  say  as  to  whether  it  could  be  relied  upont 

'*A.  I  would  say  that  it  is  not  reliable.'* 
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It  may  be  said  that  the  ** nibbing  nose  method"  is 
the  one  in  general  employment  by  hop  men,  to  test 
the  quality  of  the  hops.  It  consists  in  the  use  of  the 
senses  of  smell,  touch  and  sight. 

Section  725,  L.  0.  L.,  reads: 

''Evidence  shall  correspond  with  the  substance  of 
the  material  allegations,  and  be  relevant  to  the  ques- 
tions in  dispute.  Collateral  questions  shall  therefore 
be  avoided.  It  is,  however,  within  the  discretion  of  the 
court  to  permit  inquiry  into  a  collateral  fact,  when  such 
fact  is  directly  connected  with  the  question  in  dispute, 
and  is  essential  to  its  proper  determination,  or  when 
it  affects  the  credibility  of  a  witness.*' 

Aside  from  the  text-writers  and  the  decided  cases, 
this  provision  of  the  statute  confines  the  evidence  to 
the  matters  in  dispute,  and  prohibits  questions  which 
call  on  a  witness  for  a  critical  review  of  the  testimony 
given  by  other  witnesses.  The  inquiry  introduced  by 
the  pleadings. does  not  concern  any  ''method*'  by  which 
any  fact  can  be  ascertained  or  developed,  but  rather 
the  character  of  the  subject  matter  specified  in  the 
contract.  It  was,  in  effect,  an  attempt  to  introduce 
the  opinion  of  the  witness  as  to  the  value  of  the  evi- 
dence of  plaintiffs*  witnesses.  It  is  far  from  the 
province  of  an  expert  to  make  such  a  comparison.  It 
was  for  the  jury  to  weigh  the  evidence  and  to  deter- 
mine for  themselves  the  credibility  of  the  witnesses, 
and  the  value  of  any  method  by  which  facts  are  at- 
tempted to  be  established,  without  the  obtrusion  of 
opinion  evidence.  We  think  error  was  committed  by 
the  court  in  admitting  the  testimony :  Rodgers,  Expert 
Testimony  (2  ed.),  p.  60;  Ivins  v.  Jacob,  67  N.  J.  Eq. 
387  (58  Atl.  941) ;  Trustees  v.  Cronin,  86  Mass.  (4 
Allen)  141. 

3.  The  next  error  presented  on  appeal  involves  the 
refusal  of  the  court  to  give   certain  instructions  re- 


614  Netteb  v.  Edmunson,  [71  Or. 

quested  by  plaintiffs,  to  the  effect  that  if  the  hops  were 
affected  by  a  vermin  damage,  not  of  good  or  even  color, 
fully  matured,  cleanly  picked,  or  properly  dried  or 
cured,  to  the  extent  that  defendants  could  not  furnish 
30,000  pounds,  free  from  such  defects,  the  hops  were 
not  of  the  quality  described  in  the  contract.  These 
instructions  should  have  been  given.  This  litigation 
had  its  inception  in  the  differences  that  existed  between 
the  contracting  parties  with  respect  to  the  quality  of 
the  hops.  We  think  the  description  of  the  hops  as 
specified  in  the  contract  was  determinative  of  their 
quality. 

Complaint  is  made  of  other  errors,  which  we  deem 
unnecessary  to  consider. 

The  judgment  is  reversed  and  causQ  remanded  for 
a  new  trial.  Bevebsed  and  New  Tbial  Obdebed. 

Mb.  Justice  Moobe,  Mb.  Justice  Eakin  and  Mb. 
Justice  Bean  concur. 
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ACCORD  Ain>  SATISFACTION. 

Accord  and  Satisfaction— Acceptance  of  Partial  Payment— liquidated 
or  Unliquidated  Claim. 

1.  Where  a  claim  is  unliquidated,  the  creditor,  by  accepting  a 
check  with  the  words  "in  full  settlement  of  account  to  date"  written 
upon  it,  is  estopped  from  claiming  that  there  has  not  been  a  full 
accord  and  satisfaction,  but  this  is  not  so  where  the  demand  has  been 
liquidated.     (Schumacher  t.  Moffitt,  79.) 

AcnoK. 

Action — Grounds — ^Existence  of  Actual  Controversy. 

1.  A  ease  in  which  a  party  asks  to  have  determined  an  abstract 
question  which  does  not  arise  on  existing  facts,  or  involve  conflicting 
rights  so  far  as  he  is  concerned,  presents  a  moot  inquiry,  which  will 
not  be  considered.     (Sherod  v.  Aitchison,  446.) 

ADMISSIONa 
See  Pleading,  2. 

AGBIOULTUBE. 

AgrlcTQtare — ^Weeds— Liability  of  Tenant— Damages — ^Measare. 

1.  The  measure  of  damages  against  a  tenant  for  permitting  the 
land  to  become  seeded  with  mustard  and  wild  oats,  in  violation  of 
his  lease,  is  the  reasonable  costs  of  restoring  the  land  to  its  former 
condition,  plus  the  depreciation  of  its  rental  value  in  the  meantime. 
(Wade  Y.  Amalgamated  Sugar  Co.,  75.) 

AMENDMENT. 

See  Appeal  and  Error,  8,  9. 
See  Continuance,  1. 

APPEAI.  AND  EBBOB. 

Appeal  and  Error— Beview — Qnestions  of  Fact. 

1.  On  an  issue,  in  an  action  at  law,  whether  a  defendant  signed 
a  guaranty  subject  to  an  agreement  that  another  guarantor  should  be 
secured,  the  finding  of  the  trial  court  that  he  did  not  do  so,  based 
on  testimony  that  the  word  "we"  in  the  contract  was  changed  to  "I" 
when  defendant  signed  it,  is  conclusive  on  appeal.  (Wolf  y.  Eppen- 
stein,  1.) 

Appeal  and  Error— Justices  of  the  Peace— Liability  on  Appeal  Bond. 

2.  An  undertaking  on  appeal  from  a  justice  of  the  peace  is  to  be 
construed  strictly  in  favor  of  the  surety,  and,  where  it  is  conditioned 
that  the  appellant  will  pay  all  costs  and  disbursements  that  may  be 
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juries  to  a  longshoreman  employed  in  loading  a  vessel,  the  submission 
to  the  jury  of  the  question  whether  the  vessel  was  on  an  even  keel 
when  plaintiff  was  hurt  being  within  the  discretion  of  the  trial  court, 
its  ruling  will  not  be  reviewed  on  appeal.  (Herrlin  v.  Brown  k 
McCabe,  470.) 

Appeal  and  Error — ^Record — Qaestions  Presented  for  Beview. 

17.  In  an  action  for  injury  to  a  longshoreman  employed  in  loading 
a  vessel  with  wheat,  where  the  complaint  alleged  negligence  in  per- 
mitting the  vessel  to  be  heavily  loaded  aft  a:  J  in  ordering  the  forward 
part  of  the  hatch,  in  which  plaintiff  was  working,  to  be  loaded  first, 
the  failure  of  the  jury  to  answer  a  special  question  whether  the  vessel 
was  on  an  even  keel  at  the  time  of  the  injury  is  immaterial  on  appeal, 
where  the  evidence  is  not  in  the  record,  since  the  recovery  could  be 
sustained  on  the  theory  that  defendant  was  negligent  in  loading  the 
fore  part  of  the  hatch  first.     (Herrlin  v.  Brown  &  McCabe,  470.) 

Appeal  and  Error — ^Decisions  Bevlewable — Order  Relating  to  New 
Trial. 

18.  Where  an  order  granting  a  new  trial  was  modified  by  making 
the  grant  of  new  trial  conditional  on  the  tender  by  defendant  to  plain- 
tiff of  $1,500  within  10  days,  an  order  refusing  to  set  aside  the 
modifying  order  is  not  appealable.  (Davidson  v.  Almeda  Mines  Co., 
516.) 

Appeal  and  Error — ^Proceedings  to  Transfer  Cause — ^Undertaking. 

19.  Under  Section  550,  subdivisions  2-4,  L.  O.  L.,  requiring  an 
undertaking  on  appeal,  and,  on  exception,  the  justification  of  sureties, 
and  providing  that  when  a  party  in  good  faith  gives  notice  of  appeal 
and  thereafter  omits,  through  mistake,  to  do  any  other  act  (including 
the  filing  of  an  undertaking),  the  court  may  permit  performance  on 
such  terms  as  may  be  just,  the  trial  court  may,  with  or  without  hearing, 
permit  appellant  to  substitute  a  new  undertaking  when  the  sureties 
on  the  original,  after  exception,  fail  to  justify,  provided  no  bad_faith 
can  be  charged  against  appellant.  (Chambers  v.  Everding  &  Farrell, 
521.) 

Appeal  and  Error — ^Proceedings  to  Transfer  Oause — ^Undertaking. 

20.  Permitting  an  appellant  to  substitute  a  new  bond  when  the 
sureties  on  the  original  bond  fail  to  justify  does  not  infringe  respond- 
ent's right  to  except  to  the  sufficiency  of  the  new  bond.  (Chambers 
V.  Everding  &  Farrell,  521.) 

See    Costs,  2,  3. 

See  Criminal  Law,  1,  2,  4,  7,  11,  14,  17-20. 

See  Justices  of  the  Peace,  2,  3. 

When  not  Entitled  to  Costs  on  First  Trial. 
See  Costs,  1. 

APPLIANCEa 

See  Master  and  Servant,  10,  11. 

ASSESSMENTS  AND  BEASSE8SMENT& 

See  Eminent  Domain^  4. 

See  Municipal  Corporations,  13-19,  21-25,  27-29. 
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ABSiaNMENTS  OF  EBBOA. 
6e«  Criminal  Law,  7. 

ASSUMPTION  OF  BISK. 

Bee  Master  and  Servant,  2,  4,  6,  19. 
Bee  Trial,  2. 

ATTACHMENT. 

Attadunent — Olaims  of  Tbixd  PenoiiB — ^Burden  of  Proof. 

1.  Under  Sections  301,  302,  L.  O.  L.,  making  an  attaching  creditor 
without  notice  of  an  outstanding  equity  a  purchaser  in  good  faith,  the 
burden  is  on  the  attaching  creditor  to  allege  and  prove  that  he  had  no 
notice  or  knowledge  of  the  outstanding  equity  at  the  time  of  the  at- 
tachment.    (First  Nat.  Bank  v.  Gage,  Sheriff,  373.) 

Attacliment — Olaims  of  Tliixd  Person — Snfidency  of  Evidence. 

2.  In  a  suit  to  enjoin  the  sale  on  execution  of  property  which  plain- 
tiff had  conveyed  by  an  unsealed  deed,  evidence  held  insufficient  to 
show  that  the  attaching  creditor  did  not  have  knowledge  of  the  deed* 
(First  Nat.  Bank  v.  Gage,  Sheriff,  373.) 

BANDON,  CHABTEB  OF. 

Bosa  V.  Bandon,  510. 

BlUa  OF  EXCEPTIONS. 

See  Exceptions,  Bill  of. 

BIUiS  AND  NOTES. 

Bills  and  Notes— Action — SuAciency  of  Evidence. 

1.  In  an  action  on  a  note,  in  which  the  defendant  filed  a  counter- 
elaim,  evidence  held  to  sustain  a  judgment  for  defendants  for  costs. 
(Gumm  v.  Ferguson,  66.) 

• 

BONA  FIDE  PUBCHASEBb 

See  Vendor  and  Purchaser,  3. 

BONDa 

See  Counties,  6,  7. 

BBAND8. 

See  Criminal  Law,  12,  14. 


Bfid^iTM— l>«finition— -Oharacter  as  Highways. 

1.  A  bridge  which  is  open  to  the  entire  eommnnity  vpon  eqnal 
terms  is  a  public  structure  spanning  a  hollow  or  extending  across  or 
oyer  an  artificial  waterway,  and,  when  connecting  common,  thorough- 
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fares,  it  constitutes  a  part  of  the  highways  with  which  it  is  united. 
(Stoppenback  v.  Multnomah  County,  493.) 

Bridges — Confftmction — Liability  of  Ooiinty. 

2.  Under  Article  XI,  Section  10  of  the  Constitution,  as  amended  by 
Laws  of  1913,  page  9,  permitting  a  county  to  create  debts  in  excess  of 
$5,000,  for  permanent  roads  "within  the  county,"  the  amount  of  bonds 
to  be  issued  by  a  county  for  a  boundary  bridge  ought  to  be  such  a 
reasonable  part  of  the  estimated  cost  of  the  bridge  and  approach  as 
the  length  thereof  in  that  county  bears  to  the  length  of  the  continua- 
tion of  like  structures  in  the  adjoining  county.  (Stoppenback  t. 
Multnomah  County,  493.) 

Bridges — ^EstabllBlmieiit — Ownenhip  by  State. 

3.  Construing  Laws  of  1913,  pages  255,  701,  relating  to  the  con- 
struction of  interstate  bridges  and  the  issuance  of  bonds  therefor  by  a 
county  in  pari  materia,  a  bridge  so  constructed  will  be  an  interstate 
toll  bridge,  the  title  to  which,  when  completed,  will  vest  in  the  state. 
(Stoppenback  v.  Multnomah  County,  493.) 

BUILDIKa  OONTBAOXa 

See  Contracts,  3. 

BUBDEN  OF  PROOF. 
See  Attachment,  1,  2. 
See  Gifts,  6. 
See  Railroads,  2. 

OANCEI.LATION  OF  INSTBUMEinU 

Cancellation  of  Instruments — Suit  to  Set  Aside  Glf  t— Lacbes. 

1.  Where  plaintiffs'  in  a  suit  to  set  aside  a  gift  causa  mortis,  knew 
as  much  about  the  facts  12  years  before  as  when  suit  was  commenced, 
their  acquiescence  in  the  gift  for  that  time  was  laehes.  (Baber  ▼. 
Caples,  212.) 

OABBIEBS. 
Oarriers — "Common  Carrier." 

1.  A  common  carrier  is  one  who,  by  virtue  of  his  calling,  and  as 
a  regular  business,  undertAkes  to  transport  persons  or  commodities 
from  pla,ce  to  place  for  all  who  choose  to  employ  him  and  pay  his 
charges,  and  a  logging  railroad  which  carries  logs  only  for  its  owners 
is  not  a  common  carrier.  (Anderson  v.  Smith-Powers  Logging  Co., 
276.) 

Oarriers — ^Injury  to  Passenger— Action— Admissibility  of  Bvidence. 

2.  In  an  action  for  injury  to  a  passenger  caused  by  the  breaking  of 
a  rail,  objections  to  the  cross-examination  of  a  witness  for  defendant 
as  to  a  break  in  a  rail  two  months  after  the  accident  fire  miles  distant 
from  the  place  of  the  accident  should  have  been  sustained.  (Graham 
V.  Corvalliii  A  E.  R.  Co.,  477.) 

Oarriers — ^Injuries  to  Passenger — Actions — ^Instmctions. 

3.  In  an  action  for  injuries  to  a  passenger,  an  instruction  that  a 
railroad  carrying  passengers  is  not  an  insurer  against  accident  nor 
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responsible  for  accident  which  is  unavoidable,  but  is  held  to  the  utmost 
care  which  can  be  exercised  by  human  prudence,  skill  and  diligence, 
is  not  error.     (Graham  v.  Corvallis  &  £.  B.  Co.,  477.) 

Carriers — Injuries  to  Passenger — ^Actions — ^Pleading. 

4.  Where  a  complaint  for  injuries  to  a  passenger  alleges  concurrent 
grounds  of  negligence,  the  proof  of  any  of  them  is  sumcient,  though 
not  all  are  proven.     (Graham  v.  Corvallis  &  E.  B.  Co.,  477.) 

OASES  IN  THE  OBEOOK  BEPOETS. 

Applied,  Approved,  Cited,  Distinguished,  Followed  and  Ovemiled  In 
This  Volnme. 

See  Table  in  Front  of  This  Volume. 

CAUSA  MOBTI& 
6ee  Gifts,  1-7. 

CEBTIOBABI. 

Certioraxl — ^Bevlew — Scope  and  Extent. 

1.  On  a  writ  of  certiorari  to  a  city  council,  the  court  is  restricted 
to  an  examination  of  the  record  and  proceedings  of  the  councU,  and 
cannot  consider  facts  not  found  in  the  record.  (BeifC  v.  Portland, 
421.) 

Certiorari — Nature  of  Bemedy— ^Discretion  of  Court. 

2.  The  granting  of  relief  by  certiorari  rests  in  the  sound  dis- 
cretion of  the  court,  especially  where  the  matters  in  controversy  are 
of  a  public  nature.     (Beiff  v.  Portland,  421.) 

See  Municipal  Corporations,  22,  24,  25,  26,  28,  29. 

CHABaiNa  JUBT. 

Same   as  Instructions   to  Juries^ 

DHABTEB  OF  CITIES  CONSIDEBED  IN  TmS  VOLUME. 

Bandon — Bosa  v.  Bandon,  510. 
Portland — Branch  v.  Albee,  Mayor,  188. 
Portland — Wessinger  ▼.  Mische,  239. 
Umatilla — Duncan  v.  Dryer,  Mayor,  548. 

CITIESb 
See  Municipal  Corporations. 

CITY  CHABTEBS. 

See  Charter  of  Cities. 

CITT  OBDINANCEa 
See  Mnnieipal  Corporations. 

CODE  CITATIONBw 

See  Table  in  Front  of  This  Volume. 
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COMMEBOE. 

Oommerce — ^Railroads — Begnlation — ^Injuries  to  Servant — ^Federal  Eair 
ployera*  Liability  Act. 

1.  An  action  for  an  injury  to  a  brakeman  in  a  switching  crew, 
whose  general  duties  were  to  use  a  locomotive  in  moving  indiscrimi- 
nately cars  used  in  local  traffic  and  those  carrying  goods  destined 
to  and  received  from  other  states,  the  injury  having  occurred  when 
plaintiff  was  coupling  the  locomotive  to  a  private  car  used  wholly 
within  the  state,  is  within  the  Federal  Employers'  Liability  Act  (Act 
April  22,  1908,  c.  149,  35  Stat.  65,  U.  S.  Comp.  Stats.  Supp.  1911, 
p.  1322),  relating  to  the  liability  of  common  carriers  engaged  in  com- 
merce between  any  of  the  several  states  to  persons  injured  in  their 
employ.     (Oberlin  v.  Oregon-Wash.  R.  &  N.  Co.,  177.) 

Oommerce — Power  to  Itegnlate — Effect  of  Federal  Statute. 

2.  The  fede^  Employers'  Liability  Act  (Act  April  22,  1908.  c. 
149,  35  Stat.  65,  iJ.  S.  Comp.  Stats.  Supp.  1911,  p.  1322),  relating  to  lia- 
bility of  common  carriers  engaged  in  interstate  commerce  to  em- 
ployees, is  exclusive  of  all  state  legislation  on  the  same  subject. 
(Oberlin  v.  Oregon-Wash.  B.  ft  N.  Co.,  177.) 

COMPASATIVE  NEaLIGENOa 

See  Negligence,  2. 

COMPLAINT. 

See  Pleading. 

CONBITION& 

See  Deeds,  1. 

CONSIDERATION. 

See  Deeds,  5,  6. 

See  Exchange  of  Property,  1. 

CONSPIBATOB8. 

Act!  and  Declarations  of  ConBPiratora. 

See  Criminal  Law,  13. 

Termination  of  Conspiracy. 
See  Criminal  Law,  13. 

CONSTITUTIONAL  LAW. 

Constitational  Law— Construction  of  Constitntional  ProTislons— Oen- 
eral  Boles. 

1.  A  constitutional  provision  must  be  construed  as  a  whole,  and, 
if  possible,  so  that  each  part  will  harmonize  with  all  others,  without 
distorting  the  meaning  of  any,  to  the  end  that  the  intent  of  the  fram- 
ers  may  be  ascertained  and  carried  out.  (Branch  v.  Albee,  Mayor,. 
188.) 

Constitntional  Law— Privileges  and  Inmuinities  of  Citlsens — Doe  Pro- 
cess of  Law— Equal  Protection  of  Law. 

2.  Laws  of  1913,  Chapter  102,  prohibiting  the  employment  of  any 
person  in  any  mill,  factory,  or  manufacturing  establishment  more  than 
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10  hours  in  a  day,  can  be  sustained  only  under  the  police  power,  since 
the  right  to  labor  or  employ  labor  on  terms  stipulated  by  the  Darties 
is  a  property  right  guaranteed  by  United  States  Constitution,  Amend" 
ment  14,  providing  that  no  state  shall  make  any  law  abridging  the 
privileges  or  immunities  of  citizens  of  the  United  States,  nor  deprive 
any  person  of  property  without  due  process  of  law,  nor  deny  the  equal 
protection  of  the  law.     (State  v.  Bunting,  259.) 

Constitational    Law— Privileges    and    Immuiilties    of    Citizeiui— Due 
Process  of  Law — Equal  Protection  of  Law. 

3.  The  right  to  labor  and  to  employ  labor  is  subject  to  reasonable 
limitations  necessary  to  promote  the  health,  general  welfare,  and  intel- 
ligence of  the  citizens,  and  the  peace  and  good  order  of  the  state; 
United  States  Constitution,  Amendment  14,  not  being  designed  to  limit 
the  right  of  the  state  under  its  police  power  to  prescribe  such 
regulations.     (State  v.  Bunting,  259.) 

OonsUtntional  Law — Police  Power — ^Extent. 

4.  While  the  police  power  cannot  excuse  the  enactment  of  unrea- 
sonable, oppressive,  or  unjust  laws,  it  may  be  legitimately  exercised 
to  preserve  the  public  health,  safety,  morals  and  general  welfare. 
(State  V.  Bunting,  259.) 

Oonstitutional  Law — ^Eqnal  Protection  of  Law — ^Nature  ef  Discrimina- 
tion. 

5.  The  limitation  of  Laws  of  1913,  Chapter  102,  prohibiting  employ- 
ment of  labor  for  more  than  10  hours  in  one  day  to  mills,  factories,  and 
manufacturing  establishments,  is  not  an  unconstitutional  discrimination. 
(State  V.  Bunting,  259.) 

Constltotlonal  Law— Determination  of  Oonstitutional  Questions — ^Pre- 
sumptions. 

6.  All  reasonable  intendments  will  be  made  in  favor  of  a  law  not 
obviously  void  on  Its  face,  and  it  will  be  presumed  that  the  legislature 
has  acted  within  constitutional  limitations.     (State  v.  Bunting,  259.) 

Constitutional  Law— Judicial  Powers— Policy  of  Legislation. 

7.  Whatever  reason  prompted  the  passage  of  a  statute  or  pre- 
vented the  exercise  of  the  referendum  is  a  legislative  question,  not 
subject  to  inquiry  by  the  judicial  department.  (Stoppenback  v.  Mult- 
nomah County,  493.) 

Constitutional  Law— Impairing  Obligation  of  Contracts — Charter  of 
Corporation. 

8.  Where  a  corporation  was  organized  while  Article  XI,  Section  2 
of  the  state  Constitution,  provided  that  corporations  might  be  formed 
under  general  laws,  but  should  not  be  created  by  special  laws  except 
for  municipal  purposes,  and  that  all  laws  passed  pursuant  to  this  sec- 
tion might  be  altered,  amended,  or  repealed,  but  not  so  as  to  impair  or 
destroy  any  vested  corporate  rights,  and  Sections  6679,  6683,  L.  O.  L.. 
authorized  the  formation  of  corporations  to  engage  in  any  lawful 
enterprise,  business  or  pursuit  or  occupation,  and  provided  that  the 
articles  of  the  corporation  should  specify  the  name  assumed  by  the 
corporation  and  the  duration  of  the  corporation  if  limited,  act  of  Feb- 
ruary 20,  1913  (Laws  1913,  p.  106),  forbidding  the  use  of  the  term  "co- 
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operative"  ae  the  corporate  or  bneinesB  name  or  trademark  nnleea  the 
person,  firm,  association  or  corporation  has  complied  with  Sections 
6766-6783,  L.  O.  L.,  relating  to  co-operative  associations,  so  far  as  it 
affects  a  corporation  already  organized,  and  using  the  term  "co- 
operative" as  a  part  of  its  name,  impairs  the  obligation  of  a  contract 
in  violation  of  United  States  Constitution,  Article  I,  Section  10,  and 
Article  I,  Section  21  of  state  Constitution.  (Lorntsen  v.  Union 
Fisherman's  Co.,  540.) 

Constitatioiial  Z«aw — 'ToUce  Power" — What  Constitotefl. 

&.  ''Police  power"  extends  to  legislation,  having  for  its  object  the 
promotion  of  the  health,  comfort,  safety  and  welfare  of  society,  but 
the  rights  of  property  cannot  be  invaded  under  the  guise  of  protection 
when  such  is  evidently  not  the  purpose  of  the  regulation.  (Lorntsem 
T.  Union  Fisherman's  Co.,  540.) 

See  Counties,  1,  2,  4-6. 

See  Elections,  2. 

See  Eminent  Domain,  1,  2.    . 

See  Municipal  Corporations,  1-3. 

See  States,  1. 

See  Statutes,  3. 

See  Tazi^ion,  2. 

OONSTITUnON  OF  OBEOON. 

Cited  and  Oonstnied. 

See  Table  in  Front  of  This  Volume. 

CONSTBUOnOK. 

See  Trial,  1. 

COMnNUANOE. 

Oolitinuance — OroTinds — SnxprlBa — ^Amendment  of  Pteading — ^Dlfcretloii 
of  Trial  Courts 

1.  In  an  action  for  personal  injuries,  an  amendment  to  the  com- 
plaint after  the  jury  had  been  elected,  but  before  any  testimony  was 
given,  so  as  to  allege  that  the  damages  were  $7,500  instead  of  $2,500, 
did  not  make  such  a  change  in  the  material  averments  6f  the  original 
pleading  that  its  allowance,  without  a  continuance  to  se^re  necessary 
witnesses  would  be  error.     (Filkins  v.  Portland  LumberX)o.|  249.) 

OONTBAOT& 

Contracts— Validity— Bestraint  of  Trade. 

1.  A  provision  in  a  deed  that  the  property  shall  revert  to  the 
grantors,  if  any  person  shall  conduct  or  allow  to  be  conducted  any 
livery  business  on  the  premises,  is  lawful,  being  only  a  partial  re- 
straint and  incident  to  the  transfer  of  the  property.  (Seeck  v.  Jakel, 
35.) 

Contracts — Constmction — Subject  ICatter. 

2.  A  contract  for  the  construction  of  a  building  providing  that  the 
contractors  shall  provide  ail  the  materials  and  perform  all  the  work. 


I 

I 


Index.  627 

entered  into  pursuant  to  an  offer  of  contract  stating  that  the  con- 
tractors will  furnish  at  their  own  expense  such  machinery,  tools,  and 
equipment  as  are  necessary,  requires  the  contractors  to  furnish  such 
tools,  machinery  and  equipment  at  their  own  expense.  (Stewart  v. 
Spalding,  310.) 

Contracts— Oonstruction—Siiildlxig  Contract — Payment  of  Gompenaa- 
tion. 

3.  A  building  contract  requiring  compensation  to  be  paid  in 
monthly  payments  ''based  on  the  estimated  value  of  the  material  and 
labor  incorporated  in  the  building"  indicates  that  the.  only  material 
and  labor  to  be  paid  for  was  that  which  was  incorporated  in  the 
building.     (Stewart  v.  Spalding,  310.) 

See  Mechanics'  Liens,  8. 

Impairing  Obligations  of  Contracts. 

See  Constitutional  Law,  7. 

COMTBIBnTOBT  NEaLIGEKCB.  . 

See  Negligence,  2. 

COBPOBATIOK& 

Corporations— Actions — ^Evidence. 

1.  In  a  suit  by  a  corporation  against  former  stockholders,  evidence 
held  not  to  sustain  a  charge  that  defendants  claimed  that  the  cor- 
poration never  paid  anything  for  property  transferred  by  it  to  them, 
but  to  show  that  the  defendants  notified  purchasers  of  their  stock  that 
the  property  did  not  belong  to  the  company,  and  that,  if  they  bought 
stock,  they  would  obtain  no  interest  in  the  property.  (Grants  Pass 
Hardware  Co.  v.  Calvert,  103.) 

Corporatidns— Dividends— Transfer  of  Property— Evidence. 

2.  In  a  suit  by  a  corporation  against  former  stockholders,  evidence 
held  to  show  that  a  transfer  of  real  property  to  defendants  was  a 
property   dividend.     (Grants  Pass  Hardware  Co.   v.   Calvert,   103.) 

Corporations— Dividends — ^Property  Dividend. 

3.  A  corporation  can  lawfully  pay  dividends  in  property.  (Grants 
Pass  Hardware  Co.  v.  Calvert,  103.) 

Corporations — ^Divldends — ^Declaration. 

4.  Where  the  minutes  of  a  corporation  show  that  its  net  profits 
for  the  three  preceding  years  amounted  to  a  certain  sum,  a  direction 
that  the  sum  be  credited  to  the  stockholders  in  proportion  to  the 
amount  of  stock  owned  by  them  respectively  constituted  a  proper 
dividend.     (Grants  Pass  Hardware  Co.  v.  Calvert,  103.) 

Corporations— Dividends — Stock  Dividends. 

5.  Where  stoek  is  issued  to  all  the  stockholders  in  a  corporation 
with  the  agreement  that  they  shall  not  be  called  upon  to  pay  for  it 
and  all  the  stockholders  agree  to  the  contract,  the  agreement,  in  the 
absence  of  fraud,  is  binding  on  the  corporation,  though  not  valid  as 
against  creditors.     (Grants  Pass  Hardware  Co.  v.  Calvert,  103.) 


628  Index. 


OorporatloiiB — Fnnctloiis  and  Dealings— Dealing  With  StocUu^eni 

6.  A  direction  by  corporate  directors  to  issue  stock  to  two  of  the 
stockholders  and  charge  them  with  the  par  value  is  binding  on  th» 
corporation.     (Grants  Pass  Hardware  Co.  ▼.  Calvert,  103.) 

Corporations — Jurisdiction — Remedy  at  Law. 

7.  A  corporation  has  a  plain,  speedy,  and  adequate  remedy  at  law 
against  former  stockholders  for  merchandise  taken  from  plaintifTs 
store  which  was  not  charged  against  them,  and  a  suit  in  equity  there- 
far  cannot  be  maintained.  (Grants  Pass  Hardware  Co.  v.  Calvert, 
103.) 

Corporations — ^Regulation — ^Police  Power. 

8.  Act  of  February  20,  1913  (Laws  1913,  p.  106),  forbidding  the 
use  of  the  term  "co-operative"  as  a  business  name  unless  the  user  has 
complied  with  Sections  6766-6783,  L.  O.  L.,  is  not,  as  applied  to  a  eor- 
poration  previously  organized  and  using  such  term  as  part  of  its  name, 
within  the  police  power  of  the  state.  (Lorntsen  v.  Union  Fisherman's 
Co.,  540.) 

cosxa 

Costs — litems — Costs  at  Former  TrlaL 

1.  Where  a  judgment  is  reversed  and  a  second  trial  results  in  favor 
of  the  same  party,  he  is  not  entitled  to  costs  accruing  at  the  first  trisL 
(Wade  V.  Amalgamated  Sugar  Co.,  75.) 

Costs — ^Appeal  from  Justice  Court — ^Issne  of  Law. 

2.  On  the  dismissal  of  an  appeal  from  a  justice  of  the  peace  on 
motion,  the  respondent  is  entitled  to  an  attorney's  fee  of  $10  for  the 
trial  of  an  Issue  of  law.     (Nicholson  v.  Newton,  387.) 

Costs — ^Items — Witness  Fees. 

3.  Where  a  transcript  on  appeal  from  Justice  Court  was  filed  in  the 
Circuit  Court  June  7th,  and  on  June  16th  the  court  set  the  case  for 
hearing  on  July  1st,  on  which  date  respondent  filed  a  motion  to  dis- 
miss the  appeal,  which  was  granted,  no  witnesses  being  called,  an 
allowance  to  the  respondent  of  witness  fees  as  costs  is  improper. 
(Nicholson  v.  Newton,  387.) 

See  Appeal  and  Error,  4. 

COUNTIES. 


Connties—ItodebtedneBs— Constitutional    Umitation^'^oluntary    In- 
debtedness"— ^Involuntary  Indebtedness." 

1.  Within  the  rule  that  Article  XI,  Section  10  of  the  Constitution, 
limiting  the  debts  which  a  county  may  create,  extends  only  to  volun- 
tary indebtedness;  "voluntary  indebtedness"  is  one  which  a  county 
may  evade  or  postpone  till  means  are  provided  for  the  payment  of  the 
expenses  incident  thereto,  and  an  "involuntary  indebtedness"  is  one 
imposed  by  law,  which  the  county  may  not  evade  or  postpone.  (Win- 
gate  V.  Clatsop  County,  94.) 

Counties — ^Debts — Constitutional  Limitation. 

2.  Article  I,  Section  32  of  the  Constitution,  requires  all  taxation 
to  be  equal  and  uniform.    Article  IX,  Section  1,  requires  the  legisla- 
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iive  assembly  to  provide  by  law  for  uniform  and  equal  rate  of  assess- 
ment and  taxation,  and  to  prescribe  such  regulations  as  shall  secure 
a  just  valuation.  Section  937,  L.  O.  L.,  makes  the  county  court  the 
financial  business  agent  of  the  county.  Section  3586  requires  the  as- 
sessor to  assess  all  taxable  property  and  lands  at  their  true  cash  value. 
Heldj  that  an  expenditure  incurred  by  the  county  court  in  cruising 
timber  land  for  the  purpose  of  assessment  for  taxation,  which  could 
not  be  made  equitably  by  the  assessor  without  assistance,  is  not  a 
voluntary  indebtedness  of  the  county  such  as  is  prohibited  by  Article 
XE,  Section  10  of  the  Constitution.     (Wingate  v.  Clatsop  County,  94.) 

Counties — County  Board — Powen. 

3.  Under  Section  937,  L.  O.  L.,  giving  the  county  court  authority 
to  transact  county  business,  it  may,  unless  prohibited  by  law,  adopt 
such  means  as  in  its  judgment  shall  be  expedient  in  assisting  the 
■county  officers  properly  to  discharge  the  duties  of  their  offices.  (Win- 
gate v.  Clatsop  County,  94.) 

ConntieB — ^Debta-^onstltational  Idmltation — "Permanent.** 

4.  Within  Article  XI,  Section  10  of  the  Constitution,  as  amended 
1:>y  Laws  of  1913,  page  9,  permitting  a  county  to  contract  debts  in 
•excess  of  $5,00t)  to  maintain  permanent  roads  within  the  county,  the 
word  "permanent"  means  continuing  in  the  same  state  or  without 
change  that  destroys  form  or  character,  remaining  unaltered  or  un- 
removed,  abiding,  durable,  fixed^  lasting,  and  continuing,  as  a  perma- 
nent impression.     (Stoppenback  v.  Multnomah  County,  493.) 

Counties — Debts — Oonstitutional  Limitation — "Pennanent." 

5.  A  public  bridge  is  permanent  within  Article  XI,  Section  10  of 
the  Constitution,  as  amended  (Laws  1913,  p.  9),  permitting  a  county 
to  create  debts  in  excess  of  $5,000  for  permanent  roads,  when  put  up 
with  the  intention  that  it  shall  remain  at  least  until  rendered  useless 
by  decay  or  injury  or  destroyed  by  natural  causes.  (Stoppenback  v. 
Multnomah   County,  493.) 

Connties — ^Bonds — ^Amount — Constitutional  and  fi^tatutory  Provlaions. 

6.  Where  the  United  States  coast  and  geodetic  surveys  show  the 
distance  from  the  boundary  line  between  Oregon  and  Washington  in 
the  Columbia  Biver  to  the  Washington  bank  to  be  three  tenths  of  a 
mile  and  the  distance  to  the  Oregon  high-water  line  about  a  mile  and 
a  half,!  an  issuance  of  bonds  for  $1,250,000  by  the  county  in  Oregon, 
while  the  Washington  County  issues  bonds  for  $500,000,  for  a  bridge, 
would  not  be  beyond  the  just  proportion  of  the  construction  cost 
authorized  to  be  borne  by  Laws  of  1913,  page  255,  nor  violate  Article 
XI,  Section  10  of  the  Constitution,  as  amended  by  Laws  of  1913,  page 
9,  permitting  a  county  to  create  indebtedness  for  permanent  roads 
within  the  county.     (Stoppenback  v.  Multnomah  County,  493.) 

Counties — ^Bonds — Statutory  ProvisiOBS. 

7.  Laws  of  1913,  page  701,  authorizing  the  issuance  of  bonds  by  a 
county  for  an  interstate  bridge  and  the  payment  of  interest  by  the 
state,  which  becomes  the  owner  of  the  bridge  and  assumes  the  man- 
agement and  maintenance  thereof,  is  not  void  as  transferring  a  part  of 
the  burden  from  the  taxpayers  of  the  county  issuing  the  bonds  to  those 
«f  other  counties.     (Stoppenback  v.  Multnomah  County,  493.) 
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OOVfiNANTS. 

See  Landlord  and  Tenant,  1. 

CBIMINAI.  lAW. 

Orimlnal  Law — ^Appeal — ^DismiaBal — Time  for  Motion. 

1.  Where  the  record  contains  a  bill  of  exceptions  consisting  of 
the  transcript  of  all  the  evidence  in  the  case,  and  the  appellant  relies 
on  the  denial  of  a  motion  for  directed  verdict  as  error,  a  motion  to 
dismiss  the  appeal  on  the  ground  that  appellant  has  not  filed  a  proper 
bill  of  exceptions  and  because  the  brief  contains  no  assignment  of 
error,  not  filed  within  ten  days  after  knowledge  of  the  alleged  failure 
of  the  appellant  to  comply  with  the  requirements,  as  required  bj 
Supreme  Court  rule  23  (56  Or.  623,  117  Pac.  xii),  must  be  denied. 
(State  V.  Adler,  70.) 

Oriminal  Law— Appeal — ^BUl  of  Ezceptlons—Matten  Presented  for 
Reviefw. 

2.  Upon  a  bill  of  exceptions  consisting  of  a  transcript  of  all  the 
evidence,  no  question  can  be  considered  except  the  ruling  on  a  motion 
for  directed  verdict.     (State  v.  Adler,  70.) 

Oriminal  Law — ^Nonsuit— Extent  of  Bight. 

3.  In  a  criminal  trial  a  proceeding  in  the  nature  of  a  motion  for 
nonsuit  is  not  recognized  under  the  code,  unless  defendant  has  rested 

his  case.     (State  v.  Adler,  70.) 

« 

Oriminal  Law — ^Appeal— Determination  of  Oanae — BeTersaL 

4.  In  view  of  Section  1444,  L.  O.  L.,  providing  that  when  a  crime 
involves  the  commission  of,  or  attempt  to  commit,  a  private  injury 
and  is  described  with  sufficient  certainty  in  other  respects  to  identify 
the  act,  an  erroneous  allegation  as  to  the  person  injured  or  intended 
to  be  injured  is  not  material,  and  Article  VII,  Section  3  of  the  Con- 
stitution as  amended,  authorizing  affirmance  when  the  court  can  de- 
termine from  the  evidence  that  the  judgment  was  such  as  should  have 
been  rendered,  the  denial  of  a  motion  for  directed  verdict  in  a  prose- 
cution for  receiving  stolen  goods  for  failure  to  prove  the  corporate 
existence  of  the  alleged  owner  of  the  goods  is  not  ground  for  reversal, 
where  the  evidence  showed  that  the  company  named  had  been  in 
business  for  many  years,  and  no  one  was  misled  by  the  omission  of 
the  proof,  though  there  was  not  even  an  attempt  to  prove  a  de  facto 
corporation.     (State  v.  Adler,  70.) 

Oriminal  Law — Evidence — Other  Offoifles. 

5.  In  a  prosecution  for  polygamy,  where  a  witness,  having  re- 
ferred to  the  plural  wife  as  Mrs.  L.,  stated  that  she  was  known  also 
as  E.  N.,  the  question  whether  she  was  the  same  E.  N.  who  had  com- 
plained against  the  defendant  charging  him  with  the  larceny  of 
$3,300  worth  of  diamonds  was  admissible  for  the  purpose  of  identifi- 
cation and  was  not  objectionable  as  tending  to  show  another  oifense. 
(State   V.   Von   Klein,    159.) 

Oriminal  Law — ^Evidence — Other  Offenses. 

6.  In  a  prosecution  for  polygamy,  where  the  evidence  showed  that 
defendant  lived  with  the  plural  wife  for  only  a  few  days,  evidence 
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that  he  stole  valuable  jewelry  from  her  while  living  with  her  was 
admissible  to  show  motive  for  tho  crime  charged.  (State  v.  Yon 
Klein,  159.) 

Orimlnal  laaw— Appeal— Alignments  of  Error — Snffldency. 

7.  An  assignment  that  the  trial  court  erred  in  sustaining  objec- 
tions to  questions  to  a  witness  concerning  a  certain  person  is  too 
general  to  raise  any  question  for  review.     (State  v.  Yon  Klein,  159.) 

Criminal  Law— Svldence — ^Evidence  Glyen  at  Former  TtlaL 

8.  Section  1533,  L.  O.  L.,  makes  the  rules  of  evidence  in  criminal 
cases  the  same  as  in  civil  cases,  except  as  otherwise  specially  pro- 
vided. Section  727  authorizes  the  testimony  of  a  witness  deceased 
or  out  of  the  state  or  unable  to  testify,  given  in  a  former  action, 
suit,  or  proceeding  between  the  same  parties,  relating  to  the  same 
matter,  to  be  received.  Article  I,  Section  11,  of  the  Constitution, 
guarantees  the  accused  the  right  to  meet  the  witnesses  face  to  face. 
Heldj  that  testimony  of  witnesses  out  of  the  state  given  at  a  former 
trial  in  a  prosecution  for  larceny,  the  witnesses  then  being  face  to 
face  with  accused,  is  admissible,  so  far  as  relevant,  in  a  subsequent 
prosecution  of  the  same  defendant  for  polygamy.  (State  v.  Yon 
Klein,   159.) 

Criminal  Law — Competency — ^Wlfe  of  Accused. 

9.  Under  Section  1535,  L  O.  L.,  as  amended  by  Laws  of  1913, 
page  351,  providing  that  in  criminal  actions,  where  the  husband  is  the 
party  accused,  the  wife  shall  be  a  competent  witness  but  shall  not  be 
compelled  or  allowed  to  testify  unless  by  consent  of  both  parties, 
provided  that  in  criminal  actions  for  polygamy  the  wife  shall  be  a 
competent  witness  as  to  the  fact  of  marriage,  an  objection  to  the  tes- 
timony of  the  ^ife  of  accused  in  a  prosecution  for  polygamy,  before 
she  gave  any  evidence  except  her  name  and  place  of  residence,  was 
properly  overruled;  her  testimony  as  to  the  fact  of  marriage  being 
admissible.     (State  v.  Yon  Klein.  159.) 

Criminal  Law — ^Trial — Beceptlon  of  Erldience — Snfflciency  of  Objec- 
tions. 

10.  When  evidence  would  be  admissible  for  any  purpose  or  under 
any  circumstances,  an  objection  should  point  out  specifically  what 
the  objection  is,  and  an  objection  that  the  question  is  incompetent, 
irrelevant  and  immaterial  is  insufficient,  though  it  would  be  sufficient 
if  the  evidence  were  not  admissible  for  any  purpose.  (State  v.  Yon 
Klein,  159.) 

Criminal  Law-— Appeal — Presenting  Qnesttons  In  Trial  Conrt — Objec- 
tions to  Evidence. 

11.  Objections  to  evidence  must  be  made  at  the  right  time  or  they 
cannot  be  considered  on  appeal.     (State  v.  Yon  Klein,  159.) 

Criminal  Law — ^Eirldence — ^Brands — ^Becorded  Certificate. 

12.  A  certificate  of  the  adoption  of  a  brand,  which  sets  out  a 
facsimile  of  the  brand,  is  admissible  in  evidence,  though  it  contains 
no  further  description  of  the  brand.     (State  v.  Qarrett,  298.) 

Criminal  Law— Eiridence — ^Acts  and  Dedarations  of  Conspirators — 
Termination  of  Conspiracy. 

13.  Where  the  evidence  tends  to  show  that  two  defendants  killed 
a  steer  with  the  stealing  of  which  they  were  charged,  and  took  the 
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meat  and  sold  it  at  much  less  than  the  prevailing  prices,  evidence  of 
the  acts  and  statements  of  the  defendant  not  on  trial  while  selling 
the  meat  was  admissible;  the  conspiracy  not  having  terminated. 
(State  V.  Garrett,  298.) 

Criminal  Law — ^Appeal — ^Harmless  Error — ^Admlssloii  of  Eyidence. 

14.  In  a  prosecution  for  larceny  of  a  steer,  the  admission  in  evi- 
dence of  an  assignment  of  the  owner's  brand  several  months  after  the 
larceny  was  harmless.     (State  v.  Garrett,  298.) 

Criminal  Law — Trial — ^Instmctions— InstructionB  Already  Giyen. 

15.  The  court  may  instruct  the  jury  in  its  own  language,  and  if  the 
charge  properly  covers  all  the  points,  it  is  not  error  to  refuse  chargea 
which  state  the  law  correctly.     (State  v.  Garrett,  298.) 

Criminal  Law— Evldance — DismiBsal  of  Codef endants. 

16.  Under  Section  1531,  L.  O.  L.,  providing  that  where  several  per- 
sons are  charged  in  the  same  indictment  with  a  crime,  and  the  court 
is  of  opinion  that  as  to  a  particular  defendant  there  is  not  sufficient 
evidence  to  put  him  on  his  defense,  the  court  must.  If  requested  to  do 
flo  by  another  defendant,  discharge  such  defendant  in  order  that  he 
may  be  a  witness  for  his  codefendant,  the  denial  of  such  a  motion 
is  not  error,  where  the  defendants  jointly  indicted  have  been  granted 
separate  trials,  and  the  trial  of  the  defendants,  as  to  whom  the  dia- 
missal  is  requested,  has  not  taken  place.     (State  v.  Goff.  352.) 

Criminal  Law — Appeal — ^HarmlesB  Error — ^AdmlBsion   of  Evidence- 
Core  by  Instructions. 

17.  Where  incompetent  evidence  is  admitted,  its  withdrawal  and 
the  instruction  to  the  jury  to  disregard  it,  in  order  to  cure  the  error, 
should  be  so  emphatic  as  to  leave  no  doubt  in  the  minds  of  jurors 
that  the  evidence  is  out  of  the  case  and  is  not  to  be  considered  for 

any  purpose.     (State  v.  Goff,  352.) 

Criminal  Law — Appeal — Harmless  Error— Admission  of  Evidence 
Care  by  Instructions. 

18.  Where,  on  the  withdrawal  of  testimony  as  to  statements  by  a 
defendant  jointly  indicted  with  the  person  on  trial,  the  court  in- 
structed that  the  evidence  was  inadmissible  and  should  not  be  eonsid- 
ered  in  rendering  the  verdict,  and  in  its  final  charge  again  stated 
that  the  evidence  had  been  stricken  out  and  that  the  jury  should  not 
consider  it  in  their  deliberations,  error  in  admitting  the  testimony 
was  cured.     (State  v.  Goff,  352.) 

Criminal  Law— Appeal— Harmless  Error— Admission  of  Evidence. 

19.  In  a  prosecution  for  larceny,  the  admission  of  testimony  as  to  a 
conversation  with  defendant,  in  which  defendant  said  it  made  no 
difference  as  to  his  age  in  taking  a  homestead,  though  irrelevant,  was 
harmless.     (State  v.  Goff,  352.) 

Criminal  Law — ^Appeal — ^Review — ^Discretion  of  Oonrt— Examinfttloin 

of  Witness. 

20.  Under  Section  862,  L.  O.  L.,  providing  that  a  witness  once  ex- 
amined shall  not  be  re-examined  as  to  the  same  matter  without  leave 
of  court,  and  that  leave  is  granted  or  withheld  in  the  exercise  of  a 
sound  discretion^  and  Section  1626  providing  that  the  Supreme  Court 
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!■  required  to  give  judgment  in  criminal  eases  without  regard  to  tho 
decisions  of  questions  which  were  in  the  discretion  of  the  court  below, 
permitting  re-examination  of  the  state's  witnesses  in  which  the  same 
matter  is  brought  out  as  on  cross-examination  by  the  defendant,  who 
has  attempted  to  impeach  the  witnesses  by  proof  of  inconsistent  state- 
ments, is  not  ground  for  reversal.     (State  v.  Goff,  352.) 

Orlminal  Law— OredlbUitj  of  Witaesses— Xiuitractloiuk 

21.  Under  Section  868,  Subdivision  3,  L.  O.  L.,  requiring  the  court 
to  instruct  on  all  proper  occasions  that  a  witness,  false  in  one  part  of 
his  testimony,  is  to  be  distrusted  in  others,  an  instruction  that  a  wit- 
ness, false  in  one  material  part  of  his  testimony,  is  to  be  distrusted  in 
others,  and,  if  a  witness  is  found  to  have  testified  willfully  false  in 
any  material  part  of  his  testimony,  the  jury  are  at  liberty  to  disregard 
the  entire  testimony  of  the  witness,  except  as  it  may  be  corroborated, 
is  proper,  and  the  court  is  not  required  to  charge  that  it  is  mandatory 
to  disregard  all  of  the  evidence  of  a  witness  whose  testimony  is  will- 
fully false  in  a  part  thereof.     (State  v.  Goff,  352.) 

Cximinal  Law — ^Tilal — ^InBtructioiis — Oonstruction  as  a  Whole. 

22.  Th«  instructions  should  be  construed  as  a  whole.  (State  ▼• 
Goff,  352.) 

Criminal  Law— Trial— Iiutnictloii-—B6q[iilsit60. 

23.  Trial  courts,  when  not  requested  to  cha^9^e  in  writing,  may  in- 
struct cither  in  writing  or  orally,  at  their  option.  (State  v.  Goff, 
352.) 

Orlminal  Law — Delay  In  Trial — DiamiBsal  of  Indictment — Orounds. 

24.  Under  Section  1701,  L.  O.  L.,  providing  that,  if  a  defendant, 
whose  trial  has  not  been  postponed  on  his  application  or  by  his  consent, 
be  not  brought  to  trial  at  the  next  term  of  the  court  in  which  the  in- 
dictment is  triable  after  it  is  found,  the  court  must  order  the  indict- 
ment to  be  dismissed  unless  good  cause  to  the  contrary  be  shown,  where 
the  defendant  was  indicted  in  September,  1912,  and  there  were  terms 
of  the  court  beginning  the  third  Monday  of  February,  June,  and  Sep- 
tember, respectively,  the  defendant  was  entitled  to  have  the  indict- 
ment dismissed  on  motion  made  in  December,  1913,  though  defendant 
might  have  had  his  case  tried  at  any  of  the  terms  mentioned,  and  the 
district  attorney  attempted  to  agree  with  defendant's  attorney  as  to  a 
time  for  trial  but  was  unable  to  do  so.     (State  ▼•  Bosenberg,  389.) 

0BO68-BILL. 

See  Equity,  1. 

DAMAGES. 

Damages — 'Trozlmate  Damage." 

1.  Proximate  damages  are  such  as  are  the  ordinary  and  natural 
result  of  the  omission  or  negligence  complained  of,  and  are  usual  and 
might  have  been  reasonably  expected  to  occur.  (Chambers  v.  Ever- 
ding  &  Farrell,  521.) 

Damages — Elements  of  Compensation — "Bemote  Damages." 

2.  "Bemote  damages"  are  such  as  are  the  unusual  and  unexpected 
result,  not  reasonably  to  be  anticipated  from  an  unusual  or  accidental 
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combination  of  circumstances,  or  a  result  over  which  the  negligent 
party  has  no  control.     (Chambers  y.  Everding  k  Parrell,  521.) 

Damages— Aggrayation  of  Injuries— Qaestlon  for  Jury. 

3.  In  an  action  for  an  injury  to  a  servant,  consisting  in  part  in 
the  wounding  of  a  tendon  of  his  hand  by  broken  glass,  evidence  held 
to  present  a  question  for  the  jury  whether  the  servant's  resuming  work 
aggravated  the  original  injury  to  the  extent  of  causing  the  breaking 
of  the  tendon.     (Heiser  v.  Shasta  Water  Co.,  566.) 


Damages — ^Master  and  Senrant — ^Injury  to  Sexraot — ^Actions — ^Instnie- 
tion — ^Measure  of  Damages. 

4.  In  an  action  for  injury  to  the  tendon  of  a  servant's  hand  by 
broken  glass,  where  the  evidence  presented  a  question  for  the  jury 
whether  the  subsequent  breaking  of  the  tendon  was  referable  to  the 
original  injury,  an  instruction  that  if  the  verdict  should  be  for  pbdn- 
tiff,  it  should  be  for  such  sum  as  would  compensate  him  for  the  in- 
jury, and  the  injury  would  be  the  accident  itself  and  the  direct  and 
natural  consequence  of  it,  apart  from  any  other  intervening  cause, 
fairly  placed  the  matter  before  the  jury  both  as  to  the  right  of  re- 
covery and  the  measure  of  damages.  (Heiser  v.  Shasta  Water  Co., 
566.) 

See  Agriculture,  1. 

DEATH. 

Death — ^Actions  for  Oaosing  Death — ^Measure  of  Damages. 

1.  Whatever  rule  of  damages  may  have  applied  under  Section  380, 
L.  O.  L.,  giving  a  right  of  ^action  for  wrongful  death  to  the  personal 
representatives  of  the  decedent,  the  same  does  not  apply  to  an  action 
under  employers'  liability  law  (Laws  1911,  p.  16),  giving  a  right 
of  action  for  death  caused  by  violation  of  that  law  to  certain  persons, 
excluding  the  estate  of  the  decedent,  except  where  none  of  the  per- 
sons named  is  in  existence,  or  the  person  entitled  resides  in  a  foreign 
country  so  remote  as  to  render  it  extremely  difficult  to  prosecute  the 
action,  and  in  other  cases  the  damages  are  measured  by  the  pecuniary 
loss  of  the  person  entitled  to  them.  (McDaniel  y.  Lebanon  Lumber 
Co.,  15.) 

DEDICATION. 

Dedication— Acts  Oonstttntlng— Adyerse  Use. 

1.  Where  a  city  permits  uninterrupted  use  of  premises  as  a  park 
by  the  public  for  more  than  40  years,  such  occupation  amounts  to  an 
irrevocable  dedication  to  the  community  for  that  purpose.  (Wesainger 
v.  Mische,  239.) 


Deeds — ^Breach  of  Oondition  Subsequent— Katnre  and  Form  of  Bem- 
edy — Demand. 

1.  Under  Section  325,  L.  O.  L.,  providing  that  any  person  who 
has  a  legal  estate  in  real  property  and  a  present  right  to  possession 
may  recover  possession,  with  damages  for  withholding  the  same,  by 
an  action  at  law,  a  grantor  may  maintain  ejectment  against  the 
grantee  on  breach  of  condition  subsequent  without  previous  demand 
or  re-entry.     (Seeck  v.  Jakel,  35.) 
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l>66d8 — Operation  and  Effect — Surrender  of  Deed. 

2.  Where  a  father  made  a  deed  to  his  daughter  and  after  his  death 
she  surrendered  the  deed  to  her  mother  for  the  purpose  of  a  settle- 
ment among  all  the  heirs,  but  no  settlement  was  maae,  the  surrender 
was  without  effect.     (Mullen  v.  Flynn,  62.) 

Deeds — ^Ejectment— Bight    of   Action— Breach    of   Condition   Bnbse- 
Qiieiit. 

3.  Though  ejectment  is  a  proper  remedy  for  a  grantor  to  recover 
for  breach  of  a  condition  subsequent,  it  does  not  inure  to  one  to  whom 
the  grantor,  after  the  original  deed,  attempts  to  convey  the  premises 
either  before  or  after  breach  of  the  condition;  the  grantor's  right  not 
being  assignable.     (School  District  No.  21  v.  Wallowa  County,  337.) 


4.  An  unsealed  deed  is  at  least  a  contract  for  a  conveyance,  and,  if 
insufficient  to  convey  title,  creates  an  equitable  title  in  the  grantee  to 
the  extent  of  the  grantor's  title.  (First  Nat.  Bank  v.  Gage,  Sheriff, 
373.) 

Deed»— Coneideration — SoflLciency. 

5.  Inadequacy  of  price  bid  for  real  property  is  not  sufficient  alone 
to  authorize  equity  to  set  aside  a  deed  unless  it  is  so  gross  as  to  shock 
a  conscientious  person.     (Sherman  v.  Glick,  451.) 

Deed»— Coneideratlon — SoflLciency. 

6.  Inadequacy  of  consideration  for  a  conveyance  of  real  property, 
so  great  as  to  shock  a  conscientious  person,  or  inadequacy  of  consid- 
eration with  other  inequitable  incidents,  may  afford  grounds  for  can- 
cellation of  the  conveyance.     (Sherman  v.  Glick,  451.) 

DEFINITIONa 

See  Words  and  Phrases. 


See  Gifts,  2,  3. 

See  Deeds,  1. 

See  Parties,  1. 
Bee  Pleading,  2,  8. 


DEMAND. 
DEMUBBEBi 


DESCENT  AND   DISTEIBUTION. 

Descent  and  Distribution—Family  Settlement— Validity. 

1.  A  family  settlement  in  writing,  in  which  it  is  agreed  that  the 
settlement  shall  not  be  effective  till  all  the  parties  shall  have  duly 
executed  and  acknowledged  it,  is  without  effect,  where  one  of  the 
heirs  refuses  to  Bifn  it  because  it  asked  him  to  sign  away  all  his 
rights  under  the  will  of  the  decedent.     (Mullen  y.  Flynn,  62.) 
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DISOBETION  OF  OOUBT. 

See  Appeal  and  Error,  8,  16w 
See  Continuance,  1. 
See  Criminal  Law,  20. 

Granting  Belief  by  Cartioraxl. 
See  Certiorari,  2. 

DISMISSAIh 

See  Criminal  Law,  1-4. 

DIVIDEKBS. 

6ee  Corporations,  2-^« 

DX7E  PB0CE8S  OF  JJLW. 

See  Conatitutional  Law,  2,  3. 

EJECTMENT. 
See  Deeds,  1,  3. 

ELEOTIONS. 

Eloction»-^nallficatlon8  of  Voters— Power  to  Begnlate. 

1.  While  the  right  of  suffrage  is  not  a  vested  right,  but  a  franchise 
dependent  on  law,  and  the  only  restriction  on  the  power  of  states  to 
regulate  it  is  in  the  15th  Amendment  to  the  United  States  Constitu- 
tion, providing  that  the  right  of  citizens  of  the  United  States  to  vote 
shall  not  be  denied  or  abridged  on  account  of  race,  color  or  previous 
condition  of  servitude,  yet,  when  the  suffrage  is  granted  by  the  state 
Constitution,  it  cannot  be  abridged  or  its  enjoyment  impeded  by  the 
legislature,  except  by  legislation  merely  regulating  its  exercise  and 
not  amounting  to  a  denial  thereof.  (Oregon- Wisconsin  Timber  Co. 
V.  Coos  County,  462.) 

Elections — Qualifications  of  Voters — Constitational  Provisions. 

2.  In  Article  II,  Section  2,  of  the  Constitution,  prescribing  the 
qualifications  of  electors  in  all  elections  not  otherwise  provided  for  by 
the  Constitution,  the  word  "elections"  does  not  include  all  acts  of  vot- 
ing or  selection,  but  refers  only  to  election  of  public  officers,  and 
Section  6391,  L.  O.  L.,  prescribing  different  qualifications  for  voters  at 
an  election  to  authorize  a  special  tax  in  a  road  district,  does  not  violate 
the  constitutional  provision.  (Oregon- Wisconsin  Timber  Co.  t.  Coos 
County,  462.) 

EMINENT  DOMAIN. 

Eminent  Domain — ^Extent  of  Power — Constitational  Provisions. 

1.  Section  6307,  L.  O.  L.,  in  so  far  as  it  authorizes  the  establish- 
ment of  a  county  road  from  the  timber  land  or  timber  of  the  owner 
to  some  public  road,  steamboat  landing,  or  railway  station,  is  uncon- 
stitutional as  authorizing  a  taking  for  private  use,  though  the  road 
may  be  of  benefit  to  the  public;  and  road  proceedings  and  a  franchise 
for  a  logging  railroad  based  thereon  are  void.  (Anderson  v.  Smith* 
Powers  Ix)gging  Co.,  276.) 
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Eminent  Domain — ^Extent  of  Power — Constltntlonal  ProvlBlons. 

2.  Article  I,  Section  18,  of  the  Constitution,  providing  that  private 
property  shall  not  be  taken  for  public  use  witnout  just  compensation, 
impliedly  prohibits  the  taking  of  private  property  for  private  use. 
(Anderson  t.  Smith-Powers  Ix)gging  Co.,  276.) 

Eminent  Domain — ^Appropriation  of  Stream — Sewage — Uight  of  City. 

3.  Where  the  casting  of  sewage  into  a  stream  amounts  to  a  public 
nuisance  or  a  taking  of  private  property  in  tlie  constitutional  sense, 
the  city  is  not  protected  or  justified  in  such  appropriation,  unless  it 
has  acquired  the  right  by  condemnation  and  payment  of  compensation. 
(Smith  V.  Silverton,  379.) 

Eminent  Domain — ^Public  Improyements — ^Assessments — Compensation. 

4.  Under  Section  6874,  L.  O.  L.,  as  amended  by  Laws  of  1911,  page 
148,  giving  incorporated  cities  the  right  to  appropriate  private  prop- 
erty for  public  uses  and  extending  the  general  statute  of  eminent 
domain  to  cities,  and  the  initiative  charter  of  1912  of  the  City  of 
Bandon  repeating  a  provision  of  the  legislative  charter  of  1891  (Laws 
1891,  p.  496),  authorizing  the  city  for  public  needs  to  purchase  prop- 
erty or  acquire  it  by  eminent  domain  for  municipal  purposes,  the  city 
cannot  acquire  private  property  for  a  street  by  agreement  with  the 
owner  and  assess  the  damages  to  the  owners  of  the  property  benefited. 
(Rosa  y.  Bandon,  510.) 

Eminent  Domain — Naturo  and  Extent  of  Bight — Statutory  and  Oiarter 
Proylsions. 

5.  A  provision  of  the  legislative  charter  of  1891  of  the  City  of 
Bandon  (Laws  1891,  p.  496),  giving  it  the  power  of  eminent  domain, 
being  repeated  in  the  initiative  charter  of  1912  (Laws  1911,  p.  148), 
amending  Section  6874,  L.  O.  L.,  giving  cities  the  right  of  eminent 
domain,  did  not  change  or  repeal  the  city's  right  of  eminent  domain, 
since  an  amendment  of  a  statute  repeating  therein  a  former  enactment 
doee  not  constitute  the  part  of  the  old  statute  repeated  a  new  enact- 
ment.    (Bosa  y.  Bandon,  510.) 

EMPLGYEBS*   UABILITY   ACT. 

See    Master  and  Servant. 

EQUAL  PROTECTION  OF  THE  lAW. 

See  Constitutional  Law,  2,  3,  5. 

EQUITABLE  ESTOPPEL. 

See  Quieting  Title,  5. 

EQUITY. 

Eqnity— Pleading — Cross-bilL 

1.  Under  Section  390,  L.  O.  L.,  abolishing  cross-bills  except  in  a 
law  action,  where  a  matter  material  to  defense  is  cognizable  only  in 
equity,  and  Sections  74,  401,  authorizing  any  proper  defense  to  an 
equity  complaint  by  counterclaim,  there  can  be  no  such  thing  as  a 
cross-bill  in  an  equity  suit.     (Kouse  v.  Biverton  Coal  Co.,  154.) 
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EXPEBT  TESTIMONT. 

See  Evidence,  2. 

FEDERAL  EMPLOYEES'  LIABIUTT  ACT. 

See  Commerce,  1,  2. 

See  Master  and  Servant,  4. 

FINBIKOS. 

See    Trial,  1. 

FOBECLOSTJB& 

See  Mortgages,  8. 

FBAUD. 
rrand— Pleading— Snffldency. 

1.  A  pleading  alleging  fraud  must  state  tl^at  the  representations 
were  false;  that  the  person  making  them  knew  they  were  false;  that 
they  were  made  with  intent  to  defraud;  and  that  the  party  seeking 
to  be  relieved  must  have  relied  upon  the  representations.  (Outeault 
Advertising  Co.  v.  Buell,  52.) 

GIFTS. 

OiftB — Cansa  MortiA — ^Evidence — Weight  and  Sufficiency. 

1.  Evidence  held  to  show  that  decedent  gave  the  promissory  notes 
in  controversy  to  defendant;  that  she  indorsed  each  of  them  with  her 
own  hand,  and  delivered  them  to  the  defendant  with  intent  to  vest 
title  in  him,  and  that  he  accepted  them  as  a  gift  causa  mortis. 
(Baber  v.  Caples,  212.) 

Gifts— Causa  Mortis— Dellyery— "Gift  Cansa  MortU." 

2.  A  "gift  causa  mortis"  like  a  gift  inter  vivos,  must  be  completely 
executed  and  go  into  immediate  effect,  and  be  accompanied  by  an 
actual  and  complete  delivery     (Baber  v.  Caples,  212.) 

Gifts — Causa  Mortis — ^DeliTcry — Chose  in  Action. 

3.  Whether  a  gift  of  a  promissory  note  or  other  chose  in  action 
is  causa  mortis  or  inter  vivds,  the  actual  delivery  of  the  written  evi- 
dence of  the  debt  is  sufficient,  without  any  assignment  or  indorsement. 
(Baber  v.  Caples,  212.) 

Gifts— Cansa  Mortis— Validity. 

4.  Gifts  causa  mortis^  if  made  by  competent  persons,  and  fully 
executed,  are  valid,  in  the  absence  of  fraud  or  undue  influence,  if  the 
rights  of  creditors  are  not  affected.     (Baber  v.  Caples,  212.) 

Gifts — Cansa  Mortis — ^Eiridence. 

5.  While  gifts  causa  mortis  are  sustained  only  on  clear  proof  of  the 
essential  facts,  there  is  no  presumption  of  law  against  them.  (Baber 
V.  Caples,  212.) 

Gifts— Cansa  Mortis— Burden  of  Proof. 

6.  Where  a  relation  of  confidence  exists,  as  between  a  man  and 
woman  engaged  to  be  married,  it  is  incumbent  upon  the  donee  camsa 
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mortis  to  show  that  the  gift  was  not  obtained  by  fraud  or  undue 
influence.     (Baber  t.  Caples,  212.) 

Gifts — Causa  Mortis — ^Eyidence — ^Walglit  and  Snfllcioiiey. 

7.  Evidence  held  to  show  that  a  gift  causa  mortis  was  not  induced 
by  fraud  or  undue  influence  of  the  donee.     (Baber  y.  Caples,  212.) 

WAttiurt.vtaA  EBSOS. 

See  Appeal  and  Error,  6,  9,  12-14. 
See  Criminal  Law,  14,   17-19. 

HEAB8AT  EVIDENOB. 

See  Witnesses,  1. 

HIOHWATS. 

See  Bridges,  1. 

HOUBS  OF  LABOB. 

See  Constitutional  Law,  2,  5. 

HUSBAND  AND  WIFB. 

Husband  and  Wife— Alienation  of  Affections — ^Aetions^Bridonoe. 

1.  In  an  action  for  alienation  of  affections  of  plaintiff's  wife,  illicit 
intercourse  between  defendant  and  plaintifl!'s  wife  need  not  be  ahown 
bj  direct  evidence,  but  resort  may  be  had  to  circumstantial  evidence 
from  which  the  overt  act  may  be  inferred.     (Sazton  v.  Barber,  230.) 

Husband  and  Wife — ^Alienation  of  Affections — Actlons—ETridonca. 

2  In  an  action  for  alienation  of  affections  of  plaintiff's  wife,  evi- 
dence held  sufficient  to  authorize  an  instruction  that  it  is  not  necessary 
that  an  adulterous  disposition  on  the  part  of  defendant  be  proven  by 
direct  evidence,  but  it  may  be  shown  by  the  relations  of  the  parties, 
or,  in  other  words,  may  be  shown  by  circumstantial  evidence  (Saz- 
ton V.  Barber,  230.) 

Husband  and  Wife — ^Alienation  of  Affections— Actions — ^Instmctions. 

3.  In  an  action  for  alienation  of  affections  of  plaintiff's  wife,  an 
instruction  that  it  is  not  necessary  to  show  that  defendant's  conduct 
was  the  sole  cause  of  alienation  of  the  wife's  affections,  but  it  is  suffi- 
cient if  it  was  a  contributing  cause,  considered  in  connection  with 
instructions,  that  if  defendant  wrongfully  alienated  the  wife's  affec- 
tions, the  fact  that  he  had  illicit  intercourse  with  her  nMy  be  con- 
sidered in  determining  damages,  and  that  this  is  a  civil  case,  and  the 
affirmative  of  the  issues  must  be  proved,  and  the  flnding  should  be  in 
accordance  with  the  preponderance  of  the  evidence,  sufficiently  advised 
the  jury  that  plaintiff  must  show,  by  a  preponderance  of  the  evidence, 
that  defendant  alienated  the  wife's  affections.  (Sazton  v.  Barber, 
230.) 

Husband  and  Wife— Alienation  of  Affections— Actions— Bridenoe. 

4.  In  an  action  for  alienation  of  affections  of  plaintiff's  wife,  tes- 
timony as  to  references  by  the  wife  in  her  conversation  to  defendant, 
and  a  tendency  on  her  part  to  show  him  favoritism,  and  that  she 
was  irritable  towards  her  husband  and  spoke  cross  to  him,  was 
admissible.     (Sazton  v.  Barber,  230.) 

71  Or.— 41 
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INDICTlffENT. 

X&dletmMit  ftnd  Infonnatioii — Ownenhip  of  Properly — ITmfgnattiwi 

1.  When  the  ownership  of  goods  stolen  is  laid  in  a  corporation, 
the  corporate  name  mast  be  given,  but  the  fact  of  the  incorporatiom 
need  not  be  alleged,  at  least,  if  the  name  imports  incorporation. 
(State  V.  Adler,  70.) 

GroundB  for  DiBmlsnl. 
See  Criminal  Law,  24. 

XNITIATnrB  AND  BEFEBXiNDUlC. 

See  Municipal  Corporations,  30-32. 

INJXTKOnON. 

Injnnctloii — Subjects  of  B^ef — Criminal  ProsecntionB. 

1.  The  threatened  prosecution  of  a  criminal  action  will  not  neonllj 
be  enjoined,  under  Section  389,  L.  O.  L.,  authorizing  suits  in  equity 
where  there  is  not  a  plain,  adequate  and  complete  remedy  at  Inw. 
(Sherod  v.  Aitchison,  446.) 

Injunction — Subjects  of  Belief — Orimlnal  Proseention. 

2.  The  mere  invalidity  of  a  statute  or  ordinance  is  not  soiBcient  to 
authorize  an  injunction  against  a  prosecution  thereunder,  since  such 
invalidity  may  be  interposed  as  a  complete  defense  to  the  prosecution. 
(Sherod  v.  Aitchison,  446.) 

Injunction — Subjects  of  Belief — Criminal  Prosecution. 

3.  Where  an  attempted  enforcement  of  an  invalid  ordinance  or 
statute  would  do  irreparable  injury  to  property  rights,  a  court  of 
equity  may  restrain  the  maintenance  of  the  criminal  actions. 
(Sherod  v.  Aitchison,  446.) 

Injunction— Bight  to  Belief — Criminal  Prosecution. 

4.  In  an  action  to  enjoin  a  prosecution  for  carrying  on  business 
without  a  license  in  violation  of  Laws  of  1913,  page  143,  providing 
that  no  person  shall  sell  or  receive  or  solicit  consignments  or  farm, 
dairy,  orchard,  or  garden  products  for  sale  upon  commission,  where 
the  complaint  does  not  deny  that  plaintiff  is  engaged  in  such  businees, 
it  is  insuflScient  to  authorize  equitable  interference.  (Sherod  t. 
Aitchison,  446.) 

See  Municipal  Corporations,  12. 
Bee  Nuisance,  2-4. 

INJUBIES. 

See  Personal  Injuries. 

iNSTBucnom. 

See  Criminal  Law,  15,  17,  18,  21-23. 

See  Damages,  4. 

See  Husband  and  Wife,  3. 

See  Master  and  Servant,  1,  18. 
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See  Bailroade,  6. 

Bee  Sales,  2. 

See  Trial,  2,  3,  6,  6,  9. 

ZNTEBPLEADEB. 

Interpleader— Blgbt  to  Maintain  Bolt— Interest  of  Plaintiff. 

1.  Since  the  plaintiff  in  interpleader  is  required  to  be  a  disin- 
terested stakeholder  of  the  fund  or  property,  he  must,  in  his  complaint, 
admit  the  true  amount  owing.     (Badford  v.  First  Nat.  Bank,  84.) 

Interpleader— Pleading— Answer. 

2.  The  defendants  in  interpleader  cannot  defend  the  suit  by  merely 
alleging  in  their  answer  that  the  fund  is  greater  than  that  admitted 
by  the  complaint,  but  they  must  also  prove  that  the  fund  is  greater 
than  plaintiff  admits.     (Badford  v.  First  Nat.  Bank,  84.) 

Interpleader — ^Evidence — Weigbt  and  Effect. 

3.  In  a  suit  in  the  nature  of  a  bill  of  interpleader,  the  evidence 
held  to  show  that  the  plaintiff  owed  only  the  amount  which  he  admitted 
in  his  complaint.     (Badford  v.  First  Nat.  Bank,  84.) 

JOINDEB. 

See  Parties,  1. 

JUDICIAL  NOTICE. 

See  Evidence,  7. 

JUDIdAIi  POWEBa 

See  Constitutional  Law,  7. 

JUBI8DI0TION. 

See  Corporations,  7. 

See  Vendor  and  Purchaser,  2. 

JtTSnOEB  OF  THE  PEACE. 

Justices  of  the  Peace — Supervisory  Control— Bnle  to  Compel  Correc- 
tion of  Transcript 

1.  Under  Article  VII,  Section  9,  of  the  Constitution,  vesting  the 
Circuit  Court  with  supervisory  control  over  all  inferior  courts,  a  Cir- 
cuit Court  may  compel  in  a  summary  manner  an  inferior  court  to 
perform  a  duty  relating  to  the  transfer  of  causes  on  appeal,  and  may 
issue  a  rule  for  that  purpose  on  a  justice  of  the  peace  requiring  him 
to  correct  omissions  in  a  transcript,  though  no  statute  authorizes  snch 
a  rule.     (Yankey  v.  Law,  58.) 

Justices  of  tho  Peace-Appeal— Correction  of  Record. 

2.  On  appeal  from  the  entire  judgment  of  a  justice  of  the  peace, 
including  that  part  of  it  awarding  costs  to  the  plaintiff,  where  the 
Circuit  Court  awarded  the  same  judgment  as  the  justice,  the  issuanee 
of  a  rule  to  the  justice,  requiring  him  to  amend  the  transcript,  so  as 
to  show  the  actual  facts  as  to  allowance  of  costs,  was  proper,  even 
after  the  trial  in  the  Circuit  Court.     (Yankey  v.  Law,  58.) 
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Jiuticet  of  tlw  Peace— Appeal— FiUng  Undertakliig. 

3.  Under  Section  2458,  L.  O.  L.,  providing  that,  within  five  daya 
from  the  filing  of  a  notice  of  appeal,  an  undertaking  oa  appeal  moat 
be  filed,  where  the  undertaking,  though  executed  in  time,  was  not  filed 
within  the  fire  days,  the  appeal  was  properly  dismissed.  (Nicholson 
▼.  Newton,  387.) 

Bee  Appeal  and  Error,  2. 


6ee  Cancellation  of  Instruments,  1. 
See  Vendor  and  Purchaser,  1. 

IJkNDLOBD  AND  TENANT. 

Landlord  and  Tenant — Oonatnietion  of  Iioase — Ooyenaut  of  Qolot 
BnJOTDient. 

1.  Unless  otherwise  expressly  stipulated,  a  landlord  demising  real 
property  impliedly  covenants  that  the  tenant  shall  not  be  disturbed 
in  the  possession  and  quiet  enjoyment  of  the  premises  during  the 
continuance  of  the  term.     (Wolf  v.  Eppenstein,  1.) 

Landlord  and  Tenant — ^Bent — ^Eviction  of  Tenant. 

2.  When  a  tenant  is  deprived  of  the  enjoyment  of  the  premisea 
by  the  immoral  act  of  the  landlord,  such  conduct  of  the  landlord  ia 
equivalent  to  an  eviction,  authorizing  the  vacating  of  the  property, 
and  constituting  a  valid  defense  to  an  action  for  any  rent  subse- 
quently accruing.     (Wolf  v.  Eppenstein,  1.) 

Landlord  and  Tenant — ^Bent — ^Sviction  of  Tenant. 

3.  Where  the  use  of  adjoining  premises  owned  by  the  same  land- 
lord and  occupied  by  other  tenants  has  not  changed  since  the  com- 
mencement of  defendant's  lease,  and  the  landlord  is  not  shown  to 
have  created  a  nuisance  by  leasing  the  adjoining  premises  for  im- 
moral purposes,  or  to  have  connived  with,  or  consented  to,  such  use, 
defendant  is  not  relieved  from  the  payment  of  rent.  (Wolf  v,  Eppen« 
stein,  1.) 

Landlord  and  Tenant— PowoMdon  of  Premlaeo— Estoppel  to  Deny  Land- 
lord's Title. 

4.  Neither  a  tenant  nor  his  successor  in  interest  ean  deny  the  title 
of  his  landlord.     (Bouse  v.  Biverton  Goal  Co.,  154.) 

Landlord  and  Tenant — Title  of  Landlord— Estoppel  of  Tenant. 

5.  When  the  owner  of  the  paramount  title,  having  a  present  right 
of  possession  of  demised  premises,  demands  possession,  the  tenant  may 
yield  possession  to  such  owner,  and  is  not  then  estopped  to  deny  the 
title  of  the  landlord.     (Stanley  v.  Topping,  590.) 

LiaMlity  of  Tenant  for  Allowing  Nozlons  Weeds  to  Grow,  In  Ylolatioa 
of  His  Lease. 

See  Agriculture,  1. 

LABCENT. 

Larceny— Bridence— Admissibility. 

1.  Under  Section  5526,  L.  O.  L.,  giving  a  person  recording  a  brand 
the  exclusive  right  to  its  use,  and  providing  that  a  person  who  has 
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had  a  brand  recorded  may  consent  that  another  person  have  the  same 
or  a  similar  one  recorded  but  that  such  consent  must  be  in  writing, 
and  must  be  filed  with  the  county  clerk,  evidence  in  a  prosecution  for 
larceny  of  a  steer  of  assignment  of  a  brand  several  months  after  the 
date  of  larceny  was  inadmissible.     (State  v.  Garrett,  298.) 

Larceny — Eiridence— 'Admissibility. 

2.  In  a  prosecution  for  larceny  of  a  steer,  where  the  evidence 
tends  to  show  that  the  steer  in  question  and  another  were  slaughtered 
by  defendants  at  the  same  time,  evidence  of  the  finding  of  the  hide 
and  other  parts  of  the  other  animal,  buried  near  where  parts  of  the 
steer  in  question  were  found  buried,  was  admissible.  (State  v.  Gar- 
ret, 298.) 

Larceny — Elements  of  Offeuie — OwnenUp  of  Property. 

3.  One  who  held  a  contract  for  the  purchase  of  cattle  for  which  he 
was  to  pay  as  he  gathered  them  was  not  the  owner  of  a  steer  which 
he  had  not  found  nor  paid  for,  and  proof  of  such  a  contract  did  not 
sustain  a  conviction  of  larceny  of  the  property  as  the  property  of 
the  person  holding  such  contract.     (State  v.  Childers,  340.) 

Larceny— Evidence — ^Admissibility. 

4.  In  a  prosecution  for  the  larceny  of  25  head  of  cattle,  testimony 
that  defendant,  a  short  time  after  the  larceny,  had  a  $1000  bill  changed 
was  admissible  to  show  his  possession  of  money.     (State  v.  Goff,  352.) 

LAWS  OF  OBEOON. 

6ee  Statutes  and  Session  Laws  Cited  in  Front  of  This  Volume. 


See  Landlord  and  Tenant,  1-S. 

LICENSEES  02  TBESPASSEBS. 

See  Bailroads,  3. 

MASTEB  AND  SEBVANT. 

Master  and  Servant — ^Injuries  to  Servant — ^Actions— Instmctlona. 

1.  In  an  action  for  the  death  of  a  servant  in  a  sawmill,  where  a 
factorv  certificate  to  the  effect  that  the  factory  act  has  been  complied 
with,  IB  introduced  in  evidence,  and  a  deputy  labor  commissioner  tes- 
tifies that  he  inspected  the  premises  before  its  issuance,  but  also  tes- 
tifies that  he  did  not  know  of  defects  in  the  machinery  shown  by 
the  evidence,  an  instruction  that  the  purpose  of  the  factory  certificate 
as  evidence  is  to  aid  in  discovering  the  motives  of  the  deputy  labor 
commissioner,  that  the  factory  act  is  not  the  law  under  which  the 
action  is  brought,  and  the  labor  commissioner  is  not  the  official  to 
determine  whether  plaintiff  has  proven  her  case,  but  that  is  exclu- 
sively for  the  jury  in  the  light  of  the  instructions,  is  not  error,  though 
Section  5046,  L.  O.  L.,  makes  the  factory  certificate  prima  facie  evi- 
dence of  compliance  with  the  act.  (McDaniel  v.  Lebanon  Lumber  Co., 
15.) 


646  Index. 


Master   and    Servant — Injuries   to    Servant— Assamptlon   of   Bisk — 
Statutory  Provisions. 

2.  Employers*  liability  law  (Laws  1911,  p.  16),  Section  1,  requir- 
ing persons  having  charge  of  any  work  involving  risk  to  employees 
to  use  every  device,  care,  and  precaution  practicable,  limited  only  by 
the  necessity  for  efficiency,  and  without  regard  to  cost,  and  Section 
3,  imposing  penalties  for  failure  to  comply  with  the  act,  eliminates 
the  defense  of  assumed  risk  in  actions  within  it.  (McDaniel  v. 
Lebanon  Lumber  Co.,  15.) 

Master  and  Servant — Injury  to  Third  Person — ^Existence  of  Relation. 

3.  The  owner  of  an  automobile,  whose  stepson,  living  in  another 
apartment,  drove  the  car  for  the  owner  and  his  family  at  times,  but 
did  not  have  authority  to  get  or  use  the  car  without  permission  from 
the  owner  or  his  wife,  is  not  liable  for  injuries  from  being  struck 
by  the  automobile  when  operated  by  the  stepson  without  the  knowl- 
edge or  consent  of  the  owner  or  his  wife.     (Smith  v.  Burns,  133.) 

Master  and  Servant — ^Injuries  to  Servant — ^Assumption  of  Bisk — ^Fedr 
eral  Employers'  Inability  Act. 

4.  Under  the  Federal  Employers'  Liability  A«t  (Act  April  22,  1908, 
c.  149,  §  4,  35  Stat.  66,  U.  8.  Comp.  Stats.  Supp.  1911,  p.  1323),  provid- 
ing that  in  any  action  under  the  act  the  employee  shall  not  be  held  to 
have  assumed  the  risks  of  his  employment  where  the  violation  by  the 
common  carrier  of  any  statute  enacted  for  the  safety  of  the  employees 
contributed  to  the  injury  or  death  of  the  employee,  the  defense  of 
assumption  of  risk  is  not  eliminated  except  in  cases  prescribed  by 
the  statute  itself,  and  the  protective  statutes  referred  to  in  the  sec- 
tion are  federal  statutes  only.  (Oberlin  v.  Oregon-Wash.  B.  &  N. 
Co.,  177.) 

Master  and  Servant— Injuries  to  Servant — Actions — ^Pleading. 

5.  An  answer  in  an  action  under  the  Federal  Employers'  Liability 
Act  (Act  April  22,  1908,  c.  149,  35  Stat.  65,  U.  S.  Comp.  Stats.  Supp. 
1911,  p.  1322),  alleging  the  promulgation  of  rules  by  defendant  gov- 
erning its  employees  and  violation  thereof  by  plaintiff,  does  not  show 
assumption  of  risk,  since  that  defense  relates  to  the  inherent  and  • 
usual  hazards  of  the  occupation,  and  disregard  of  rules  is  referable 
rather  to  negligence.     (Oberlin  v.  Oregon-Wash.  R.  &  N.  Co.,  177.) 

Master  and  Servant — ^Injuries  to  Servant — ^Assumption  of  Bide — StatOr 
tory  Provision. 

6.  Under  Employers'  Liability  Act  (Laws  1911,  p.  16),  Section  1, 
requiring  all  persons  having  charge  of  any  work  involving  danger  to 
employees  to  use  every  device  practicable  for  the  proteclPion  of  life 
and  limb,  limited  only  by  the  necessity  for  preserving  the  efficiency  of 
the  structure  or  apparatus,  and  without  regard  to  the  additional  cost, 
removes  the  defense  of  assumption  of  risk  in  cases  within  the  act, 
and  a  charge  that  it  is  not  the  duty  of  the  niaster  to  furnish  the  best 
or  latest  machinery  nor  to  furnish  absolutely  safe  machinery,  and 
that  he  may  conduct  his  business  in  a  manner  most  agreeable  to  him- 
self, using  either  old  or  new  machinery,  and  an  employee  entering 
the  service  with  knowledge  of  the  circumstances  cannot  complain,  is 
properly  refused.     (Filkins  v.  Portland  Lumber  Co.,  249.) 
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Master  and  Serrant — Begulation  of  Employment — Hoon  of  Lftbor. 

7.  The  hours  of  labor  in  industries  in  which  too  many  hours  of 
service  in  one  day  would  be  injurious  to  the  health  and  well-being  of 
the  operatives  may  be  reasonably  regulated  by  the  state  under  the 
police  power,  and  this  power  legitimately  exercised  can  neither  be 
limited  by  contract  nor  bartered  away  by  legislation.  (State  v. 
Bunting,  259.) 

Master  and  Servant — Begulation  of  Employment — Honrs  of  Labor. 

8.  Laws  of  1913,  Chapter  162,  prohibiting  the  employment  of  any 
person  in  any  mill,  factory,  or  manufacturing  establishment  for  more 
than  10  hours  in  one  day,  except  night  watchman,  persons  engaged  in 
making  necessary  repairs,  and,  in  cases  of  emergency,  providing  that 
employees  may  work  overtime  not  to  exceed  three  hours  in  a  day  at  the 
rate  of  time  and  one  half  the  regular  wage,  is  a  proper  police 
regulation,  and  does  not  violate  the  Constitution  of  the  United  States 
or  of  the  state.     (State  v.  Bunting,  259.) 

Master  and  Servant — Begulation  of  Employment — Honrs  of  Labor. 

9.  In  Laws  of  1913,  Chapter  102,  prohibiting  the  employment  of 
labor  in  mills,  factories,  and  manufacturing  establishments  for  more 
than  10  hours  per  day,  a  proviso  permitting  employees  to  work  over- 
time not  to  exceed  three  hours  in  a  day  at  the  rate  of  time  and  a  half 
the  regular  wage  does  not  render  the  whole  act  void.  (State  v.  Bunt- 
ing, 259.) 

Master  and  Servant— Injuries  to  Servant— Appliances  for  Work. 

10.  Independent  of  any  statute,  it  is  the  duty  of  the  master  to  sup- 
ply a  reasonably  safe  place  in  which  and  reasonably  safe  appliancee 
with  which  the  servant  is  required  to  work.  (Morandas  v.  L.  B. 
Wattis   Co.,  367.) 

Master  and  Servant — Injuries  to  Servant — ^Appliances  and  Place  to 
Work — ^Dtiegation  of  Duty. 

11.  The  master  cannot  avoid  nor  delegate  to  another  his  duty  to 
furnish  a  safe  place  to  work  and  safe  appliances,  so  as  to  escape  his 
responsibility.     (Morandas  v.  L.  R.  Wattis  Co.,  367.) 

Master  and  Servant — Injuries  to  Servant— Actions — Motion  for  Non- 
suit. 

12.  In  an  action  for  the  death  of  a  servant  directly  caused  by  the 
breaking  of  a  chain,  permitting  a  heavy  machine  to  roll  over  and 
crush  the  servant,  where  there  was  testimony  tending  to  show  that  the 
chain  was  an  appliance  furnished  by  defendant  for  use  in  the  opera- 
tion of  the  machine,  that  it  was  worn  and  defective,  as  defendant 
knew  or  with  reasonable  diligence  might  have  known,  but  the  servant 
did  not  know,  a  motion  for  nonsuit  was  properly  denied.  (Morandas 
V.  L.  B.  Wattis  Co.,  367.) 

Master  and  Servant — Injuries  to  Servant— Duty  of  Master. 

13.  A  servant  is  not  entitled  to  recover  from  his  employers  damages 
for  injuries,  unless  they  were  guilty  of  negligence  and  this  negligence 
was  the  proximate  cause  of  lus  injuries.  (Chambers  v.  Everding  ft 
Parrell,  521.) 
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Master  and  Senrant— Injury  to  Servant— Place  to  Work. 

14.  It  is  the  dutj  of  an  employer  to  use  reasonable  care  to  provide 
a  reasonably  safe  place  for  his  employees  to  work.  (Chambers  v. 
Everding  ft  Farrell,  521.) 

Master  and  Servaat— Injuries  to  Servant— Action— Svldence. 

15.  In  an  action  for  injuries  to  a  servant,  evidence  held  to  show 
that  timber  cut  on  a  hillside  and  kept  in  position  by  props  was  left  in  a 
reasonably  safe  position,  except  tot  the  effect  of  the  fire  which  de- 
stroyed the  props.     (Chambers  v.  Everding  ft  Farrell,  521.) 

Master  and  Servant — ^Injury  to  Servant— Prozimate  Cause. 

16.  Where  fire  from  the  opposite  side  of  a  hill  on  which  plaintiff 
was  working  destroyed  props  holding  timber  in  position  on  the  hill- 
side, and  permitted  logs  to  roll  down  and  injure  plaintiff,  the  fire,  and 
not  the  cutting  of  the  timber,  was  the  proximate  cause  of  plaintiff's 
injury.     (Chambers  v.  Everding  ft  Farrell,  521.) 

Master  and  Serrant— lajuries  to  Servant— Actions— Variance. 

17.  Under  Section  97,  L.  O.  L.,  providing  that  no  variance  between 
pleading  and  proof  shall  be  deemed  material  unless  it  has  actually 
misled  the  adverse  party  to  his  prejudice,  the  variance  being  an 
allegation  that  a  servant  was  engaged  in  filling  siphon  bottles,  and 
was  injured  by  the  explosion  of  one  of  the  bottles  then  being  filled, 
and  proof  that  the  bottle  which  exploded  had  just  been  filled  and 

§  laced  upon  a  tray  to  be  taken  away  was  not  material.     (Heiser  v. 
hasta  Water  Co.,  566.) 

Master  and  Servant— Injuries  to  Servant — Instructions— Unavoidalte 
Accident. 

18.  In  an  action  for  injuries  to  a  servant,  where  the  complaint  al- 
leged and  the  proof  tended  to  show  that  the  servant  requested  his 
employer  to  procure  him  a  mask  and  gloves,  which  the  employer 
failed  to  do,  and  that  in  working  without  them  the  servant  was  in- 
jured, and  the  instructions  clearly  excluded  any  recovery  on  account  of 
injury,  except  from  the  failure  to  furnish  a  mask  and  gloves,  and 
necessarily  excluded  anv  recovery  on  account  of  any  accident  not 
occasioned  by  such  negligence,  an  instruction  that  if  the  injury  was 
unavoidable  accident  "under  the  circumstances  of  this  case,"  or  could 
not  have  been  prevented  by  reasonable  care,  the  verdict  should  be 
for  defendant,  was  properly  refused.  (Heiser  v.  Shasta  Water  Co., 
566.) 

Master  and   Servant— lajnries   to   Servant — Assumption  of  Bisk — 
Statutory  Provision. 

19.  In  an  action  under  the  Employer's  Liability  Act  (Laws  1911, 
p.  16)  for  injury  to  a  servant,  assumption  of  risk  by  the  servant  is  not 
a  defense.     (Heiser  v.  Shasta  Water  Co.,  566.) 

Master  and  Servant — ^Injury  to  Servant— Action — Questions  for  Jury. 

20.  In  an  action  for  injury  to  a  servant,  engaged  in  filling  siphon 
bottles,  evidence  held  to  present  a  question  for  the  jury  whether  the 
use  of  gloves  and  mask  to  protect  the  servant  was  praeticaL  (Heiser 
V.  Shasta  Water  Co.,  566.) 
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MEiUSUBS  OF  DAMAOEa 

See  Agriculture,  1. 
See  Death,  1. 

MECHANICS'  IJEN8. 

Mechanics'  Liens — Bight  to  Lien — Subject  of  Charge. 

1.  In  a  suit  to  foreclose  a  mechanic's  lien,  charges  against  defend- 
ant for  telephone  and  tools,  expressage,  postage,  hose,  rent  of  lot, 
rent  of  typewriters,  fares,  ropes,  blue-prints,  stamps,  insurance,  type- 
writer supplies,  clerk  hire,  stenographers,  hat-rack,  tools,  lunches, 
of5ce  rent,  temporary  sheds,  bookkeeper,  premium  on  bonds,  a  suit  of 
clothes,  etc.,  were  not  proper,  and  should  be  disallowed.  (Stewart  v. 
Spalding,  310.) 

Mechanics'  Liena — ^Bight  to  Lien — ^Use  of  Labor  or  MateriaL 

2.  Section  7416,  L.  O.  L.,  providing  that  erery  builder,  laborer,  and 
other  person  performing  labor  upon,  or  furnishing  materials  or  trans- 
porting material  to  be  used  in  the  construction  of  a  building  shall  have 
a  lien  for  work  or  labor  done  or  transportation  or  material  furnished, 
gives  a  right  of  lien  only  for  labor  or  material  furnished  for  the 
construction  of  the  building.     (Stewiirt  y.  Spalding,  310.) 

Machanics'  Liens — Proceedings  to  Perfect — Statement. 

3.  Where  a  claim  for  a  lien  mingles  in  a  lumping  sum  lienable  and 
nonlienable  items,  the  lien  is  invalid,  though,  if  the  items  appear  on 
the  face  of  the  claim  to  be  severable,  and  some  are  lienable  and  others 
are  not,  the  lien  may  be  sustained  as  to  the  former  and  rejected  as  to 
the  latter.     (Stewart  v.  Spalding,  310.) 

Mechanics'  Lien — ^Proceedings  to  Perfect — Statement  of  Claim. 

4.  Under  Section  7420,  L.  O.  L.,  requiring  a 'lien  claimant  to  file 
with  the  county  clerk  a  claim  containing  a  true  statement  of  his  de- 
mands after  deducting  all  just  credits  and  offsets,  if  a  claimant  makes 
an  honest  mistake  as  to  the  amount  paid  or  offsets,  the  mistake  will 
not  vitiate  his  lien,  but,  where  the  mistake  is  not  made  bona  fide, 
it  vitiates  the  lien.    (Stewart  v.  Spalding,  310.) 

Mechanics'  Liens — Statement  of  Claim — "Tme  Statement.** 

5.  A  statement  of  a  claim  for  lien  in  which  lienable  and  nonlien- 
able items  are  merged  in  a  lumping  sum  is  not  a  *'true  statement," 
within  Section  7420,  L.  O.  L.,  requiring  the  claimant  to  file  a  claim 
containing  a  true  statement  of  his  demand.  (Stewart  v.  Spalding, 
310.) 

Mechanics'  Liens — Enforcement — Sofllciency  of  Evidence. 

6.  In  a  suit  to  enforce  a  mechanic's  lien,  evidence  held  to  show 
that  items  for  machinery  and  equipment,  for  postage,  telephone,  clerk 

.  hire,  a  suit  of  clothes,  and  the  like  were  not  included  in  the  elaim  in 
good  faith.    (Stewart  v.  Spalding,  310.) 

Mechanic^  Uens—Walyer— Effect  of  Contractors'  Bond. 

7.  A  contractors'  bond,  to  indemnify  the  owner  against  any  lien 
or  claim  for  which  the  owner  might  become  liable  and  which  is 
chargeable  to  the  contractors,  to  pay  all  indebtedness  incurred  by 
the  contractors  in  carrying  out  the  contract,  and  to  complete  the  con- 
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tract  free  from  mechanics'  liens,  does  not  operate  as  a  waiver  of  lien 
of  the  contractors  themselves.    (Maynard  v.  Lange,  560.) 

Mecbanics'  Liena — ^Blght  to  Ueii — ^Performance  on  Contnct, 

8.  Under  Sections  725,  726,  L.  O.  L.,  providing  that  the  evidence 
shall  correspond  with  the  substance  of  the  material  allegations  and 
each  party  shall  prove  his  own  affirmative  allegations,  where  the 
contract  alleged  in  a  suit  to  foreclose  a  contractors'  lien  provided 
for  drainage  from  exterior  moisture  and  seepage,  which  was  omitted, 
and  for  an  even  and  sufficient  drainage  to  all  floor  drains  and  traps, 
while  the  floor  as  fashioned  would  not  completely  drain  to  the  out- 
lets, the  lien  will  not  be  enforced,  but  the  contractors  will  be  re- 
mitted to  their  remedy  at  law.     (Maynard  v.  Lange,  560.) 

MOBTOAOES. 

Mortgages— Bigbtfl  of  Parttea— Becoyery  of  Principal  Obligation— As- 
sumption of  Mortgage  by  Third  Person. 

1.  The  right  of  a  creditor,  holding  a  purchase  money  mortgage,  to 
waive  his  security  and  recover  on  the  note  accompanying  it  cannot 
be  divested  by  an  agreement  between  the  debtor  and  a  third  person 
that  the  latter  will  pay  the  mortgage;  the  debtor's  remedy,  under  such 
circumstances,  being  to  sue  the  assignee  for  breach  of  the  agreement 
or  to  be  subrogated  to  rights  of  the  original  creditor.  (Walters  ▼. 
Cooper,  139.) 

Mortgages— Foreclosure — Bents  and  Profits. 

2.  Under  Section  252,  L.  O.  L.,  providing  that  the  purchaser  of 
real  property  at  an  execution  sale  from  the  date  of  the  sale  till  a 
redemption  thereof  shall  be  entitled  to  possession  unless  the  property 
be  in  possession  of  a  tenant,  and  in  such  case  shall  be  entitled  to 
the  rents  or  the  value  of  the  use  and  occupation,  and  section  248, 
authorizing  redemption  by  a  judgment  debtor  on  paying  the  amount 
of  the  purchase  money,  with  interest  at  10  per  cent  per  annum,  to*^ 
gether  with  the  amount  of  the  taxes  the  purchaser  may  have  been 
required  to  pay,  where  a  purchaser  at  a  mortgage  foreclosure  goes 
into  possession  and  the  property  is  afterward  redeemed  by  the  mort- 
gagor, the  mortgagor  is  entitled  to  the  rents  and  profits  received  by 
the  purchaser  during  possession.    (Fields  v.  Crowley^  141.) 

MonoNa 

See  Criminal  Law,  1-4. 
See  Master  and  Servant,  12. 

MUNICIPAL  COBPOBATIONS. 

Municipal  Corporations — Charter — Amendment. 

1.  Under  Article  XI,  Section  2,  of  the  Constitution,  as  amended, 
providing  that  corporations  may  be  formed  under  general  laws,  but 
shall  not  be  created  by  the  legislative  assembly  by  special  laws,  that 
the  legislative  assembly  shall  not  enact,  amend,  or  repeal  any  charter 
or  act  of  incorporation  for  any  municipality,  city,  or  town,  and  that 
the  regular  voters  of  every  city  or  town  are  granted  power  to  enact 
and  amend  their  municipal  charter  subject  to  the  constitutional  and 
criminal  laws  of  the  state,  and  Article  lY,  Section  la,  reserving  the 
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initiative  and  referendum  powers  to  the  re^pilar  voters  of  every 
municipality  as  to  munieipal  legislation,  the  legislative  assembly  can- 
not amend  the  charter  of  a  municipal  corporation  either  by  special 
or  general  act.    (Branch  v.  Albee^  Mayor,  188.) 

Municipal  (Corporations — "Municipal  OflLcer" — ^Policeman. 

2.  Policemen  of  the  City  of  Portland,  selected  and  paid  for  their 
services  by  the  city,  whose  duties  under  the  charter  are  largely  munici- 
pal and  confined  to  boundaries  of  the  city,  but  who  are  peace  officers 
and  make  arrests  for  crimes  against  the  state,  are  "municipal  officers," 
and  not  state  officers.     (Branch  v.  Albee,  Mayor,  188.) 

Municipal  Corporationa — Oliarter — ^Amendment — Oonstltutional  ProTi- 
sion. 

3.  Laws  of  1913,  page  548,  providing  for  a  police  relief,  health,  dis- 
ability, and  pension  fund  in  cities  having  more  than  50,000  inhabitants 
and  creating  a  board  of  police  and  pension  relief,  applying  only  to 
the  City  of  Portland,  and  changing  the  police  pension  plan  provided 
by  the  charter  of  that  city  adopted  by  referendum,  is  an  amendment 
of  the  city  charter  in  violation  of  Article  XI,  Section  2,  of  the  Con- 
stitution, prohibiting  the  legislative  assembly  from  amending  municipa] 
charters.    (Branch  v.  Albee,  Mayor,  188.) 

Municipal  Corporationa — ^Patks — ^Blghtg  of  Property  Owners — Estoppel. 

4.  That  plaintiffs  purchased  lots  opposite  a  park  for  the  purpose 
of  establishing  residences  thereon,  each  paying  for  his  part  of  the  real 
property  more  than  he  would  otherwise  have  given,  does  not  create 
an  estoppel  in  pais  against  the  city,  so  as  to  create  any  private  right 
in  or  to  the  park.    (Wessinger  v.  Mische,  239.) 

Municipal  Corporationa— Parks — Estoppel — Biglits  of  Property  Own- 
ers. 

5.  The  widening  of  streets  adjacent  to  a  park,  effected  by  dona- 
tions of  their  property  by  plaintiffs  but  without  any  agreement  with 
the  city,  does  not  secure  to  plaintiffs  any  private  interest  in  the  park, 
and  no  equitable  estoppel  arises  therefrom.  (Wessinger  v.  Mische, 
239.) 

Municipal  Corporations — ^Parks — ^Purpresture. 

6.  The  construction  by  a  city  in  a  park  of  a  garage  in  which  to 
keep  automobiles  and  motor  trucks  to  be  used  by  members  of  the  park 
board  and  their  employees  in  caring  for  the  public  parks  of  the  city 
would  be  a  purpresture,  unless  the  city  was  authorized  to  erect  the 
garage.    (Wessinger  v.  Mische,  239.) 

Municipal  Corporations — Parks — Bights  of  Property  Owners. 

7.  An  averment,  in  a  complaint,  that  the  plaintiffs'  real  property 
is  separated  by  a  street  from  a  public  park  states  such  a  special  inter- 
est as  to  authorize  them  to  maintain  a  suit  to  determine  whether  the 
threatened  erection  by  the  city  of  a  parage  on  the  park  would 
constitute  a  purpresture.     (Wessinger  v.  Mische,  239.) 

Municipal  Corporations — ^Building  on  Public  Park — Subject  of  Belief. 

8.  The  erection  on  a  public  park  by  a  city  of  a  garage  for  auto- 
mobiles and  motor  trucks  to  be  used  by  members  of  the  park  board 
and  their  employees  in  caring  for  the  public  parks  of  the  city  will  be 
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restrained  in  equity  at  suit  of  the  owners  of  residence  lots  fteroes  thm 
street  from  the  park.    (Wessinger  v.  Misehe,  239.) 

Municipal  Corporatioiifl — ^Parks^-Charter  ProYlsioiia. 

9.  Portland  Citj  Charter  (Sp.  Laws  1903,  p.  3),  deelaring  that  the 
city  may  lease,  sell,  or  dispose  of  parks  for  the  benefit  of  the  city, 
does  not  authorize  the  ereetion  of  a  garage  on  the  park  for  auto- 
mobiles and  motor  trucks  for  park  officers  and  employees;  the  rule 
"ejtmdem  generic*  being  applicable  in  construing  the  general  word 
"dispose/'  following  the  words  of  specific  meaning.  (Wessinger  t. 
Mische,  239.) 

Iffnoicipal  Oorporatloiia — Bewezs— Bight  to  Oonstruct 

10.  A  city  has  no  right,  without  legislative  authority,  to  east  its 
sewage  into  a  stream,  so  as  to  pollute  it  to  the  injury  of  lower  riparian 
proprietors,  unless  it  has  first  condemned  the  interests  injuriously 
affected.    (Smith  y.  Silverton,  379.) 

Municipal  Coxporationfl — Sewen— Bigbt  to  Maintain. 

11.  The  right  granted  to  a  city  by  its  charter  to  construct  sewera 
does  not  giye  implied  authority  to  pollute  a  stream.  (Smith  y.  Silyer- 
ton,  379.) 

ICnnlcipal  Corporations — Beweni — Biglit  to  Maintain — ^Injunction. 

12.  In  the  absence  of  eyidence  as  to  the  use  of  the  water  of  a 
stream  for  domestic  purposes  or  for  stock  or  the  probability  of  such 
use,  the  state  board  of  health  cannot  enjoin  a  city  from  casting  its 
sewage  and  drainage  into  the  stream.     (Smith  y.  SUyerton,  379.) 

Municipal  Corporations — ^Public  ImproYements — ^Assessments. 

13.  Under  Portland  City  Charter,  Section  375,  providing  that  the 
improvement  of  each  street  or  part  thereof  shall  be  made  under  a 
separate  proceeding,  the  fact  that  along  a  portion  of  the  street  to  be 
improved,  where  before  the  improvement  in  question  there  was  a 
wooden  bridge  between  portions  previo&sly  improved  by  graveling,  it 
was  necessary  to  make  a  fill  did  not  invalidate  an  assessment,  where 
the  entire  improvement,  including  the  part  filled,  was  continuous. 
(Reiff  V.  Portland,  421.) 

Municipal  Corporations — Public  Improyements — ^Beassassmenti. 

14.  Portland  City  Charter,  Section  400  (Sp.  Laws  1903,  p.  161),  pro- 
viding that,  when  an  assessment  for  a  street  improvement  shall  be  set 
aside  or  the  council  shall  be  in  doubt  as  to  its  validity,  the  council 
may  make  a  reassessment  based  on  the  special  benefits  to  the  re- 
spective parcels  assessed,  is  valid  and  constitutional,  and  an  assess- 
ment in  compliance  therewith  is  valid.     (Beiff  v.  Portland,  421.) 

Municipal  Corporations-^Public  Improyements— Baassessmtnt. 

15.  To  sustain  a  reassessment  for  a  street  improvement  under  Port' 
land  City  Charter,  Section  400,  there  must  have  been  an  actual  attempt 
by  the  council,  in  good  faith,  to  make  an  improvement  and  assess  the 
cost  in  proportion  to  benefit,  the  proceeding  must  have  failed  because 
of  omission  to  comply  with  some  of  the  provisions  of  the  charter  re- 
lating to  such  assessments,  and  the  improvement  must  have  been 
made  in  substantial  accord  with  the  original  contract,  and  the  pro* 
eeedings  authorizing  it.    (Beiff  v.  Portland,  421.) 
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Municipal  Corporations — ^Public  ImproYementa — ^Beaasessmenti. 

16.  No  notice  need  be  given  abutting  owners  of  intention  to  pass  a 
resolution  for  reassessment  for  a  street  improvement,  and  the  resolu- 
tion need  not  contain  a  finding  that  the  original  contract  for  the  im- 
provement had  been  substantially  complied  with.  (Beiff  v.  Portland, 
421.) 

Municipal  Corporations — ^Public  Improyementa— Beasaeaamont. 

17.  After  a  resolution  for  a  reassessment  for  a  street  improvement 
has  been  passed  by  the  Portland  city  council,  notice  thereof  must  be 
given  to  the  property  owners,  and  they  must  have  an  opportunity  to 
appear  and  object  to  the  assessment.     (Beiff  v.  Portland,  421.) 

Municipal  Coxporatlona — ^Public  ImproTementa — ^Beaaaeaament. 

18.  On  a  proceeding  for  reassessment  for  a  street  improvement, 
where  the  city  gave  due  notice  of  the  preliminary  assessment  and  of 
the  time  when  objections  could  be  made,  and  property  owners,  by  their 
attorney,  filed  with  the  auditor  their  written  objections,  and  the 
council,  after  referring  them  to  the  city  attorney  and  a  committee, 
overruled  them,  the  notice  was  sufficient,  and  the  proceedings  thereon 
regular.     (Beiff  v.  Portland,  421.) 

Monidpal  Coriforatlona — ^Public  Improyementa — Beaiaeaament, 

19.  In  assessing  or  reassessing  for  a  street  improvement,  it  la  the 
duty  of  the  officer  in  good  faith  to  estimate  the  amount  each  parcel 
will  be  specially  benefited,  and  in  no  case  to  assess  a  parcel  an  amount 
in  excess  of  such  benefit,  and  he  must  not  impose  on  a  parcel  the  coat 
of  the  improvement  in  front  of  it,  unless  the  property  will  be  benefited 
to  that  extent.    (Beiff  v.  Portland,  421.) 

Municipal  Corporations — ^Public  ImpFoyementa— Treapaaa  on  Abutting 
Property. 

20.  In  improving  a  street,  a  city  has  no  right  to  pile  earth  and 
other  material  upon  abutting  owners'  lands  without  their  consent,  and 
such  action  may  be  restrained  by  injunction,  or  the  owners  may  main- 
tain an  action  for  damages,  or  have  the  material  removed  aa  a 
nuisance,  if  it  is  a  nuisance,  as  authorized  by  Section  341,  L.  0.  L. 
(Beiff  V.  Portland,  421.) 

Municipal  Corporations— Public  Improyementa — ^Assessment. 

21.  That,  in  improving  a  street,  a  city  put  filling  material  on  the 
lands  of  abutting  owners,  does  not  affect  the  validity  of  the  aaaesa* 
ment  for  the  improvement.     (Beiff  v.  Portland,  421.) 

Municipal  Corporatlona — ^Assessment — ^Beylew — ^Nature  of  Bemedjr — 
Existence  of  Other  Remedy. 

22.  The  right  to  appeal  from  the  decision  of  the  city  council  in 
levying  an  assessment  for  a  atreet  improvement  to  the  Circuit  Court 
and  have  the  amount  properly  assessable  determined  by  a  jury  is  an 
ample  remedy  to  property  owners  without  resorting  to  certiorari^ 
(Beiff  ▼.  Portland,  421.) 

Municipal  Corporatlona  —  PuUle  Improyementa  —  Assessments  —  Pro- 
ceedings. 

23.  Objections  to  the  reassessment  of  the  cost  of  a  street  improve- 
ment that  it  was  not  made  as  provided  by  law,  but  should  have  beeu 
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made  in  accordance  with  special  benefits,  that  the  cost  of  improve- 
ment in  front  of  each  lot  was  assessed  thereto  contrary  to  the  charter, 
that  the  assessment  includes  the  repair  of  separate  parts  of  a  street 
in  one  proceeding,  and  that  the  base  and  support  of  the  fill  for  part  of 
the  street  were  extended  onto  adjacent  property  without  right,  and 
the  cost  thereof  charged  as  part  of  the  expense  of  the  improvement, 
relate  to  questions  of  law  which  need  no  special  finding  of  fact  by 
council.    (Reiff  v.  Portland,  421.) 

Municipal '  CorporatioiLi— Public  Improvements — ABsenments— Objec- 
tions. 

24.  An  objection  by  a  property  owner  to  matters  affecting  only  the 
payment  of  her  assessment  for  an  improvement,  and  not  the  regu- 
larity of  the  proceedings,  cannot  be  reviewed  on  certiorari  brought  by 
other  property  owners.    (Reiff  v.  Portland,  421.) 

Municipal  Corporations  —  Public  Improyements  —  Assessments  —  Be- 
vlew — OertiorarL 

25.  Objections  that  the  assessment  for  a  street  improvement  is  void 
because  part  of  the  improvement  is  made  by  extending  the  incline  of 
the  fill  beyond  the  line  of  the  street  upon  private  property  without 
purchase  or  condemnation,  and  that  the  abutting  costs  are  assessed 
to  the  separate  lots,  instead  of  according  to  the  special  benefits  derived 
by  each  lot  being  shown  by  the  record,  are  reviewable  by  writ  of 
certiorari.     (Reiff  v.  Portland,  421.) 

Municipal  Corporations — ^Public  Improvements — ^Beview — Certiorail 

26.  Where  the  record  shows  that  the  charter  method  has  been 
followed  in  making  an  assessment  for  a  street  improvement,  error  in 
judgment  of  the  facts  or  in  the  computation  producing  the  result, 
cannot  be  reviewed  by  writ  of  certiorari,  but  only  by  appeal.  (Reiff  v. 
Portland,  421.) 

Municipal  Corporations — ^Public  Improvements — Assessments— Review. 

27.  Where  a  proceeding  was  commenced  in  1903  for  a  street  im- 
provement and  no  remonstrance  was  filed,  and  in  1908  the  assessment 
of  benefits  was  reviewed  in  the  Circuit  Court,  the  manner  of  making 
the  assessment  and  the  sufficiency  of  it  only  being  questioned,  and  the 
proceedings  were  reversed  and  the  cause  remanded  for  a  reltssessment, 
a  motion  in  the  Circuit  Court  for  an  order  requiring  the  auditor  to 
add  to  the  return  to  a  writ  of  review  the  proceedings  for  thtf  reassess- 
ment the  proceedings  relating  to  the  initiation  of  the  improvement, 
was  properly  denied,  the  irregularities  or  defects  in  prior  proceedings 
not  reviewed  being  waived  by  the  adjudication  setting  aside  the  first 
assessment.    (Reiff  v.  Portland,  421.) 

Municipal  Oorpontions— Public  Improvements— A  ssessments— Review. 

28.  Since  the  owners  of  property  abutting  on  a  street  improve- 
ment are  interested  in  the  extension  of  a  fill  upon  private  property 
only  to  the  extent  of  the  increased  cost  of  the  improvement  in  excess 
of  what  it  would  have  cost  if  held  by  a  retaining  wall,  which  is  a 
question  of  fact,  the  remedy  is  by  appeal  and  not  by  writ  of  eertiorari, 
(Reiff  V.  Portland,  421.) 

Municipal  Corporations — Public  Improvements — ^Assessments — ^Review. 

29.  Where  the  preliminary  assessment  by  the  city  auditor  and  the 
ordinance  levying  an  assessment  both  state  that  it  is  made  aceordiii( 
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to  the  Bpeoial  benefits  to  the  property  assessed,  the  objection  that  the 
cost  of  the  improvement  abutting  each  lot  is  assessed  to  the  lot,  in- 
stead of  according  to  benefits,  cannot  be  raised  by  certiorari,  being  a 
question  of  fact.    (Reiff  v.  Portland,  421.) 

Municipal  Coxporations — ^Enactment  of  Charter — Initiative  and  Bef er- 
endnm. 

30.  Article  XI,  Section  2  of  the  Constitution,  granting  to  the  legal 
voters  of  every  city  and  town  power  to  enact  and  amend  their  charters, 
subject  to  the  Constitution  and  criminal  laws  of  the  state,  and  Article 
IV,  Section  la,  reserving  to  the  legal  voters  of  every  municipality  the 
initiative  and  referendum  powers  as  to  local,  special,  and  municipal 
legislation,  to  be  exercised  according  to  general  laws,  except  that 
cities  and  towns  may  provide  the  manner  of  exercising  these  powers 
as  to  municipal  legislation,  having  been  adopted  at  the  same  time, 
are  to  be  construed  together.    (Duncan  v.  Dryer,  Mayor,  548.) 

Mnnicipal  CorporationB — Enactment  of  Charter — ^Initiative  and  Refer- 
endum. 

31.  Under  Article  lY,  Section  la  of  the  Constitution,  authorizing 
cities  and  towns  to  provide  for  the  manner  of  exercising  the  initiative 
and  referendum  as  to  municipal  legislation,  they  have  power  to  pro- 
vide the  manner  of  enacting  new  charters.  (Duncan  v.  Dryer,  Mayor, 
548.) 

Mnnicipal  Corporations — ^Enactment  of  Charter— Initiative  and  Bef  er- 
endnm. 

32.  An  ordinance  which  shows  by  its  title  and  emergency  clause  an 
Intention  to  provide  the  mode  of  exercising  the  initiative  and  refer- 
endum in  enacting  a  new  charter,  though  the  body  of  the  ordinance 
provides  only  for  charter  amendments,  is  sufficient  to  authorize  the 
enactment  of  a  new  charter,  especially  since  Laws  of  1907,  page  398, 
under  which  the  proceedings  would  be  had  in  absence  of  the  ordi- 
nance, itself  fails  to  provide  for  adoption  of  a  charter  as  distinguished 
from  an  amendment  to  the  charter.    (Duncan  v.  Dryer,  Mayor,  548.) 

Municipal  Corporations — Ordinances — Constmctlon. 

33.  The  rules  for  construing  statutes  usually  apply  to  the  con- 
struction of  city  ordinances.     (Duncan  v.  Dryer,  Mayor,  548.) 

NEGLiaENCE. 

Negligence— Elements — Care  of  Property— Places  Attractive  to  Chil- 
dren. 

1.  The  owner  of  a  mill-race  is  not  liable  for  the  death  of  a  child 
who,  trespassing  upon  premises  and  playing  upon  the  banks  of  the 
mill-race,  fell  in  and  was  drowned,  though  it  was  sometimes  resorted  to 
by  children  for  amusement  and  was  not  protected  by  fence  or  guard. 
(Biggie  V.  Lens,  125.) 

Nes^gence — Contxibntory  KegUgence — Comparative  Negligence. 

2.  Under  Employers'  Liability  Act  (Laws  1911,  p.  18),  Section  C, 
providing  that  contributory  negligence  of  the  person  injured  shall  not 
be  a  defense  but  may  be  taken  into  account  by  the  jury  in  fixing  the 
damages,  where  the  party  injured  was  not  exercising  ordinary  care, 
a  part  oi  the  loss  must  be  borne  by  him,  and  the  remainder  is  re- 
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eoverable  from  the  'defendant  on  the  basis  of  the  eomparatiye  fault 
of  each;  the  doctrine  of  comparative  negligence  that  the  person  in- 
jured is  entitled  to  recover  only  when  his  negligence  is  ^ight  and 
that  of  defendant  gross  in  comparison  not  being  applicable.  (Filkins 
▼.  Portland  Lumber  Co.,  249.) 

Negligence — ^ElementB — "Actionable  Negligence.** 

3.  To  give  a  cause  of  action  for  negligence,  there  must  be  a  legal 
duty  to  use  care,  a  breach  of  the  duty,  and  damage  to  the  plaintiif, 
and  the  damage  must  be  the  effect  of  the  breach  of  legal  duty.  (Cham- 
bers V.  Everding  &  Farrell,  521.) 

NEW  TBIALu 

Onntlng  a  New  Trial  on  Condition,  an  Order  Befusing  to  Set  laid 
Order  Aaide,  is  not  Appealable. 

See  Appeal  and  Error,  18. 

NONSUIT. 

See  Criminal  Law,  3. 

See  Master  and  Servant,  12. 

NOTICE. 

See  Appeal  and  Error,  5. 

Bee  Railroads,  5. 

See  Vendor  and  Purchaser,  3. 

NXnSANCE. 

Nuisance — Public  Nuisance — ^Elements. 

1.  The  attempt  to  make  several  a  part  of  all  of  that  which  ought 
to  be  common  to  many  may  constitute  a  nuisance,  depending  on  the 
facts  of  each  particular  case.     (Wessinger  v.  Misehe,  239.) 

Nuisance — Public  Nuisance— Injunction— Belief-— Purprestnre. 

2.  A  court  of  equity  may  enjoin  a  purpresture,  not  only  when  it 
becomes  a  public  nuisance,  but  also  where  a  private  party  has  sus- 
tained or  will  sustain  a  special  injury  by  the  threatened  creation  or 
maintenance  of  the  purpresture.    (Wessinger  v.  Mische,  239.) 

Nuisance — ^Public  Nuisance— Bight  to  Enjoin. 

3.  The  right  of  the  state  to  enjoin  a  nuisance  may  be  delegated  to 
and  exercised  by  a  city  or  other  power  specially  named  for  that  pur- 
pose.   (Smith  V.  Silverton,  379.) 

Nuisance— Public  Nuisance — ^Bight  to  Enjoin. 

4.  Under  Section  4693,  L.  O.  L.,  providing  that  in  cities,  districts 
and  places  having  no  local  board  of  health,  or  where  the  sanitary  laws 
or  regulations  are  inoperative,  the  state  board  of  health  may  order 
nuisances  to  be  abated  and  removed,  and  providing  a  criminal  penalty 
for  violation  of  such  orders,  the  board  of  health  may  in  a  proper  case 
have  a  nuisance  enjoined,  but  only  on  satisfactory  evidence  that  the 
act  in  question  creates  a  public  nuisance,  or,  if  the  danger  is  only 
apprehended,  that  it  is  real  and  imminent.    (Smith  v.  Silverton,  379.) 
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Caffting  Sewage  Into  a  Stream. 
See  Eminent  Domain,  3. 

OFFIOEBSi 

See  Bailroads,  1,  2. 

OPINION  EVIDENO& 

See  Eridence,  1,  8,  9. 

OBOINANCEa 

See  Municipal  Corporations. 

OBEGON  OASES. 

Applied,  Approved,  Oited,  Diatingnished,  Followed  and  OTermled  in 
This  Volune. 

See  Table  in  Front  of  This  Volume. 

OBEGON  CONSTITUTION. 

Cited  and  Oonatmed  in  Thla  Volnme. 
See  Table  in  Front  of  This  Volume. 

OREGON  STATUTES. 

See  Table  in  Front  of  This  Volume. 

FASwLflii 

See  Municipal  Corporations,  5-9. 

PARTIES. 

Parties— Defendanta— Joinder— Action  for  Rent. 

1.  An  action  for  rent  cannot  be  maintained  against  one  who  signs 
an  instrument  agreeing  to  pay  rent,  if  the  lessees  fail  to  pay,  jointly 
with  the  lessees,  if  the  sufficiency  of  the  complaint  is  properly  chal- 
lenged on  the  ground  of  misjoinder  of  parties.   (Wolf  ▼.  Eppenstein,  1.) 

Parties — ^^ef ect  of  Parties" — ^Demurrer. 

2.  A  "defect  of  parties"  plaintiff  or  defendant,  specified  in  Section 
68,  L.  O.  L.,  subdivision  4,  as  a  ground  for  demurrer  to  the  complaint, 
means  that  the  presence  of  other  parties  is  necessary  to  a  complete 
determination  of  the  cause,  and  a  demurrer  on  that  ground  must  show 
that  the  parties  are  too  few,  and  name  those  who  should  be  brought 
in.    (Wolf  ▼.  Eppenstein,  1.) 

Parties— MUiJoinder  of  Parties— Waiver  of  Objection. 

3.  Under  Section  68,  L.  O.  L.,  subdivisions  4,  5,  providing  that  de- 
fendant may  demur  to  a  complaint  when  it  appears  on  its  face  that 
there  is  a  defect  of  parties  plaintiff  or  defendant,  or  that  several 
causes  of  action  have  been  improperly  united,  Section  71  providing 
that,  when  any  of  the  matters  enumerated  do  not  thus  appear,  the 
objection  may  be  taken  by  answer,  and  Section  72  providing  that  if 

71  Or.— Aa 
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no  objection  be  taken^  either  by  demurrer  or  answer,  defendant  Bball 
be  deemed  to  have  waived  the  same,  except  the  objection  to  the  jnris- 
diction  of  the  court,  or  that  the  complaint  does  not  state  facta  consti- 
tuting a  cause  of  action,  unless  the  objection  of  misjoinder  of  parties 
is  taken  either  by  demurrer  or  answer,  the  defect  is  waived.  (Wolf  t. 
Eppenstein,  1.) 

PEBSONAL  INJUBIE& 

See  Carriers,  2-4. 

See  Commerce,  1. 

See  Damages,  3,  4. 

See  Master  and  Servant,  1-(J,  11-2Q. 

See  Railroads,  3-6. 

PLEADIKa. 

Pleading — Oonclnsivenesa  on  Party  Pleading. 

1.  In  a  suit  by  a  corporation  against  former  stockholders,  where 
the  complaint  alleges  that  the  board  of  directors  authorized  the 
transfer  of  certain  property  to  the  defendants,  evidence  on  behalf  of 
plaintiif  that  the  transfer  was  not  so  authorized  is  irrelevant.  (Grants 
Pass  Hardware  Co.  v.  Calvert,  103.) 

Pleading — ^Demurrer — ^Admissions. 

2.  On  demurrer  to  the  complaint,  the  material  allegations  of  that 
pleading  are  deemed  admitted.    (Fields  v.  Crowley,  141.) 

Pleading — ^Defects  and  Objections— Effect. 

3.  Where  no  motion  is  made  to  strike  out  irrelevant  matter  in  a 
pleading,  it  should  be  disregarded  at  the  triaL  (Graham  y.  Coos  Bay 
R.  &  N.  Co.,  393.) 

Pleading— Answer— Denial — Effect. 

4.  A  denial  of  an  immaterial  allegation  raises  no  issue,  does  not 
preclude  the  person  making  the  denial  from  insisting  at  the  trial  that 
the  allegation  denied  is  immaterial,  nor  prevent  the  trial  court  from 
excluding  evidence  in  support  thereof.  (Graham  y.  Coos  Bay  B.  &  N. 
Co.,  393.) 

Pleading — Form  of  Allegations-Directness. 

5.  A  complaint,  alleging  that  the  defendant  so  carelessly  eondncted 
the  running  of  its  cars,  and  by  reason  of  such  carelessness  and  un- 
skillful running  of  the  cars  and  train  and  by  reason  of  the  unsafe  con- 
dition of  the  track,  one  of  the  rails  broke,  causing  an  injury  to  the 
plaintiff,  a  passenger,  is  objectionable  for  failure  to  allege  directly  the 
condition  of  the  track,  instead  of  by  recital.  (Graham  y.  Corvallis  ft 
E.  B.  Co.,  477.) 

Pleading — Objections  and  Walyer — ^Filing  Answer. 

6.  In  an  action  for  injuries  to  a  passenger,  where  the  complaint 
alleges  that  by  reason  of  the  defective  condition  of  the  track  a  rail 
broke,  an  objection  because  of  the  averment  of  facts  by  recital,  in- 
stead of  by  direct  allegation,  is  waived  by  filing  an  answer  denying 
the  facts  as  stated.     (Graham  y.  Corvallis  ft  £.  B^  Co.,  477.) 
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Pleading— Answer — Sufficiency  of  DeniaL 

7.  A  denial  in  the  answer  of  specific  paragraphs  of  the  complaint 
by  number  is  sufficient;  no  special  form  of  expression  being  necessary 
BO  long  as  the  matter  denied  is  definite  and  certain.  (Miller  v.  Cun- 
ningham, 518.) 

Pleading— Demurrer — Pleading  Good  in  Part. 

8.  Where  an  answer  by  denial  puts  in  issue  matters  necessary  for 
plaintiff  to  prove  to  entitle  him  to  recover,  and  pleads  further  matter 
as- a  separate  defense,  a  demurrer  to  the  answer  as  a  whole  should  be 
overruled.    (Miller  v.  Cunningham,  518.) 

See  Appeal  and  Error,  8,  9* 

See  Carriers,  4. 

See  Equity,  1,  2. 

See  Fraud,  1. 

See  Interpleader,  1,  2. 

See  Master  and  Servant,  5. 

See  Quieting  Title,  4,  5. 

See  Beplevin,  1-4. 

See  Weights  and  Measures,  L 

POLICE  POWES. 

See  Constitutional  Law,  4,  9. 
See  Corporations,  8. 

PORTLAND,  OHABTEB  OF 

Branch  v.  Albee,  Mayor,  188. 
Wessinger  v.  Misehe,  239. 

PBESXJICPTIONS. 

See  Constitutional  Law,  6. 
See  Evidence,  6. 

PBOZIMATB  CAUSE. 

See  Master  and  Servant,  16. 

PX7BLI0  IMPBOVEBflENTa. 

See  Eminent  Domain,  4. 

See  Municipal  Corporations,  13-29. 

PUBPBESTUBB^ 

See  Municipal  Corporations,  6. 
See  Nuisance,  2. 

QUESTION  FOB  JUBT. 

See  Appeal  and  Error,  1,  7. 

See  Damages,  3. 

See  Master  and  Servant,  20. 
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See  Railroads,  1. 

See  Work  and  Labor,  1. 

QUESTIONS  OF  LAW. 

Exror  to  Snlxiilt  Qnestloxui  of  Iaw. 
See  Trial,  6. 

QUIETING  TITLE. 

QnietUif  TiUe— Bight  to  Belief— Ponesslon  of  Plaintiff. 

1.  In  a  suit  to  determine  adverse  claims,  where  the  plaintifTs  alle- 
gation of  ownership  in  fee  simple  is  not  denied,  but  defendant  denies 
plaintiff's  possession  and  asserts  his  own  possession,  if  plaintiff  was 
in  possession  at  the  commencement  of  the  suit,  she  is  entitled  to  a 
decree,  but  not  otherwise.     (Stanley  v.  Topping,  590.) 

Quieting  Title — Erldence — ^Wel^t  and  Snfflciency. 

2.  In  a  suit  to  determine  adverse  claims,  evidence  held  to  show 
that  the  tenant  of  defendant  had  yielded  possession  to  the  guardian 
of  plaintiff,  who  took  possession  thereof  for  his  ward,  and  then  put 
the  tenant  in  possession  as  keeper  of  the  property  for  plaintiff. 
(Stanley  v.  Topping,  690.) 

Quieting  Title— Bight  to  BeUef— PoMesslon  of  Plaintiff. 

3.  Acts  of  the  defendant  in  a  suit  to  determine  adverse  claims, 
several  months  after  commencement  of  the  suit,  as  to  the  possesasion 
of  the  property  are  immaterial.     (Stanley  v.  Topping,  590.) 

Quieting  Title — Pleadlng^Bi^t  to  PoBsession. 

4.  Under  Section  725,  L.  O.  L.,  providing  that  evidence  must  cor- 
respond with  the  material  allegations  of  the  pleadings  and  be  rele- 
vant to  the  questions  in  dispute,  where  defendant  in  a  suit  to  deter- 
mine adverse  claims  does  not  deny  plaintiff's  allegation  of  ownership 
in  fee  simple,  nor  make  any  showing  as  to  the  right  to  possession, 
such  right  is  in  the  plaintiff.     (Stanley  v.  Topping,  590.) 

Quieting  Title— Pleading— Eanltable  EstoppeL 

5.  In  a  suit  to  determine  adverse  claims,  where  defendant  does 
not  deny  plaintiff's  allegation  of  ownership  in  fee  simple,  he  cannot 
claim  that  plaintiff,  in  procuring  possession  from  defendant's  tenant 
by  threat  oi  suit  before  commencement  of  the  suit  at  bar,  comes  into 
court  with  unclean  hands.     (Stanley  v.  Topping,  590.) 

BAILEOADS. 

BailroadB — Officers — ^Actions  for  Oompensation — Question  for  Jury. 

1.  In  an  action  for  plaintiff's  salary  as  manager  of  defendant  rail- 
road, evidence  held  insufficient  to  require  direction  of  a  verdict  for 
plaintiff.     (Graham  v.  Coos  Bay  R.  &  N.  Co.,  393.) 

Ballroads — Officers — Actions  for  Compensation — Borden  of  Proof. 

2.  In  an  action  for  plaintiff's  salary  as  manager  of  defendant  rail- 
road, based  on  an  alleged  resolution  of  the  board  of  directors  which 
did  not  appear  on  the  records  of  the  corporation,  the  burden  is  on 
plaintiff  to  overcome  the  presumption  that  the  secretary  of  the  cor- 
poration peiformed  the  duty  imposed  by  Section  6691,  L.  O.  Lb,  of 
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entering  in  the  record  the  proceedings  of  the  directors.     (Graham  t. 
Coos  Bay  R.  &  N.  Co.,  393.) 

BallroadB — Operation— iBjniiei  to  Ponons  on  Track— LIcenaeM  or 
Trespasson. 

3.  Where  many  people,  in  a  thickly  settled  community,  have  been 
Accustomed  every  day  for  several  years  to  use  a  railroad  bridge  as  a 
foot  passageway,  with  the  knowledge  and  acquiescence  of  the  railroad 
company  and  its  employees,  persons  using  such  bridge  in  accordance 
with  the  usage  are  not  trespassers,  but  are  licensees,  and  the  railroad 
company  is  bound  to  use  reasonable  care  in  the  management  and  run- 
ning of  its  trains  to  protect  them  from  injury.  (Doyle  v.  Portland 
Ry.  L.  &  P.  Co.,  576.) 

Railroads — Operatioii — ^Injiirlef  to  Panoni  on  Track — ^Lookout. 

4.  While  a  railway  owes  no  duty  to  keep  a  lookout  for  ordinary 
trespassers,  it  is  bound  to  keep  a  lookout  for  persons  on  the  track 
^ith  the  license  or  invitation  of  the  company,  express  or  implied,  and 
to  exercise  ordinary  care  to  discover  them,  no  less  than  to  avoid  in- 
juring them  after  discovering  them.  (Doyle  v.  Portland  Ry.  L.  Sd  P. 
Co.,  576.) 

Bailroads — Operatton— IbJiuIm  to  Persons  on  Track— Effect  of  No- 
tice. 

5.  If,  after  the  posting  of  a  notice  forbidding  trespassing  on  a 
railroad  bridge,  the  people  continue  to  use  it  as  a  footway  with  the 
knowledge  of  the  railroad  and  without  its  making  any  objection,  a 
jury  may  properly  find  that  the  company  acquiesced  in  such  use,  not- 
withstanding the  notice.     (Doyle  v.  Portland  Ry.  L.  &  P.  Co.,  576.) 

Bailroads — Operation — Injuries  to  Persons  on  Track  —  Actions  —  In- 
struction. 

6.  Where  there  is  evidence  that  a  railroad  acquiesced  in  the  use 
of  a  bridge  as  a  footway  by  the  public,  an  instruction  requiring  of 
the  railroad  only  the  lowest  degree  of  care  for  the  protection  of  a 
person  on  the  bridge  was  error.  (Doyle  v.  Portland  Ry.  L.  &  P.  Co., 
576.) 

See  Commerce,  1,  2. 

BB0OBB8. 

See  Appeal  and  Error,  3,  17. 
See  Justices  of  the  Peace,  1,  2. 


See  Appeal  and  Error,  15. 

BENT. 

See  Landlord  and  Tenant,  2,  3. 
See  Mortgages,  2. 


XeplOTin — ^Pleading— Answer. 

1.    In  replevin  for  bar  fixtures  and  other  property  in  a  saloon  of 
which  plaintiff  had  been  placed  In  possession  under  a  contract  reserv- 
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ing  title  in  defendant  till  the  priee  was  fnllj  paid,  and  further  pro- 
viding that,  if  plaintiff  made  default  under  the  contract,  his  tights 
should  cease  and  all  sums  paid  to  the  defendant  should  become  the 
defendant's  property,  and  defendant  might  take  possession,  an  answer 
alleging  that  plaintiff  failed  to  perform  his  agreement,  in  that  he 
neglected  to  devote  his  whole  time  to  the  business,  and  failed  to  con- 
duct it  in  a  satisfactory  manner,  that  he  failed  to  account  for  money 
received  from  sales,  or  to  apply  the  money  as  provided  in  the  contract, 
and  that  defendant  took  possession,  the  plaintiff  acknowledging  his 
default,  and  voluntarily  surrendering  possession,  states  a  complete 
defense  and  is  not  demurrable.  (Heckela  t.  Coos  Bay  Liquor  Co., 
.149.) 

Beplevin — Pleading — Issues  and  Proof. 

2.  Where  plaintiff  in  replevin  alleges  that  defendant  was  in  pos- 
session of  the  goods  at  the  commencement  of  the  action,  and  the 
answer  denies  all  the  complaint  not  thereinafter  admitted,  and  admits 
that  the  defendant  took  possession,  but  alleges  that  before  the  com- 
mencement of  the  action  he  delivered  the  goods  to  a  third  party 
on  a  conditional  sale,  plaintiff  is  not  entitled  to  judgment  without 
proof  of  defendant's  possession.  (Heckela  v.  Coos  Bay  Liquor  Co., 
149.) 

Eeplevin — ^Evidence — ^Belevancy— -Beputed  Ownership. 

3.  In  replevin,  where  the  character  of  plaintiff's  rights  to  the  prop- 
erty are  set  out  m  the  pleadings  and  undisputed,  evidence  of  reput^ 
ownership  of  the  property  is  properly  excluded.  (Heckela  v.  Coos 
Bay  Liquor  Co.,  149.) 

Bepleivin— Pleading--Oomplalnt. 

4.  The  failure  of  a  complaint  to  recover  personal  property  to 
allege  that  the  property  was  in  the  county  when  the  action  was 
commenced  cannot  be  reached  by  general  demurrer.  (Ward  v.  Hamlin, 
248.) 

RESCISSION. 
See  Vendor  and  Purchaser,  1. 

BBVIEW. 

See  Appeal  and  Error,  1,  3,  4,  6-10,  16,  !& 

See  Certiorari,  1. 

See  Criminal  Law,  20. 

See  Municipal  Corporations,  22,  25-29. 

BBVOCATION. 

See  Sales,  1. 


BULBS  OF  THE  SUPBEME  OOUBT. 
See  Table  in  Front  of  This  Yolnme. 


Bales — Offer — ^Bevocation. 

1.    Where  one  had  ordered  advertising  matter,  a  letter  stating  that 
he  could  not  arrange  with  the  home  paper  for  satisfactory  advertis- 


Indbx.  663 

ing  spaee  within  reasonable  terms,  and  asking  not  to  forward  the 
material  ordered  till  he  felt  in  a  better  condition  to  handle  it,  did 
not  constitute  a  sufficient  revocation  of  the  order,  even  if  he  had  a 
right  to  rescind.     (Outcault  Advertising  Co.  v.  Buell,  52.) 

Sales — ^Actions  for  Price — InBtnictionB. 

2.  Where  a  contract  to  supply  hops  required  that  thej  be  of  first 
quality,  of  sound  condition,  good  and  even  color,  fully  matured,  prop- 
erly dried  and  cured,  and  free  from  vermin  damage,  the  court  should 
have  instructed  that  if  the  hops  were  affected  by  vermin  damage,  not 
of  good  or  even  color,  fully  matured,  cleanly  picked,  properly  dried 
or  cured,  to  the  extent  that  defendants  could  not  furnish  the  required 
amount  free  from  such  defects,  then  the  hops  were  not  of  the  quality 
described  in  the  contract.     (Natter  t.  Edmunson,  604.) 

SESSION  IiAWS  OF  OBE(K)N. 

Bee  Table  in  Front  of  This  Volume. 

« 

SEWAQE. 

See  Eminent  Domain,  3. 

See  Municipal  Corporations,  10-12. 

STATES. 

States — ^Debts — Oonstltational  Lbnitations. 

1.  Laws  of  1913,  page  701,  authorizing  the  state  to  pay  interest  on 
bonds  to  be  issued  by  a  county  for  the  erection  of  a  bridge  on  the 
boundary  between  Oregon  and  another  state,  the  bridge  to  be  owned 
by,  and  a  portion  of  the  tolls  collected  to  be  paid  to,  the  state,  does 
not  violate  Article  XI,  Section  8  of  the  Constitution,  providing  that 
the  state  shall  never  assume  the  debts  of  any  county  unless  created 
to  repel  invasion,  suppress  insurrection,  or  defend  the  state  in  war. 
(Stoppenback  ▼.  Multnomah  County,  493.) 

STATUTES. 

Statutes — Snfflciency  of  Provisions — Certainty  and  Deflniteness. 

1.  Section  6391,  L.  O.  L.,  prescribing  the  qualifications  of  voters  at 
any  district  road  meeting,  is  not  void  for  failure  to  provide  means  to 
determine  who  were  qualified  to  vote  or  to  fix  authority  in  anyone  to 
determine  the  qualifications  of  voters,  in  view  of  the  provision  that  in 
all  other  respects  the  laws  governing  school  district  meetings  shall 
control  elections  of  road  district  meetings,  and  Section  4089,  L.  O.  L., 
providing  for  the  election  of  a  chairman  and  secretary  of  a  school 
meeting  and  procedure  relating  to  challenges  of  voters,  and  Section 
6385  requiring  district  road  meetings  to  be  conducted  in  an  orderly 
manner  and  to  be  governed  by  Roberts'  Rules  of  Order.  (Oregon- 
Wisconsin  Timber  Co.  v.  Coos  County,  462.) 

Statutes — ^Local  or  Special  Laws — Constitutional  Provisions. 

2.  Article  IV,  Section  23,  Subdivision  7  of  the  Constitution,  pro- 
hibiting special  and  local  laws  for  laying,  working,  and  opening  high- 
ways, is  impliedly  repealed  by  Arti'^le  XI,  Section  7  of  the  Constitution, 
as  amended  by  Laws  of  1913,  page  8,  prohibiting  the  legislative  assem- 
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bly  from  creating  any  debt  exceeding  $50,000,  except  for  permanent 
roads,  for  which  the  debt  incurred  shall  not  exceed  2  per  cent  of  the 
assessed  valuation  of  property.  (Stoppenback  ▼.  Multnomah  County, 
4»3.) 

Statutes — Construction — Pari  Materia. 

3.  Where  statutes  are  not  repugnant  or  inconsistent  with  each 
other  they  should  be  construed  in  pari  materiaf  particularly  when  one 
is  the  complement  of  the  other.  (Stoppenback  v.  Multnomah  Countyi 
493.) 

See  Counties,  4-7. 

See  Eminent  Domain,  5. 

Cited  and  Comrtrned  in  This  Volnme. 

See  Tables  in  Front  of  This  Volume. 

STIPUXATIONS. 

StipnlationB — Obligation  and  Effect. 

1.  A  stipulation  in  a  suit,  in  the  nature  of  a  bill  of  interpleader, 
that  each  of  the  parties  waives  all  objections  to  the  sufficiency  of  the 
pleadings  and  consents  thait  the  court  sit  as  a  court  of  equity  and  try 
all  of  the  issues,  each  party  reserving  the  right  to  appeal,  authorizes 
the  court  to  try  all  material  matters  alleged  in  the  pleading.  (Bad- 
ford  V.  First  Nat.  Bank,  84.) 

SUPREME  COUBT  BUI£Sw 

CUted  and  Constmed  In  This  Volume. 
See  Table  in  Front  of  This  Volume. 

TAXATION. 

Taxation — ^Power  to  Tax — ^Delegation  to  County. 

1.  Every  county  is  a  ^o^t-municipal  corporation  to  which  the  power 
to  determine  the  amount  of  tax  to  be  levied  upon  property  within  its 
limits  may  be  delegated.     (Stoppenback  v.  Multnomah  County,  493.) 

Taxation — Constitutional  Provisions— Equality  and  Uniformity. 

2.  Laws  of  1913,  page  701,  authorizing  the  issuance  of  bonds  by  a 
county  for  interstate  bridges  and  the  payment  of  interest  and  owner- 
ship snd  management  of  the  bridge  by  the  state,  is  not  violative  of 
Article  I,  Section  32,  nor  Article  IX,  Section  1  of  the  Constitution, 
providing  for  equality  and  uniformity  of  taxation.  (Stoppenback  ▼• 
Multnomah  County,  493.) 

TRAN80BIPT. 

To  Oompti  Correction  on  Appeal. 
See  Justices  of  the  Peace,  1,  2. 

TBESPASS. 

See  Municipal  Corporations,  20. 

TBE8PA8SEBS  OB  UCENSESa 

See  Bailroads,  3. 
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TRIAL. 
Trial — ^Flndliigs  by  Court — Construction. 

1.  Where  the  testimony  of  lessees  as  to  the  kinds  of  business  car- 
ried on  by  other  tenants,  relied  on  as  an  eviction,  fully  sustains  the 
allegations  of  their  pleading  and  is  not  controverted,  a  finding  that 
the  averments  of  the  pleading  were  wholly  unproven  should  be  re- 
garded as  a  conclusion  of  law  that  the  testimony  was  insufficient  to 
justify  an  abandonment  on  the  ground  of  constructive  eviction. 
(Wolf  v.  Eppenstein,  1.) 

Trial — ^InstmctionB — ^Province    of    Court    and    Jury — Submission    of 
Questions  of  Law. 

2.  In  an  action  for  death  of  a  servant,  an  instruction  as  to  dece- 
dent's assumption  of  risk,  if  the  jury  find  that  defendant  had  not 
violated  any  statute  relative  to  its  machinery,  without  a  statement  of 
the  obligations  put  upon  an  employer  by  statute,  is  properly  refused  as 
a  submission  of  a  question  of  law  to  the  jury.  (McDaniel  v.  Lebanon 
Lumber  Co.,  15.) 

Trial— Instructions — Sufficiency. 

3.  In  an  action  for  a  balance  due  for  labor,  an  instruction  that,  if 
a  tender  made  by  defendant  was  accompanied  by  declarations  and 
acts  amounting  to  a  condition  that  if  the  plaintiff  accepted  the  amount 
it  was  in  satisfaction  of  his  demand  and  plaintiff  understood  tbat  he 
took  it  subject  to  that  condition,  an  acceptance  would  estop  him  from 
claiming  that  anything  further  was  done,  but,  if  it  was  not  tendered 
on  those  conditions,  it  would  not  be  in  accord  and  satisfaction,  was 
error,  where  the  check  tendered  in  payment  had  the  words  "In  full 
settlement  of  account  to  date"  written  upon  it.  (Schumacher  v. 
Moffitt,  79.) 

Trial— Verdict— Designation  of  Amount. 

4.  A  verdict  finding  "for  the  plaintiff  as  prayed  for  in  his  com- 
plaint" is  irregular,  but,  in  the  absence  of  objection  at  the  time,  it  is 
sufficient.     (Schumacher  v.  Moffitt,  79.) 

Trial— Instructions— Applicability  to  Case. 

5.  In  an  action  for  injuries  to  a  servant,  where  the  complaint  did 
not  allege  that  defendant  was  negligent  in  failing  to  inspect,  an 
instruction  on  that  issue  was  error.  (Oberlin  y.  Oregon- Wash.  B.  &  N. 
Co.,  177.) 

Trial — ^InstructionB— Province  of  Court  and  Jury — Questions  of  Law. 

6.  In  an  action  for  injury  to  a  servant,  it  is  error  to  submit  to 
the  jury  the  question  whether  the  common  law  or  the  employers' 
liability  law  (Act  April  22,  1908,  e.  149,  35  Stat.  65,  U.  S.  Comp. 
Stats.  Supp.  1911,  p.  1322),  should  apply  to  the  issue  in  question. 
(Oberlin  v.  Oregon-Wash.  E.  &  I^.  Co.,  177.) 

Trial— Beceptlon  of  Bvidence — Objections. 

7.  An  objection  to  evidence  as  incompetent,  irrelevant,  and  immate- 
rial is  insufficient  to  raise  the  point  that  the  witness  is  not  qualifici 
to  give  opinion  evidence.     (Filkins  ▼.  Portland  Lumber  Co.,  249.) 
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Trial — Statement  by  Counsel — Beading  from  Complaint. 

8.  In  an  action  against  a  railroad  for  the  salary  of  plaintiff  as  its 
manager,  the  refusal  to  permit  plaintiff,  at  the  beginning  of  the  trial, 
to  read  allegations  of  the  complaint  that  a  company  holding  bonds  of 
the  railroad  as  collateral  and  for  sale  had  wrongfully  taken  possession 
of  the  road  from  plaintiff  was  not  error,  where  the  matter  was  re- 
ferred to  in  a  general  way  in  the  evidence  and  instructions;  such 
wrongful  taking  not  being  necessarily  an  issue  in  the  case,  and  the 
trial  court  having  discretion  to  eliminate  reference  to  former  proceed- 
ings in  order  to  confine  the  trial  to  the  issues  of  the  present  case. 
(Graham  v.  Coos  Bay  E.  &  N.  Co.,  393.) 

Trial — ^Bequests  for  InstnictlonB — InstructlonB  Already  QlTon. 

9.  The  refusal  of  an  instruction  that  if  the  jury  find  that,  if 
plaintiff  was  duly  employed  as  general  manager  of  defendant  railroad 
by  resolution  of  its  board  of  directors,  and  accepted  the  employment, 
and  entered  upon  his  duties,  he  is  entitled  to  recover  the  compensation 
claimed,  with  interest,  is  not  error,  where  the  court  charged  that,  if 
there  was  a  contract  between  plaintiff,  and  its  terms  were  as  alleged, 
the  plaintiff  was  entitled  to  a  verdict  and  all  the  evidence  offered  per- 
taining to  the  making  of  the  agreement  was  admitted  and  fairly  sub- 
mitted to  the  jury.     (Graham  v.  Coos  Bay  B.  &  N.  Co.,  393.) 

Xriai— Verdict — Submission  of  Special  Questions. 

10.  In  an  action  for  injuries  to  a  longshoreman  in  loading  his  vessel, 
the  submission  of  a  special  question  whether  the  vessel  was  on  an  even 
keel  when  plaintiff  was  injured  could  be  properly  withdrawn  by  the 
court  at  any  time  before  the  jury  had  found  a  special  verdict  thereon, 
and  the  refusal  of  the  court  to  require  the  jury  to  answer  the  ques- 
tion was  not  error.     (Herrlin  v.  Brown  &  McCabe,  470.) 

Trial— Bonarks  of  Counsel— Duty  of  Court. 

11.  In  an  action  against  a  local  railroad  company  for  personal  in- 
juries, remarks  of  the  attorney  for  plaintiff  that  the  local  line  is  one 
of  the  lines  of  the  Southern  Pacific  System,  and  referring  to  the  local 
line  as  the  child  of  the  Southern  Pacific  Company,  and  claiming  that 
the  doctors  of  the  Southern  Pacific  Company  and  the  local  line  are  the 
same  ones,  were  improper,  and  the  court  should  have  instructed  the 
jury  to  disregard  them  entirely,  and  should  have  required  counsel  to 
desist  from  making  such  remarks.  (Graham  v.  Corvallis  &  £.  B.  Co., 
477.) 

Trial— Instructions— Assuming  Facts. 

12.  Where  the  injury  sued  for  consisted  partly  in  the  wounding  of 
a  tendon  of  plaintiffs  hand  by  broken  glass,  and  there  was  evidence 
that  after  laying  off  for  several  days  he  returned  to  work,  but  could 
not  work  without  pain,  and  that  the  tendon  broke  one  night  while  he 
was  asleep,  causing  additional  pain  and  suffering,  an  instruction  that 
no  evidence  had  been  offered  to  prove  that  the  second  injury  resulted 
from  or  was  traceable  to  the  first,  and  that  the  jury  could  not  there- 
fore allow  any  damages  for  the  second  injury,  was  properly  refused, 
because  it  assumed  that  there  was  no  evidence  that  the  latter  injury 
was  referable  to  the  former  injury.  (Heiser  ▼.  Shasta  Water  Co., 
566.) 

See  Criminal  Law,  10,  15,  22-24. 
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TRUSTS. 

Tnutfl— Express  Ttnsts — Operation. 

1.  Where  the  holders  of  judgment  liens  and  the  holder  of  a  prior 
and  a  subsequent  mortgage  enter  into  an  agreement  that,  if  pending 
appeals  are  dismissed,  the  property  shall  be  sold  under  execution  and 
bought  by  the  judgment  lienors,  but,  if  the  appeals  are  not  dismissed, 
the  mortgages  shall  be  foreclosed  and  the  property  bought  in  by  the 
holder  of  the  mortgages,  in  either  case  for  a  sum  sufficient  to  cover 
all  the  claims,  the  purchaser  to  hold  for  all  parties  to  the  agreement, 
but,  that  if  the  property  cannot  be  disposed  of  within  three  years, 
the  judgment  liens  shall  not  be  affected  by  the  mortgage  sale,  and, 
after  the  mortgage  sale,  the  parties  receipt  to  the  sheriff  for  the 
amount  of  their  claims,  and  the  purchaser  executes  a  statement  ac- 
knowledging that  he  holds  in  trust,  the  agreement  is  binding,  and  the 
rights  of  the  judgment  lienors  are  not  affected  by  their  failure  to  re- 
deem from  the  foreclosure,  whether  the  agreement  constitutes  an  equi- 
table mortgage  or  trust.     (Anderson  y.  Phegley,  331.) 

UMATILLA,  CHABTEB  OF. 

Duncan  v.  Dryer,  Mayor,  548. 

UNDEBTAKINa  ON  APPEAL. 

See  Appeal  and  Error,  19,  20. 

Appeal  Dismissed  on  Failure  to  FUe. 
See  Justices  of  the  Peace,  2. 

UNITED  STATES  CONSTITUTION. 

See  Table  in  Front  of  This  Volume. 

UNITED  STATES  STATUTES. 

See  Table  in  Front  of  This  Volume. 

VABIANCE. 

See  Master  and  Servant,  17. 

VENDOB  AND  PUBOHASEB. 

Vendor  and  Purchaser — ^Besclsslon — ^Laches — ^Eestoratlon  of  Considen^ 
Hon. 

1.  Fraud  in  an  agreement  collateral  and  subsequent  to  a  transfer 
of  real  property,  even  if  such  agreement  be  considered  as  part  of 
the  principal  transaction,  affords  no  ground  for  relief  to  the  grantee, 
where  he  took  no  action  till  more  than  four  years  after  discovery  of 
the  fraud,  and  did  not  then  offer  to  restore  the  real  property.  (Seeck 
V.  Jakel,  35.) 

Vendor  and  Purchaser— Mntoal  Bights^— Jurisdiction  of  Eqnity. 

2.  Where  one  gave  an  option  to  plaintiff  to  purchase  coal  land, 
reserving  five  acres  of  the  surface  to  the  vendor,  the  boundaries  of 
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which  were  to  be  located  by  the  vendor  within  60  days  from  the  date 
of  the  option,  neither  the  plaintiff  nor  his  assignee  is  entitled  to 
relief  in  equity  under  a  cross-bill  to  reform  the  option  on  the  ground 
that  the  boundaries  of  the  reserve  tract  were  not  fixed  within  the 
agreed  time,  where  they  were  fixed  before  the  plaintiff  or  his  assignee 
was  entitled  to  a  deed.     (Bouse  v.  Biverton  Coal  Co.,  154.) 

Vendor  and  Pnrchaser— Bona  Fide  PnrcluuwE^-Notlce. 

3.  Though  the  record  of  an  unsealed  deed  is  not  constructive  notice^ 
knowledge  of  such  facts  as  were  sufiScient  to  put  one  on  inqniry  is 
notice  of  any  facts  that  might  have  been  ascertained  by  such  inquiry. 
(First  Nat.  Bank  v.  Gage,  Sheriff,  373.) 

VEBBICT. 

See  Appeal  and  Error,  16. 
See  Trial,  10. 

▼OTEBS. 

See  Elections. 

WAIVER. 

See  Mechanics'  Liens,  7. 
See  Parties,  3. 
See  Pleading,  6. 
See  Witnesses,  2. 

See  Agriculture,  1. 

WEIGHTS  ANB  MEASUBSa 

Weights  and  Measures— Begiilatlon»—Viol&tlon— Complaint 

1.  Under  Laws  of  1911,  page  289,  Section  3,  requiring  all  butter  sold 
or  offered  for  sale  to  be  plainly  marked  "8  ounces,  full  weight,^  ''16 
ounces,  full  weight,"  "24  ounces,  full  weight,"  or  "32  ounces,  fuU 
weight,"  and  making  violation  of  the  provisions  of  the  act  a  misde- 
meanor, a  complaint  charging  that  the  accused  sold  and  offered  for 
sale  squares  of  butter  not  plainly  marked  "32  ounces,  full  weight,"^ 
contrary  to  the  statute  in  such  cases  made  and  provided,  not  showing 
that  the  butter  was  not  marked  in  either  of  the  other  ways  named  in 
the  statute,  did  not  state  an  offense,  though  Section  1448,  subdivision  6,. 
L.  O.  L.,  declares  an  indictment  sufficient  if  the  act  or  omission  charged 
is  clearly  and  distinctly  set  forth  in  ordinary  and  concise  language 
without  repetition  and  in  such  a  manner  as  to  enable  a  person  of 
common  understanding  to  know  what  is  intended.  (State  v.  Sommer,. 
206.) 

WITNESS&a 

Witneflsee — ^Evidence — ^Hearsay — ^Newspaper  Publications. 

1.  In  a  prosecution  for  polygamy,  cross-examination  of  a  witness 
as  to  whether  he  had  read  newspaper  accounts  of  the  arrest  of  defend- 
ant was  properly  excluded.     (State  v.  Von  Klein,  15&.) 

Witnesses — Competency — Waiver  of  Objection. 

2.  In  a  prosecution  for  polygamy,  after  the  wif^  of  accused  had 
testified  as  to  their  marriage,  where  the  counsel  for  accused  objected 
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to  further  qnestioiiB  as  they  were  stated  only  on  the  ground  of  in- 
competency, irrelevancy,  immateriality,  and  no  foundation  laid,  the 
objection  that  the  witness  was  incompetent  because  she  was  the  wife 
of  accused  was  waived.     (State  y.  Yon  Klein,  159.) 

See  Appeal  and  Error,  10. 
See  Costs,  3. 

See  Criminal  Law,  20,  21. 
See  Evidence,  5. 

Competency  of  Wife  m  Witnen. 
See  Criminal  Law,  9. 

Special  Knowledge  of  Witneaa. 

See  Evidence,  1. 

WOBDS  AND  PHRASSa 

Actionable  negligence" — Chambers  v.  Everding  ft  Farrell,  521. 

Adverse  party"— Smith  v.  Bums,  133. 
"Common  carrier" — ^Anderson  v.  Smith-Powers  Logging  Co.,  276. 
"Defect  of  parties" — ^Wolf  v.  Eppenstein,  1. 

"In  full  settlement  of  account  to  date"— Schumacher  t.  Moffitt,  79. 
"Involuntary  indebtedness" — ^Wingate  v.  Clatsop  County,  94. 
"Municipal  oiBcer" — Branch  v.  Albee,  Mayor,  188. 
"Permanent" — Stoppenback  v.  Multnomah  County,  498. 
"Policeman" — ^Branch  v.  Albee,  Mayor,  188. 
"Police  powers" — ^Lorntsen  v.  Union  Fisherman's  Co.,  540. 
"Proximate  damages" — Chambers  v.  Everding  k  Farrell,  521. 
"Remote  damages" — Chambers  t.  Everding  is  Farrell,  521. 
"True  statement" — Stewart  v.  Spalding,  310. 
"Voluntary  indebtedness" — Wingate  v.  Clatsop  County,  94. 

WORK  AND  laABOR. 

Work  and  Labor— ^Action — Queetion  for  Jury. 

1.  In  an  action  for  balance  due  for  labor,  evidence  held  to  au- 
thorise submission  to  the  jury  of  the  question  whether  a  positive 
agreement  had  been  reached  by  the  partiee  as  to  the  amount  due. 
(Schumacher  v.  Moffitt,  79.) 
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